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REMOVING  POLITICS  FROM  THE  ADMINISTRATION  OF 

JUSTICE 


TUESDAY,  MARCH  26,   1974 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr.,  presiding. 

Present:  Senator  Ervin  and  Senator  IMathias. 

Also  present :  Knf us  L.  Edmisten,  chief  counsel  and  staff  director ; 
"Walker  F.  Nolan,  Jr.,  deputy  chief  counsel;  J.  L.  Pecore,  assistant 
counsel ;  Telma  P.  Moore,  executive  assistant ;  Clair  W.  Rodgers,  Jr., 
minority  counsel;  J.  Michael  Carpenter,  professional  staff  member; 
and  Arthur  S.  Miller,  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

Opening  Statement  of  Senator  Ervin 

Today  the  Subcommittee  on  Separation  of  Povt^ers  begins  hearings 
on  one  of  the  most  important  subjects  facing  the  American  people: 
the  independence  of  the  administration  of  justice  from  the  winds  of 
partisan  politics. 

We  will  consider  two  bills,  S.  2803,  which  I  introduced  on  De- 
cember 12,  1973,  and  S.  2978,  introduced  on  February  7,  1974,  by 
Senator  Cranston, 

My  bill,  S.  2803,  would  establish  the  Department  of  Justice  as  an 
independent  establishment  of  the  U.S.  Government,  independent 
from  the  President.  Senator  Cranston's  bill  calls  for  a  commission 
to  be  established  to  study  the  question  of  whether  an  office  of 
Permanent  Special  Prosecutor  should  be  created.  S.  2803,  rather  than 
being  a  finished  product,  is  designed  to  provide  a  point  of  departure 
for  informed  discussion  of  the  many  problems  confronting  the  system 
of  administration  of  justice.  In  that  sense  it  permits  the  beginning 
of  the  study  of  the  need  for  an  independent,  permanent  mechanism 
for  investigating  allegations  of  official  misconduct  that  S.  2978, 
Senator  Cranston's  bill,  calls  for. 

As  chairman  of  this  subcommittee  I  welcome  the  distinguished 
panel  of  witnesses  who  will  appear  before  it  during  the  scheduled 
4  days  of  hearings.  No  doubt  many  diverse  views  on  the  two  bills 
will  be  heard.  This  we  welcome.  We  look  for  advice  and  assistance 
from  the  witnesses  as  well  as  from  those  who  are  submitting  written 
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statements  in  helping  to  eliminate  defects  in  the  bills  and  thus  to 
improve  the  American  system  of  ;}ustice. 

That  there  have  been  abuses  within  the  system  was  amply  demon- 
strated in  the  public  hearings  conducted  in  1973  by  the  Senate's 
Select  Committee  on  Presidential  Campaign  Activities.  That  com- 
mittee, which  I  have  the  honor  to  chair,  heard  testimony  from  wit- 
nesses that  clearly  revealed  that  the  Department  of  Justice  had  been 
unduly  politicized,  at  least  in  part.  At  the  very  least,  the  appearance 
of  justice,  if  not  justice,  itself,  fell  into  disarray.  One  consequence, 
of  enormous  potential  danger,  is  the  growing  distrust  among  the 
American  people  generally  of  their  political  leaders  and  institutions. 
We  must  try  to  rectify  that.  These  hearings  are  a  beginning  toward 
achieving  the  end  of  restoring  trust  in  government. 

I  am  not  among  those  who  believe  that  Watergate  and  attendant 
events  prove  that  our  system  of  government  has  an  inherent  weak- 
ness. I  do  believe,  however,  that  we  must  initiate  some  additional 
checks  and  balances,  so  as  to  prevent  the  misuse  of  the  system  of 
administration  of  law.  The  changes  called  for  in  S.  2803,  and  also  in 
S.  2978,  are  the  minimum  necessary.  They  are  not  radical  surgery 
upon  the  body  politic.  Bather,  they  effect  needed  correction  of  sore- 
points. 

During  our  4  days  of  hearings  I  am  confident  that  members  of 
this  subcommittee,  and  its  staff,  will  learn  much  from  the  testimony 
we  shall  hear,  particularly  with  respect  to  what  is  desirable  and 
feasible  in  effecting  corrections  in  the  system  of  administration  of 
justice.  We  need  to  preserve  the  strengths  of  the  system,  while 
eliminating  its  flaws. 

The  Department  of  Justice  is  the  one  agency  in  the  Federal 
Government  that  has  the  solemn  responsibility  of  furthering  the 
rule  of  law.  That  concept — the  rule  of  law — is  the  most  fundamental 
tenet  of  the  American  Constitution.  It  is  not  only  testimony  before 
the  Senate's  Watergate  Committee  that  reveals  liow  far  we  have 
strayed  from  that  ideal.  Additional  evidence  may  be  found  in  the 
so-called  Saturday  Night  IVIassacre,  wlien  Special  Prosecutor  Arclii- 
bald  Cox  was  summarily  fired  last  October  and  wlien  the  Attorney 
General  and  his  Deputy  both  resigned  rather  than  carry  out  the 
President's  order  to  discharge  Mr.  Cox.  Those  orders,  we  may  note, 
were  subsequently  declared  illegal  by  Judge  Gehard  Gesell  of  the 
District  Court  of  the  District  of  Columbia. 

Complaints  about  the  Department  of  Justice  are  not  new.  Nor  are 
they  novel  to  tlie  present  administration.  In  1924,  for  example,  tlie 
Senate  establislied  a  select  committee  to  investigate  charges  of  cor- 
ruption by  Attorney  General  Harry  Daugherty  and  other  officials  of 
the  Department  of  Justice.  In  1953,  Attorney  General  McGranery 
recommended  that  the  U.S.  Attorneys  be  placed  in  the  civil  service 
system  and  that  they  be  free  to  move  from  one  district  to  another. 
It  has  become  common  in  recent  decades  for  Presidents  to  appoint 
their  campaign  managers  to  head  the  Department  of  Justice — a 
practice  tliat  can  only  lead  to  charges  of  politics  interfering  with  the 
administration  of  justice.  That  practice  was  compounded  when 
Attorney  General  John  Mitchell,  the  campaign  manager  in  1968, 


moved  to  the  Committee  to  Re-elect  the  President  in  1972.  There 
should  be  small  wonder,  then,  that  there  is  a  growing  feeling  of 
uneasiness  about  the  Department  of  Justice. 

All  powers  of  the  Attorney  General  and  of  the  Department  of 
Justice  flow  from  acts  of  Congress.  There  can  be  little  doubt  in  fact, 
I  have  no  doubt  at  all — that  what  Congress  gives,  Congress  can  take 
away.  The  constitutionality  of  an  independent  Department  of  Justice 
or  of  an  independent  permanent  Special  Prosecutor  cannot  be  validly 
disputed.  I  am  aware,  of  course,  that  some  commentators  argue  that 
because  the  Constitution  says  that  the  President  has  a  duty  to  take 
care  that  the  laws  be  faithfully  executed,  the  administration  of  jus- 
tice is  inherently  executive  and  caniiot  be  altered  by  the  Congress. 
I  firmly  reject  that  notion.  There  is  not  one  syllable  in  the  Con- 
stitution that  says  that  Congress  cannot  make  the  Justice  Department 
independent  of  the  President.  After  all,  Congress  has  established 
the  General  Accounting  Office,  as  Avell  as  the  independent  regulatory 
commissions,  all  of  which  "execute"  certain  laws  independently  of 
the  President.  No  one  can  validly  argue  that  those  agencies  are 
contrary  to  the  Constitution. 

I  do  not  agree  with  the  assertions  of  some  lawyers  that  the  Presi- 
dent has  certain  "inherent"  powers,  beyond  tliose  given  him  in  the 
Constitution  or  by  statute.  That  view  was  soundly  and  riglitly 
repudiated  by  the  Supreme  Court  in  the  leading  case  on  Executive 
powers,  the  Steel  Seizure  case  of  1952.  Under  no  circumstances  can 
it  be  said  that  the  Presidential  duty  to  execute  the  laws  means  that 
the  President  can  abrogate  an  act  of  Congress.  Although  this  sub- 
committee, in  hearings  held  jointly  with  an  ad  hoc  subcommittee  of 
the  Senate  Government  Operations  Committee,  heard  testimony  to 
the  contrary  last  year  from  tlie  Director  of  the  Office  of  Management 
and  Budget  and  from  the  Deput}^  Attorney  General,  on  the  issue  of 
Presidential  impoundment  of  appropriated  funds,  that  view  has 
been  firmly  repudiated  by  the  vast  majority  of  the  courts  which  have 
decided  impoundment  cases  during  the  past  year. 

The  question,  accordingly,  is  what  does  Congress  want  to  do  witli 
respect  to  the  Department  of  Justice.  I  have  become  convinced  of 
the  utter  necessity  of  removing  tlie  Department,  insofar  as  it  is 
possible,  from  the  play  of  partisan  politics.  S.  280.S  would  remove 
the  Attorney  General  from  the  President's  cal)inet  and  make  the 
Department  independent  of  the  Chief  Executive.  Much  like  the 
regulatory  commissions,  the  Attorney  General,  Deputy  Attorney 
General,  and  Solicitor  General  would  be  appointed  by  the  President 
for  6-year  terms,  subject  to  Senate  confirmation.  All  subordinate 
officers  in  the  Department,  including  the  Director  of  the  Federal 
Bureau  of  Investigation,  would  be  appointed  by  the  Attorney 
General.  The  officers  appointed  by  the  President  would  be  removable 
by  the  Chief  Executive  only  for  neglect  of  duty  or  malfeasance  in 
office.  They,  accordingly,  would  be  protected  under  the  doctrine  of 
the  Hi(m/phrey\<i  Executor  and  Wiener  cases. 

I  should  like  to  repeat  that  S.  280.'^,  as  now  written,  is  a  framework 
for  discussion,  rather  than  a  finished  product.  Xo  doubt  the  testimony 
we  shall  hear  will  help  tlie  subcommittee  to  improve  it.  "We  have 
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sought  to  obtain  the  views  of  experts  in  the  field,  both  those  who 
might  support  the  objective  of  the  bill  and  those  who  might  oppose  it. 
I  am  confident  that  the  ensuing  dialog  will  help  the  subcommittee 
to  clarify  its  thinking  about  this  extremely  important  subject.  As 
Sir  Francis  Bacon  said  in  1612,  "The  place  of  justice  is  a  hallowed 
place  and  .  .  .  ought  to  be  preserved  without  scandal  and  corruption."  ^ 
We  must  begin  the  task  of  rebuilding  the  confidence  of  the  American 
people  in  their  Government.  Without  trust  in  government,  our  sys- 
tem surely  will  fail.  There  is  no  better  place  to  begin  than  with  the 
Department  of  Justice. 

Senator  Mathias,  do  you  have  an  opening  statement  ? 

Senator  Mathias.  Very  briefly,  Mr.  Chairman. 

Opening  Statement  of  Hon.  Charles  McC.  Mathias,  Jr.,  a  U.S. 
Senator  From  the  State  of  Maryland,  and  Ranking  Minority 
Member  of  the  Subcommittee  on  SepailiYtion  or  Powers 

Mr.  Chairman,  the  subject  that  we  are  addressing  today  is  justice, 
not  merely  the  great  Department  of  government  which  bears  the 
name  Justice,  but  the  concept  which  the  Department  was  created  to 
serve. 

The  hearings  which  begin  today  before  the  subcommittee  will  help 
the  Congress  to  examine  the  operation  of  the  Department  of  Justice 
and  I  think  give  us  a  better  working  knowledge  of  the  way  in  which 
the  Department  is  administered.  From  this  we  can  reach  a  more 
informed  decision  about  whether  structural  reorganization  is  needed. 
But  in  a  deeper  sense,  Mr.  Chairman,  I  hope,  that  these  hearings 
will  go  beyond  such  questions  as  a  fixed  term  for  the  Attorney 
General  and  the  power  of  appointment  for  subordinates  or  removal 
of  this  office  from  the  Cabinet,  all  of  which  would  be  accompanied 
by  the  creation  of  new  organizational  charts  for  the  executive 
branch.  I  think  it  is  justice  itself  and  not  the  Department  which 
commands  our  real  attention  and  provides  a  deeper  incentive  for 
the  hearings.  I  think  we  have  to  recall  the  words  of  Edmund  Burke 
who  said  that  "Justice  is  itself  the  great  standing  policy  of  civil 
society ;  and  any  eminent  departure  from  it,  under  any  circumstances, 
lies  under  the  suspicion  of  being  no  policy  at  all." 

The  Subcommittee  on  Separation  of  Powers  is,  I  believe,  a  fitting 
forum  for  the  consideration  of  this  subject.  The  chairman  has 
recently  noted  in  quoting  Thomas  Hobbes,  that  "freedom  is  political 
power  divided  into  small  fragments."  From  these  divisions,  of  course, 
flow  the  checks  and  balances  on  the  exercise  of  that  power. 

Today  we  are  considering  the  addition  of  further  checks  and 
balances  to  those  provided  by  the  tripartite  system  of  government 
as  we  consider  dividing  the  Department  of  Justice  from  the  execu- 
tive branch  and  giving  it  an  independent  base. 

One  desired  goal  of  such  a  step  would  be  to  take  politics  out  of 
the  Department  of  Justice.  I  cannot  forget  that  two  of  our  last  three 
Presidents  have  chosen  their  campaign  managers  to  be  Attorney 
General.  The   previous  traditional  reward  for  such   service  was  a 
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Cabinet  post  as  Postmaster  General.  And  certainly,  that  type  of 
politics  which  links  campaign  contributions  to  special  favors  dis- 
pensed through  the  Justice  Department,  as  has  been  alleged  in  the 
ITT  ^  and  Vesco  ^  affairs,  is  unpardonable. 

But  I  think  there  is  another  side  of  politics  which  we  must  also 
weigh,  and  that  is  the  function  of  expressing  the  will  of  the  people. 
Politics  is  the  process  through  which  policies  are  made  by  the 
people.  Politics  is  the  means  by  which  we  as  a  nation  make  govern- 
ment accountable  to  the  people.  Thus,  independence  and  account- 
ability can  be  inconsistent  values  requiring  reconciliation. 

The  difficulty  in  balancing  accountability  and  independence  is  not 
a  new  one.  Significantly,  a  good  example  is  presented  by  the  Federal 
Bureau  of  Investigation,  itself  a  part  of  the  Department  of  Justice. 
The  prevailing  cry  today  is  to  make  the  Bureau  independent  and 
isolate  it  from  the  political  process.  Only  a  short  time  ago  the  most 
vocal  observers  of  the  FBI  saw  that  problem  in  quite  a  different  light 
and  sought  to  bring  the  Bureau  under  closer  control  of  elected 
officials. 

The  bills  we  are  considering  today  call  upon  us  to  strike  the 
balance  between  independence  and  accountability  and  to  do  so  for 
the  entire  Department  of  Justice.  This  is  no  easy  task,  as  I  am  sure 
the  testimony  that  the  subcommittee  will  receive  will  indicate.  But 
sliould  that  testimony  also  indicate  that  a  new  balance  is  needed, 
Congress  should  not  shirk  its  duty,  however  difficult. 

Thank  you,  Mr.  Chairman. 

Senator  Ervin.  Counsel  wnll  call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  first  witness  is  the  Honorable 
Alan  Cranston,  Senator  from  the  State  of  California. 

STATEMENT  OF  HON.  ALAN  CRANSTON,  A  U.S.  SENATOR  EROM  THE 

STATE  OF  CALIFORNIA 

Senator  Cranstox.  Mr.  Chairman,  members  of  the  committee,  I 
deeply  appreciate  this  opportunity  to  testify  on  a  subject  of  great 
importance  and,  specifically,  on  one  proposal  that  I  have  introduced 
to  establish  a  Commission  to  study  the  matter  of  how  to  set  up  a 
permanent  independent  prosecutor. 

Senator  Ervin.  We  are  delighted  to  welcome  you  to  the  committee, 
and  from  my  observation  of  your  fight  in  the  Congress  for  justice, 
I  am  sure  that  you  agree  that  "the  place  of  justice  is  a  hallowed 
place." 

Senator  Cranston.  Right.  Thank  you  very,  very  much. 

These  hearings  address  a  question  basic  to  continued  public 
confidence  in  our  system  of  justice.  How  are  we  to  keep  politics  out 
of  the  administration  of  justice? 

In  my_  view,  the  removal  of  political  influence  from  the  Department 
of  Justice — even  the  appearance  of  such  influence — is  one  of  the 
most  pressing  reforms  required  by  the  discoveries  of  the  events  in- 
volved in  Watergate. 
I 
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I  share  your  hope,  Mr.  Chairman,  that  the  hearings  will  stir  dis- 
cussion and  debate  on  this  issue  and  lead  to  a  resolution  of  it. 

I  also  share  the  concern  expressed  in  your  bill  that  the  functions 
of  the  Department  of  Justice  to  investigate  and  prosecute  allegations 
of  wrongdoing  by  high  officials  must  be  and  should  be  insulated  from 
the  political  control  of  the  executive  branch. 

As  the  petty  and  gross  misdeeds  of  Watergate  continue  to  come 
to  light,  we  see  more  clearly  the  need  for  some  machinery  independent 
of  the  executive  which  will  ferret  out  and  prosecute  corruption  and 
wrongdoing  in  high  levels  of  government. 

We  need  an  independent  guardian  to  keep  the  Executive  branch 
honest. 

Experience  and  history  have  shown  that  the  Department  of 
Justice  moves  cautiously  in  cases  involving  allegations  of  wrongdoing 
connnitted  by  members  of  the  executive.  In  part,  this  is  so  because 
the  Department  is  simply  not  sufficiently  staffed  with  experienced 
lawyers  in  the  field  of  corrupt  practices,  but  more  important,  because 
the  Attorney  General  is  often  appointed  as  a  reward  for  service 
in  the  most  partisan  of  roles,  that  of  campaign  manager,  as  the 
Senator  from  Maryland  has  pointed  out. 

]\Iany  citizens  commonly  view  the  Attorney  General  as  the  chief 
political  operative  of  the  President,  and  when  he  is  not  thought  of 
as  the  chief  operative,  too  often  he  is  regarded  by  the  public  as  a 
man  who  serves  his  master.  Even  our  best  Attorneys  General  have 
never  been  free  from  suspicions  that  because  they  are  political  ap- 
pointees of  the  President,  they  will  be  loyal  to  him  over  any  other 
call  of  duty. 

The  Attorney  General,  however,  must  not  be  the  President's  chief 
political  operative.  His  client  is  not  only  the  President  of  the  United 
States  but  includes  the  people.  An  important  part  of  his  job  as 
Attorney  General  of  the  United  States  is  to  see  to  it  that  the  govern- 
ment remains  within  the  boundaries  of  the  law.  How  can  the  people 
have  confidence  in  their  lawyer  if  they  know  or  believe  that  he  serves 
the  personal  and  political  interests  of  the  President  above  any 
other  call  of  duty? 

I  have  come  to  the  view  that  perhaps  we  ought  to  remove  from  the 
jurisdiction  of  the  Attorney  General  those  responsibilities  Avhich 
arouse  the  greatest  suspicions  on  the  part  of  the  peoi:)le.  This  would 
be  the  responsibility  to  investigate  and  prosecute  allegations  of 
wrongdoing  by  high-ranking  officials  in  the  executive  branch.  By  re- 
moving this  responsibility  from  the  Attorney  General's  jurisdiction, 
we  will  have  shielded  him  from  the  conflicts  of  loyalty  real  and  ap- 
parent which  have  cast  suspicion  on  his  handling  of  the  special  class 
of  cases  involving  improprieties  on  the  part  of  the  executive. 

Wategate  has  demonstrated  the  real  obstacle  to  prosecution  of 
high  political  figures  is  ferreting  out  the  initial  evidence  which  points 
to  the  probability  of  criminal  conduct.  Once  the  basic  facts  are  out 
in  the  open,  the  Government  dares  not  fail  to  take  action. 

This  has  been  true  in  the  major  scandals  of  this  century.  Teapot 
Dome,  Watergate,  and  the  Agnew  case.  In  this  respect,  there  are  those 
that  believe  that  Mr.  Jaworski  and  his  staff,  who  are  on  the  payroll 
of  the  Department  of   Justice,   are   permitted   to  stay  there  only 


because  the  threat  of  extreme  political  retribution  prevents  a  re- 
currence of  last  November's  events. 

At  any  rate,  Mr,  Jaworski's  success  which  has  resulted  in  the 
postponement  of  Senate  action  to  establish  an  independent  special 
prosecutor  for  Watergate,  does  not  meet  the  need  for  a  long-term 
solution  to  the  problem  of  assuring  that  official  wrongdoing  and 
corruption  will  be  relentlessly  investigated  and  prosecuted. 

To  accomplish  the  purpose  of  ferreting  out  information  of  wrong- 
doing by  high  level  officials  in  the  executive  branch  and  assuring  full 
investigation  and  prosecution,  I  propose  that  we  consider  establish- 
ing a  permanent  independent  body  to  hear  allegations  of  such  wrong- 
doing. This  body  would  have  the  power  to  appoint  a  special  prosecu- 
tor to  investigate  and  prosecute  such  cases. 

An  official  body  for  receiving  and  hearing  complaints  against 
Federal  officials  would  make  the  cover-up  of  crimes  within  the 
Governmont  more  difficult.  The  commission  would  serve  the  purpose 
of  looking  into  allegations  of  wrongdoing  by  high  officials  of  the 
executive  branch  without  the  dangers  of  abuse  inherent  in  placing 
great  povrers  in  tlie  hands  of  a  single  Government  official  to  police  all 
political  office-liolders  and  Government  officials. 

The  proposal  which  I  have  outlined — establishment  of  a  permanent 
independent  commission  on  prosecution  of  alleged  wrongdoings  by 
members  of  the  executive — would  be  a  concrete  step  toward  achieving 
a  system  of  justice  which  could  deal  effectively  with  instances  of 
official  and  political  corruption. 

This  would  not  be  a  radical  departure  from  our  present  system. 

There  is  precedent  for  removing  various  classes  of  actions  from 
the  jurisdiction  of  the  Attorney  General  in  the  area  of  labor-manage- 
ment relations,  equal  employment  opportunity,  and  in  certain  regula- 
tory matters. 

Some  42  States  have  statutes  providing  in  various  ways  for  the 
appointment  of  special  prosecutors  to  prosecute  cases  involving  per- 
sons in  government  who  hold  important  offices  in  those  branches  and 
agencies  of  government  controlling  the  administration  of  justice. 

There  may  be  other  and  better  approaches.  So  that  we  can  consider 
and  study  the  matter  further,  I  introduced  S.  2978,  legislation  estab- 
lishing a  special  commission  to  study  the  question  of  how  the  nation 
should  prosecute  offenses  involving  high  levels  of  the  executive 
branch,  particularly  when  the  Justice  Department — its  top  officials 
appointed  by  and  answerable  to  the  White  House — is  called  upon 
to  investigate  itself  and  the  White  House. 

Among  the  questions  which  the  study  commission  should  consider 
■would  be  what  categories  of  possible  violations  of  Federal  law  and 
other  instances  of  official  misconduct  should  be  subject  to  tlie  jurisdic- 
tion of  a  permanent  prosecution  machinery  ?  Who  would  have  stand- 
ing to  bring  accusations  before  it?  Should  there  be  a  permanent 
prosecutor  who  serves  for  an  extended  term,  such  as  15  years?  Do 
we  want  a  special  prosecutor  on  hand  all  the  time — looking  for  some 
high  official  to  prosecute? 

Should  we  have  instead  a  permanent  independent  and  bipartisan 
commission  empowered,  under  specified  and  appropriate  circum- 
stances, to  designate  a  special  prosecutor? 
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I  have  no  instant  answers  to  any  of  these  questions.  I  do  believe 
they,  along-  with  similar  issues,  should  be  studied  by  a  commission 
consisting  of  experienced  and  able  persons  in  the  fiehl  of  administra- 
tion of  justice;  under  my  proposal  they  will  be  studied. 

I  recognize,  Mr.  Chairman,  that  perhaps  your  committee  will 
fulfill  the  role  of  a  temporary  study  commission  I  suggest.  In  that 
event,  I  trust  that  you  will  consider  my  proposal  for  establishment 
of  a  permanent  commission  empowered  under  appropriate  and 
specified  circumstances  to  designate  a  special  prosecutor. 

Mr.  Chairman,  I  have  abbreviated  my  testimony  in  the  interest  of 
time  and  I  submit  for  the  record  the  full  text. 

Senator  Erven.  Let  the  record  show  that  the  entire  statement  will 
be  printed  in  full  in  the  record  immediately  following  Senator 
Cranston's  remarks. 

[The  i)repared  statement  of  Senator  Cranston  follows :] 

Prepared  Statement  of  Senator  Alan   Cranston 

I  greatly  appreciate  the  opportunity  to  explain  the  purpose  of  my  bill 
(S.  2978)  which  would  establish  a  commission  for  the  study  of  a  Permanent 
Independent  Prosecutor. 

Before  beginning,  I  would  like  to  thank  the  Chairman  for  holding  these 
hearings  on  legislation  which  addresses  a  question  basic  to  continued  public 
confidence  in   our  system   of  justice — 

How  are  we  to  keep  politics  out  of  the  administration  of  justice? 

In  my  view,  the  removal  of  political  influence  from  the  Department  of 
Justice — even  the  appearance  of  such  influence — is  one  of  the  most  pressing 
reforms  required  by  the  discoveries  of  the  events  involved  in  Watergate. 

I  share  the  Chairman's  hope  that  these  hearings  will  stir  discussion  and 
debate  on  this  issue. 

I  also  share  the  concern  expressed  in  S.  2803  that  the  functions  of  the 
Department  of  Justice  to  investigate  and  prosecute  allegations  or  wrongdoing 
by  high  ofiicials  must  be  and  should  be  insulated  from  the  political  control  of 
the  Executive  Branch.  We  have  seen  dramatic  evidence  of  the  need  for  a 
prosecutor  who  will  be  independent  of  the  persons  who  are  the  subject  of 
the  investigation  and  whose  independence  cannot  be  summarily  intruded  upon 
by  those  persons  or  their  protectors. 

As  the  petty  and  gross  misdeeds  of  Watergate  continue  to  come  to  light, 
we  see  more  clearly  the  need  for  some  machinery  independent  of  the  Execu- 
tive which  will  ferret  out  and  prosecute  corruption  and  wrongdoing  in  high 
levels  of  Government. 

We  need  an  independent  guardian  to  keep  the  Executive  Branch  honest. 

As  the  distinguished  Chairman  knows  from  his  extensive  studies  in  the 
law,  the  founders  of  the  nation  looked  to  the  impeachment  process  as  the 
means  for  dealing  with  misconduct  and  corruption  by  high  Federal  office- 
holders. They  were  acquainted  with  the  English  history  of  impeachment  as  a 
means   of   controlling   corrupt   Crown    officers. 

But  impeachment  by  Congress  of  high  Federal  office  holders  in  modern 
times  ordinarily  is  too  cumbersome  and  consumes  too  much  of  Congress' 
time.  A  procedure  adequate  for  keeping  individuals  in  the  Executive  branch 
in  check  in  the  18th  Century  simply  won't  do  for  a  Government  employing 
over  two  million  persons  of  whom  some  20,000  or  more  hold  important  and 
responsible  positions  up  to  and  including  the  Cabinet. 

Since  impeachment  by  Congress  has  been  a  remedy  reserved  only  for  the 
most  extraordinary  cases,  we  have  been  forced  to  rely  principally  on  the 
Department  of  Justice — a  creature  of  the  Executive — to  do  the  job  of  prose- 
cuting wrongdoing  alleged  to  be  committed  by  members  of  the  Executive 
branch. 

Experience  and  history  have  shown  that  the  Department  of  Justice  moves 
slowly  in  such  cases.  In  part  because  the  Department  simply  is  not  sufficiently 
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staffed  with  experienced  lawyers  in  the  field  of  corrupt  practices,  but  more 
important,  because  the  Attorney  General  is  often  appointed  as  a  reward  for 
service  in  the  most  partisan  of  roles,  that  of  campaign  manager.  This  was  the 
case  in  the  Truman  and  Kennedy  Administrations  and  in  the  Eisenhower  and 
Nixon  Administrations. 

Many  citizens  commonly  view  the  Attorney  General  as  the  chief  political 
operative  of  the  President  and  when  he  is  not  thought  of  as  a  chief  operative, 
too  often  he  is  regarded  by  the  public  as  a  man  who  serves  his  master. 

Even  our  best  Attorneys  General  have  never  been  free  from  suspicions 
because  they  are  political  appointees  of  the  President  to  whom  it  is  expected 
that  they  will  be  loyal. 

The  Attorney  General,  however,  must  not  be  the  President's  chief  political 
operative.  His  client  is  not  only  the  President  of  the  United  States,  but  includes 
the  People.  An  important  part  of  his  job  as  Attorney  General  of  the  United 
States  is  to  see  to  it  that  the  Government  remains  within  the  boundaries 
of  law.  How  can  the  People  have  confidence  in  their  lawyer  if  they  know  or 
believe  that  he  serves  the  personal  and  political  interests  of  the  President 
above  any  other  call  of  duty? 

As  the  distinguished  Chairman  has  observed, 

"A  cornerstone  of  our  system  of  justice  is  the  faith  of  the  American  people 
in  that  system  and  their  belief  in  its  fairness." 

In  circumstances  of  apparent  conflicts  of  interest,  almost  any  action  toward 
politically  sensitive  prosecutions  will  lead  to  political  trouble.  If  the  Attorney 
General  seeks  to  prosecute  persons  in  his  own  party  he  will  be  considered 
disloyal.  As  one  writer  puts  it :  "The  realities  of  political  life  raise  serious 
doubts  that  an  investigation  controlled  by  a  prosecutor  who  owes  his  position 
and  salary  to  those  under  investigation  will  be  faithfully  and  rigorously 
pursued." 

Last  fall  we  saw  the  example  of  three  high  ranking  lawyers  in  the  De- 
partment of  Justice,  Archibald  Cox,  Elliott  Richardson  and  William  Ruckels- 
haus,  who,  in  the  words  of  Dean"  Bamberger  of  the  Catholic  University  Law 
School,  "came  down  on  the  side  of  a  'ministry  of  justice'  chosen  by  the 
Executive  with  absolute,  uncompromising  fidelity  to  only  one  client — the  people, 
whose  causes  allow  no  obligation  to  the  President  when  the  interests  of  people 
and  President  are  in  conflict." 

Because  of  their  choice  to  be  loyal  to  duty,  rather  than  to  the  President, 
they  had  to  leave  the  Department. 

In  thinking  about  these  issues,  I  have  come  to  the  view  that  perhaps  we 
ought  to  cut  out  from  the  jurisdiction  of  the  Attorney  General  those  responsi- 
bilities which  arouse  the  greatest  suspicions  on  the  part  of  the  people.  This 
would  be  the  responsibility  to  investigate  and  prosecute  allegations  of  wrong- 
doing by  high  ranking  ofiicials  in  the  Executive  Branch.  By  removing  from  the 
Attorney  General  jurisdiction  to  prosecute  wrongdoing  by  members  of  the 
Executive  branch,  we  will  have  shielded  his  office  from  the  conflicts  of  loyalty 
— real  and  apparent — which  have  cast  suspicion  on  his  handling  of  the  special 
class  of  cases  involving  improprieties  on  the  part  of  the  Executive. 

For  the  time  being,  I  hesitate  to  go  so  far  as  to  establish  the  Attorney 
General  as  an  independent  body  insulated  from  the  normal  political  checks 
and  accountability  so  essential  to  a  democracy.  In  the  first  place,  I  fear  the 
dangers  inherent  in  placing  great  powers  in  the  hands  of  one  individual,  no 
matter  how  honest  he  or  she  may  be.  Second,  there  are  many  policy  con- 
siderations in  the  administration  of  justice  which  should  be  made  accountable 
to  the  political  process.  As  a  corollary,  basic  policy  decisions  made  through 
the  democratic  process  should  find  their  way  into  the  administration  of 
justice. 

These  are  legitimate  political  considerations.  But  changes  in  policy  are  differ- 
ent from  interference  in  the  prosecution  of  individual  cases  or  the  politically- 
motivated  cover-up  of  official  corruption,  misconduct  and  wrongdoing. 

Watergate  has  demonstrated  that  the  real  obstacle  to  prosecution  of  high 
political  figures  is  ferreting  out  the  initial  evidence  which  points  to  the 
probability  of  criminal  conduct.  Once  the  basic  facts  are  out  in  the  open 
the  Government  dares  not  fail  to  take  action.  This  has  been  true  in  the 
major   scandals   of   this   century — Teapot   Dome,    Watergate   and    the   Agnew 
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case.  (In  this  respect,  there  are  those  who  believe  that  Mr.  Jaworski  and 
his  staff,  who  are  on  the  payroll  of  the  Department  of  Justice,  are  permitted 
to  stay  there  only  because  the  threat  of  extreme  political  retribution  prevents 
a  recurrence  of  last  November's  events.  At  any  rate,  Mr.  Jaworski's  success, 
which  has  resulted  in  the  postponement  of  Senate  action  to  establish  an 
independent  special  prosecutor  for  Watergate,  does  not  meet  the  need  for  a 
long  term  solution  to  the  problem  of  assuring  that  official  wrongdoing  and 
corruption  will  be  relentlessly  investigated  and  prosecuted.) 

To  accomplish  the  purpose  of  ferreting  out  information  of  wrongdoing  by 
high  level  officials  in  the  Executive  branch  and  assuring  full  investigation 
and  prosecution,  I  propose  that  we  consider  establishing  a  permanent  inde- 
pendent body  to  hear  allegations  of  such  wrongdoing.  This  body  would  have 
the  power  to  appoint  a  special  prosecutor  to  investigate  and  prosecute  such 
cases. 

An  official  body  for  receiving  and  hearing  complaints  against  federal  offi- 
cials would  make  cover-up  of  crimes  within  the  Government  more  difficult. 
The  commission  would  serve  the  purpose  of  looking  into  allegations  of  wrong- 
doing by  high  officials  of  the  Executive  branch  without  the  dangers  of  abuse 
Inherent  in  placing  great  powers  in  the  hands  of  a  single  Government  official 
to  police  all  political  office-holders  and  government  officials. 

The  proposal  which  I  have  outlined — establishment  of  a  permanent  inde- 
pendent commission  on  prosecution  of  alleged  wrongdoing  by  members  of  the 
Executive  would  be  a  concrete  step  toward  achieving  a  system  of  justice 
which  could  deal  effectively  with  instances  of  official  and  political  corruption. 

Tliis  would  not  be  a  radical  departure  from  our  present  system. 

There  is  precedent  for  removing  various  classes  of  actions  from  the  juris- 
diction of  the  Attorney  General  in  the  area  of  labor-management  relations, 
equal  employment  opportunity,  and  in  certain  regulatory  matters. 

Some  42  States  have  statutes  providing  in  various  ways  for  the  appointment 
of  special  prosecutors  to  prosecute  cases  involving  persons  in  Government 
who  hold  important  offices  in  those  branches  and  agencies  of  government 
controlling  the  administration  of  justice. 

There  may  be  other  and  better  approaches.  So  that  we  can  consider  and 
study  the  matter  further,  I  introduced  S.  2978,  legislation  establishing  a  special 
commission  to  study  the  question  of  how  the  nation  should  prosecute  offenses 
involving  high  levels  of  the  Executive  branch,  particularly  when  the  Justice 
Department — its  top  officials  appointed  by  and  answerable  to  the  White  House 
— is  called  upon  to  investigate  itself  and  the  White  House. 

The  Commission  which  I  am  proposing  to  study  the  feasibility  of  a  per- 
manent prosecutor  would  be  composed  of  six  persons  who  have  achieved 
eminence  in  a  field  of  public  service,  including  the  administration  of  justice, 
and  who  would  be  appointed  by  the  Chief  Justice  of  the  Supreme  Court.  The 
Attorney  General  would  be  an  ex-officio  member  of  the  Commission. 

To  preserve  further  the  independence  of  the  Commission,  the  bill  exempts 
the  Commission  from  those  provisions  of  the  Federal  Advisory  Committee 
Act  which  place  similar  bodies  under  the  control  of  a  full-time  federal 
employee,  who  typically  is  a  political  appointee  of  the  Executive.  This  Com- 
mission will  have  the  power  to  select  and  hire  its  own  executive  director  and 
other  personnel. 

The  Commission  also  is  directed  to  consult  with  the  Special  Prosecutor  to 
obtain  the  benefit  of  his  experience. 

The  Commission  will  have  one  year  in  which  to  conduct  its  study  and 
prepare  its  report.  Following  submission  of  the  report  to  Congress  and  the 
President,  the  President  and  the  Department  of  Justice  are  directed  to  respond 
to  the  recommendations  of  the  Commission  within  90  days.  The  Commission 
continues  its  existence  in  the  meantime  and  does  not  expire  until  90  days 
following  the  submission  of  the  President's  response  to  its  recommendations. 

Among  the  questions  which  the  study  commission  should  consider  would  be : 

What  categories  of  possible  violations  of  federal  law  and  other  instances  of 
official  misconduct  should  be  subject  to  the  jurisdiction  of  a  permanent  prose- 
cution machinery?  What  would  trigger  action  by  the  permanent  prosecution 
machinery?  Who  would  have  standing  to  bring  accusations  before  it?  Should 
there  be  a  permanent  prosecutor  who  serves  for  an  extended  term,  such  as 
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15  years?  Do  we  want  a  Special  Prosecutor  on  hand  all  the  time — looking  for 
some  high  official  to  prosecute? 

Should  we  have  instead  a  permanent  independent  and  bipartisan  com- 
mission empowered,  under  specified  and  appropriate  circumstances,  to  desig- 
nate a  special  prosecutor? 

Should  the  special  prosecutor  function  as  a  check  on  federal  investisa- 
tions  and  prosecutions  carried  out  for  partisan  political  purposes?  Should  the 
permanent  special  prosecutor  have  jurisdiction  over  all  official  misconduct 
to  the  exclusion  of  the  Department  of  Justice? 

I  have  no  instant  answers  to  any  of  these  questions.  I  do  believe  they,  along 
with  similar  issues,  should  be  studied  by  a  commission  consisting  of  experienced 
and  able  persons  in  the  field  of  administration  of  justice;  under  my  proposal 
they  will  be  studied. 

Senator  Ervix.  I  noticed  that  you  sugoest  that  the  Chief  Justice 
should  appoint  a  commission.  I  wonder  if  that  is  reconcilable  with 
the  doctrine  of  the  separation  of  powers. 

Senator  Cranston.  Well,  I  leave  that  question  in  your  experienced 
constitutional  hands.  If  there  is  a  better  way  to  appoint  a  commis- 
sion, I'm  sure  you  will  find  it. 

Senator  Ervin.  Because  this  would  be  a  commission  that  would 
recommend  legislation,  as  I  see  it. 

Senator  Cranston.  I  was  talking  about  only  the  study  commission 
that  would  be  appointed  by  him,  not  the  permanent  commission.  It 
seems  to  me  that  there  would  be  a  grave  question  about  his  appoint- 
ing a  permanent  commission,  but  one  to  study  the  matter  might  well 
be  within  the  realm  of  his  responsibilities. 

Senator  Ervin.  I  have  always  had  a  doubt  whether  a  judge  of  a 
court  should  make  recommendations  which  might  have  to  come  before 
the  court  for  judgment  or  adjudication  at  some  later  date. 

I  will  have  to  admit,  though,  when  you  search  around  for  someone 
else  it  is  somewhat  difficult  to  find  an  appropriate  official  to  appoint 
such  a  study  commission. 

Senator  Cranston.  Yes. 

Senator  Ervin.  It  is  your  opinion,  I  infer,  that  the  misgivings 
which  have  arisen  out  of  the  Watergate  tragedy  call  above  everything 
else  for  the  appointment  of  a  special  prosecutor  to  have  sole  charge 
of  prosecuting  cases  involving  high  officials  of  government. 

Senator  Cranston.  That  is  right.  I  think  it  simply  highlights  and 
dramatizes  a  concern  and  doubt  that  has  existed  over  a  long  period 
of  time  about  the  independence  of  the  Office  of  the  Attorney  General 
or  the  Department  of  Justice,  when  people  in  his  own  administration, 
appointed  by  the  same  person  who  appointed  him,  are  allegedly 
involved  in  wrongdoing. 

Senator  Ervin.  One  thing  that  impressed  me  during  the  course  of 
the  Watergate  hearings  was  the  fact  that  the  White  House  requested 
those  in  charge  of  the  prosecution  not  to  require  a  particular  in- 
dividual who  held  a  Cabinet  post  to  go  before  the  grand  jury  like 
any  other  witness,  and  he  was  excused  from  going  before  the  grand 
jury. 

I  am  a  great  believer  in  equality  of  all  people  before  the  law, 
regardless  of  whether  they  are  former  Cabinet  members  or  not,  and 
I  thought  that  was  a  precedent  which  should  be  abstained  from 
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at  all  times  in  the  future.  x\s  I  undertook  to  point  out  at  that  time, 
one  of  the  reasons  we  have  a  grand  jury  system  is  that  one  inquisitive 
grand  juror  might  ask  a  question  which  a  political  appointee  in 
charge  of  a  prosecution  might  not  want  to  ask,  and  might  discover 
some  truth  that  some  people  would  prefer  to  have  swept  under  the 

The  appointment  of  a  special  prosecutor  would  obviate  that. 

Senator  Cranston.  I  share  your  views  in  that  respect  without 
reservation. 

Senator  Ervin.  Senator  Mathias. 

Senator  Mathias.  Mr.  Chairman,  just  one  question. 

Senator  Cranston  has  used  the  phrases  "wrongdoing,"  and  "inde- 
pendent commission  to  prosecute  alleged  wrongdoing  by  members  of 
the  executive." 

By  wrongdoing,  are  you  thinking  of  impeachable  crimes  or  offenses 
other  than  statutory  crimes? 

Senator  Cranston.  I  am  thinking  of  all  Federal  offenses  and  this 
does  not  necessarily  relate  to  the  matter  of  impeachment  where  other 
grounds  may  be  considered  by  the  House  of  Representatives. 

Senator  Mathias.  In  other  words,  you  are  thinking  of  any 
official  who  serves  at  any  level  who  may  be  guilty  of  some  offense  for 
which  he  should  be  removed  from  office.  By  mentioning  impeachment, 
I  did  not  mean  to  limit  it  to  that. 

Senator  Cranston.  No,  I  am  thinking  of  any  Federal  offenses.  I 
am  not  sure  we  should  consider  them  at  all  levels,  I  think  there 
should  be  consideration  of  at  what  level  is  it  so  high  and  so  impor- 
tant that  the  possibility  of  criminal  actions  having  vast  repercussions 
so  immense  that  at  that  level  an  independent  prosecutor  is  necessary. 

At  the  level  of  rather  petty  offenses  far  down  in  an  administration, 
perhaps  the  administration  would  be  perfectly  capable  of  dealing 
with  them  in  an  evenhanded  way  without  doubts  being  raised  in  the 
public  about  evenhandedness. 

Senator  Mathias.  Thank  you. 

Senator  Er\^n.  I  am  intrigued  by  this  question  of  impeachable 
offenses.  While  that  is  not  our  function,  I  think  it  is  worth  consider- 
ing. 

One  of  the  mysterious  things 

Senator  Mathias.  Mr.  Chairman,  you  remind  me  of  some  judges 
in  my  hometown  that  I  once  knew.  There  was  an  objection  to  the 
introduction  of  evidence  as  being  immaterial  and  other  objections. 
The  judges  consulted  among  themselves  on  the  bench  and  they  said 
they  sustained  the  objection,  but  they  wanted  the  witness  to  continue 
anyway  because  it  was  so  interesting. 

Senator  Ervin.  Well,  there's  nothing  like  a  sense  of  curiosity  even 
if  it  takes  us  beyond  the  strict  confines  of  a  thing. 

One  of  the  mysteries  to  me  is  why  so  niany  great  legal  scholars 
want  to  interpret  the  provision  of  the  Constitution  to  mean  what  it 
would  have  said  if  they,  instead  of  the  Founding  Fathers,  had 
written  it.  And  I  find  that  particularly  true  in  the  question  of  im- 
peachment. 

The  Constitution  was  written  by  a  convention  presided  over  by 
George  Washington.  And  among  its  members  was  Benjamin  Frank- 
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lin,  Alexander  Hamilton,  James  Madison,  George  Mason,  and  James 
Wilson,  and  they  were  pretty  smart  people.  And  most  of  them  had 
read  Blackstone,  "Blackstone's  Commentaries  of  the  Law  of  Eng- 
land," which  was  the  legal  bible  of  most  of  the  members  who  sat  in 
that  convention.  And  Blackstone  in  speaking  of  impeachable  offenses 
said  that  they  had  to  be  the  violation  of  some  existing  law,  as  I  read 
him. 

Plere  is  what  these  men  wrote  in  the  Constitntion  about  impeach- 
able offenses,  in  very  plain  English,  and  their  mother  tongue  was 
English. 

Section  4  of  article  II.  "The  President,  Vice  President  and  all  civil 
Officers  of  the  United  States,  shall  be  removed  from  Office  on  Im- 
])eachment  for,  and  Conviction  of,  Treason,  Bribery,  or  other  high 
Crimes  and  Misdemeanors." 

And  in  section  2  of  the  next  article,  article  III  the  Constitution 
says :  "The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall 
be  by  Jury.  .  ." 

I  think  these  people  knew  what  the  word  "crime"  meant,  and 
I  think  that  they  were  trying  to  get  aw^ay  from  the  English  system. 
The  history  of  England  shows  that  the  House  of  Commons  impeached 
and  the  House  of  Lords  convicted  public  officials  of  England  for 
any  conduct  which  was  displeasing  to  the  parliament.  It  did  not  have 
to  be  a  criminal  offense.  It  could  be  anything,  political  crimes. 

For  example,  they  could  not  reach  the  King,  so  when  the  King 
acted  in  a  very  foolish  manner,  they  impeached  or  removed  from 
office  his  Ministers,  on  the  grounds  that  they  gave  him  bad  advice,  and 
I  don't  think  bad  advice  has  ever  been  a  crime,  although  it  perhaps 
ought  to  be.  [General  laughter.] 

So  I  think  they  wanted  to  make  the  President  independent  in  the 
field  assigned  by  the  Constitution  to  his  special  jurisdiction,  and  they 
did  not  want  the  English  system;  so  they  wrote  that  he  can  be 
impeached  only  for  treason,  bribery,  or  other  high  crimes  and  misde- 
meanors. 

Misdemeanor  has  a  well-defined  meaning  in  the  law,  a  crime  less 
than  a  felony.  I  would  have  said  a  few  years  ago,  before  the  Poivell 
case,^  that  the  courts  wouldn't  have  jurisdiction  in  the  field  of 
impeachment.  It  was  then  thought  that  this  was  the  sole  function  of 
Congress,  to  impeach  a  civil  officer  of  the  Federal  Government.  But 
in  the  Powell  case,  the  Supreme  Court  held — and  I  think  quite 
wisely — that  the  House  could  not  deny  a  seat  to  a  person  who  pos- 
sessed the  three  qualifications  for  election  to  the  House  of  Representa- 
tives: the  age  of  25  years,  citizenship  for  7  years,  and  residence  in 
the  State  from  which  elected. 

So  they  held  that  Representative  Powell  was  entitled  to  be  seated. 

Now,  if  the  Court  has  jurisdiction  to  say  that  a  person  must  be 
seated  in  Congress  if  he  or  she  possesses  the  constitutional  qualifica- 
tions, I  think  the  Supreme  Court  would  have  the  power  to  say  that 
you  cannot  remove  a  public  official  from  office  by  the  impeachment 
process  execpt  by  the  standard  prescribed  by  the  Constitution,  which 

^  Adam  Clayton  Powell,  Jr.,  et  al.  v.  John  W.  McCormack,  et  al.,  October  term  1968, 
No.  138. 
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is  impeachment  for,  and  conviction  of,  treason,  bribery  or  otlier  high 
crimes  and  misdemeanors — not  a  lack  of  wisdom,  but  a  degree  of 
criminality.  And  if  you  cannot  deny  a  person  a  seat  in  Congress  who 
possesses  the  constitutional  qualifications,  then  you  cannot  remove  a 
person  from  office  except  by  the  standard  prescribed  in  the  Constitu- 
tion. And  if  we  do  not  go  by  the  standard  prescribed  in  the  Constitu- 
tion, w^e  have  no  standard  whatever,  and  we  have  no  independent 
President,  the  ^■e^y  object  that  the  Founding  Fatliers  were  trying  to 
establish. 

That  has  nothing  to  do  with  this  hearing,  but  it's  interesting  to  me. 
[General  laughter.] 

It  does  tangentially  have  something  to  do  with  the  hearing. 

Do  you  have  a  question,  Professor  Miller? 

Professor  Miller,  Senator,  may  I  ask  just  one  question? 

Senator  Cranston.  Certainly.  I  would  like  to  thank  the  chairman 
for  the  very  interesting  statement. 

Professor  Miller,  This  deals  with  this,  Senator  Cranston :  Would 
you  contemplate  that  the  Office  of  the  Special  Prosecutor,  if  it  is 
established,  would  have  jurisdiction  over  enforcing  election  campaign 
laws,  which  have  been  notoriously  unenforced  for  decades? 

Senator  Cranston.  We  have  considered  that,  and  I  considered 
testifying  about  that  today.  I  refrained  from  doing  so  because  today 
we  take  up  on  the  Senate  floor  the  campaign  reform  bill,  which 
would  establish  an  independent  body  to  enforce  the  election  laws  and 
would  take  away  from  the  Congress  the  present  authority  it  has  in 
that  field  which  is  analogous  to  the  authority  tliat  we  are  seeking 
to  deal  with  in  the  executive  branch. 

So  I  think  that  whatever  has  been  done  here  should  be  meshed  with 
whatever  is  done  by  Congress  now  in  the  course  of  election  reform 
legislation. 

Professor  Miller.  One  further  brief  question,  sir.  Do  you  entertain 
any  doubts,  does  your  staff  entertain  any  doubts,  about  the  constitu- 
tionality of  establishing  the  Office  of  Special  Prosecutor  along  the 
lines  that  you  have  suggested? 

Senator  Cranston,  We  have  no  doubts  about  the  capacity  of  Con- 
gress to  write  legislation  that  would  not  raise  constitutional  questions. 

Professor  Miller.  Thank  you,  sir. 

Senator  Ervin,  Thank  you  very  much. 

Senator  Cranston.  Thank  you  a  great  deal. 

Senator  Ervin.  The  next  scheduled  witness  is  Senator  Vance 
Hartke  of  Indiana,  but  I  do  not  see  the  Senator  here,  so  the  counsel 
will  call  the  third  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  next  scheduled  witness  after  Mr. 
Hartke  is  the  Honorable  Theodore  C.  Sorensen,  former  Special 
Counsel  to  President  Kennedy, 

Senator  Ervin,  We  are  delighted  to  welcome  you  to  the  committee 
and  we  appreciate  your  coming  to  give  us  the  benefit  of  your  views  in 
respect  to  this  proposed  legislation. 
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Current:  Partner  (since  1966)  New  York  law  firm  of  Paul,  Weiss,  Rifkind, 
Wharton  &  Garrison,  345  Park  Avenue,  New  York,  N.Y.  10022;  Member  of  the 
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Lawyers  Committee  for  Civil  Rights  Under  Law,  1966 — ;  Member  of  American 
Society  of  International  Law ;  Member  of  Council  on  Foreign  Relations ; 
Trustee  of  Robert  Kennedy  Memorial ;  and  Trustee  of  Medgar  Evers  Fund. 

Author:  Kennedy  (1965);  Decision-making  in  the  White  House  (1963); 
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Background  :  Age  45  ;  Wife — Gillian  ;  Children — Eric,  Stephen,  Philip,  Juliet ; 
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University,  University  of  Nebraska  and  University  of  Canterbury ;  and  Se- 
lected as  one  of  the  Ten  Outstanding  Young  Men  of  the  Year  1961  by  the 
United  States  Junior  Chamber  of  Commerce. 

Public  Service  Activities:  Assistant  to  Senator  John  F.  Kennedy  (1953- 
1961);  Special  Counsel  to  the  President  of  the  United  States  (1961-1964); 
Chairman,  Advisory  Committee,  New  York  State  Democratic  Party  (1967- 
1969)  ;  Chairman,  Panel  on  United  States  policy  toward  Europe,  United  Na- 
tions Association  (1967-1969)  :  Adviser,  Robert  F.  Kennedy  for  President 
Campaign  (1968)  ;  Delegate,  National  Democratic  Convention  (1968)  (Co- 
author, Minority  Peace  Plank)  ;  and  Candidate  for  United  States  Senate,  New 
York  Democratic  Primary    (1970). 
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Mr.  SoRENSEX.  Thank  you,  ]\Ir.  Cliairman. 

I  am  very  happy  to  be  here.  My  name  is  Theodore  C.  Sorensen,  I 
am  engaged  in  the  practice  of  hiw  in  New  York  and  Washington  with 
the  firm  of  Paul,  Weiss,  Rifkind,  Wharton,  and  Garrison.  I  appear 
here  at  the  subcommittee's  invitation  to  present  my  personal  views 
on  S.  2803,  a  bill  introduced  by  Subcommittee  Chairman  Ervin  to 
establish  an  independent  Department  of  Justice. 

I  fully  share  the  concerns  underlying  this  bill.  During  the  past 
year,  public  confidence  in  law  enforcement  in  general  and  in  the 
Department  of  Justice  in  particular  has,  rightly  or  wrongly,  dras- 
tically declined.  The  morale  and  the  effectiveness  of  the  Department 
have  necessarily  suffered  as  a  result.  Today,  one  former  Attorney 
General  is  on  trial,  another  has  resigned  under  a  cloud,  and  still 
another  was  forced  to  resign  wlien  he  refused  the  President's  order 
to  do  an  illegal  act.  Although  I  formerly  served  as  Special  Counsel 
to  the  President — a  post  occasionally  viewed  as  a  potential  curb  on  the 
Attorney  General's  authority  or  access  to  the  President — T  am 
among  those  who  have  been  deeply  disturbed  by  recent  revelations 
of  improper  White  House  attempts  to  overrule,  dismantle,  or  meddle 
in  the  law  enforcement  functions  of  the  Department  of  Justice. 

I  also  largely  share  the  basic  goals  which  S.  2803  is  intended  to 
achieve.  The  Department  of  Justice  should  not  be  a  mere  political 
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arm  of  the  "White  Plouse,  motivated  principally  by  partisan  consider- 
ations, its  powers  exploited  for  political  ends.  The  Attorney  General 
should  not  be  his  party's  chief  patronage  dispenser  or  the  President's 
cliief  political  adviser.  His  decisions  on  the  prosecution  of  cases  or 
tlie  employment  and  promotion  of  attorneys  should  be  based  on  law 
and  merit,  and  not  on  considerations  of  party  affiliation,  political 
image-making,  or  White  House  approval  or  influence.  "Of  all  the 
officers  of  the  Government,"  as  Theodore  Roosevelt  wrote  to  Attorney 
General  Moody  in  1904,  "those  of  the  Department  of  Justice  should 
be  kept  most  free  from  any  suspicion  of  improper  action  on  partisan 
or  factional  grounds." 

The  question  is  how  best  to  achieve  these  ends.  In  times  as  abnorm- 
al and  emotional  as  these,  the  Congress  should  be  cautious  about 
altering  institutional  arrangements  that  have  on  the  whole  worked 
well  for  at  least  104  years.  In  my  opinion,  the  underlying  causes  of 
the  gross  misconduct  in  our  law  enforcement  system  now  being  re- 
vealed— and  the  changes  necessitated  by  that  misconduct — are  per- 
sonal, not  institutional.  In  this  context,  I  must  with  all  due  respect 
oppose  the  pending  bill. 

In  the  first  place,  no  bill  can  assure  achievement  of  what  this  bill 
sets  out  to  achieve.  Many  years  ago,  when  I  was  among  other  things 
a  speechwriter,  I  learned  the  validity  of  the  wise  old  adage :  "Saying 
so  doesn't  make  it  so."  Calling  the  Department  of  Justice  independent 
does  not  make  it  independent.  An  Attorney  General  of  the  caliber  of 
Francis  Biddle  or  Elliot  Eichardson  who  recoo-nizes  that  he  is  an 
officer  of  the  court  as  well  as  a  member  of  the  Cabinet,  and  that  his 
client  is  the  Nation  as  well  as  the  President,  will  have  sufficient 
fidelity  to  both  his  professional  and  his  public  obligations  to  resist 
improper  White  House  intrusion  Tvithout  any  change  in  the  existing 
statutory  or  institutional  arrangement.  But  evidence  abounds  that 
the  supposedly  independent  heads  of  supposedly  independent  regula- 
tory agencies,  if  they  are  made  of  lesser  stuff,  will  often  yield  to  all 
kinds  of  White  House  encroachment  regardless  of  fine  words  about 
independence  in  the  agency  statutes. 

Bear  in  mind,  moreover,  that  the  Attorney  General  is  not  intended 
and  could  not  by  statute  be  required  to  serve  as  the  President's  judge 
instead  of  his  lawyer.  Supreme  Court  Justice  Robert  Jackson,  told 
by  government  counsel  in  the  &teel  Mill  Seizure  case  in  1952,  that 
as  Attorney  General  he  had  supported  FDR's  similar  seizure  in  1941 
of  North  American  Aviation  Corp.,  replied  wholly  without  embar- 
rassment: "I  do  not  regard  it  as  precedent  for  this,  but  even  if  I 
did,  I  should  not  bind  present  judicial  judgment  by  earlier  partisan 
advocacy."  AVe  should  expect  a  certain  amount  of  partisan  advocacy, 
not  judicial  judgment,  from  our  Attorneys  General  as  we  do  from 
ordinary  lawyers.  But  quality  members  of  the  bar,  even  while  serving 
as  partisan  advocates,  can  and  should  and  generally  do  retain  a 
certain  and  necessary  degree  of  independence  from  their  clients;  and 
the  same  should  be  true  of  the  Attorney  General  whether  or  not  he 
is  so  directed  by  statute. 

Similarly,  nothing  of  substance  is  accomplished  by  taking  the 
Attorney  General  out  of  the  Cabinet,  as  you  have  asserted,  Chairman 
Erv'in,  that  this  bill  would  do.  Inasmuch  as  no  statute  establishes, 
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authorizes,  or  designates  tlie  Cabinet  as  sucli,  it  is  difficult  to  see  how 
a  statute  can  circumscribe  its  membership.  Certainly  removing  the 
Attorney  General  from  the  Presidential  succession  list  is  meaningless. 
Presidents  have  become  accustomed  to  bestowing  Cabinet  rank,  or  in- 
vitations to  attend  Cabinet  meetings,  pretty  much  at  their  own  dis- 
cretion. They  rarely  call  full  Cabinet  meetings,  or  pay  much  attention 
to  them.  They  do  convene  frequent  meetings  of  those  advisers  whose 
judgment  they  seek ;  and  if  a  President  desires  his  Attorney  General 
to  attend  such  a  meeting,  whether  he  was  a  Cabinet  member  or  not 
would  make  little  difference.  Under  the  original  Judiciary  Act  of 
1789  creating  the  Office  of  Attorney  General,  the  latter  was  not  a 
department  head  and  thus  presumably  not  a  Cabinet  member.  But 
because  he  was  to  serve  as  counsel  to  its  members  and  to  the  Presi- 
dent, the  first  Attorney  General,  Edmund  Randolph,  was  invited  to 
Cabinet  meetings  almost  from  the  beginning. 

Moreover,  membership  in  the  Cabinet,  as  Harold  Ickes,  Robert 
McNamara,  and  a  host  of  others  have  demonstrated,  does  not  require 
a  surrender  of  independent  judgment.  It  is  still  possible,  and  the 
possibilities  may  grow  after  the  present  trauma,  for  the  Cabinet  to 
return  to  its  role  as  one  of  the  internal  checks  and  balances  within 
the  executive  branch.  While  former  Vice  President  Charles  G.  Dawes 
undoubtedly  exaggerated  when  he  said  that  "the  members  of  the 
Cabinet  are  a  President's  natural  enemies,"  it  is  nevertheless  true 
that  a  President  who  is  willing  to  hear  his  Cabinet  will  find  it  easier 
to  heed  its  counsel  than  to  override  or  dismiss  its  members;  and  it 
would  therefore  be  unwise  to  exclude  from  that  circle,  even  if  it 
were  possible,  the  voice  of  an  Attorney  General  who  more  than  any 
other  Department  head  should  have  professional  and  public  obliga- 
tions to  truth  and  justice. 

Equally  high-sounding  in  principle  but  questionable  in  practice  is 
the  desire,  stated  by  you,  Mr.  Chairman,  when  you  introduced  this 
bill,  to  insure  that  the  Department  of  Justice  "is  independent  of 
political  influences."  I  have  already  indicated  the  kind  and  degree 
of  White  House  and  party  interference  from  which  the  Attorney 
General  should  be  free ;  and  in  these  troubled  days,  when  politics  has 
been  given  a  bad  name  by  a  comparative  few,  it  is  easy  to  say  that 
the  questions  facing  the  Attorney  General  are  not  the  kind  on  which 
there  should  be  a  different  Democratic  or  Republican  solution.  But 
the  same  could  be  said  of  most  questions  facing  the  Secretary  of  State 
or  the  Secretary  of  the  Treasury  or  most  other  department  heads  or 
even  the  Congress.  But  politics  is  necessarily  tied  up  with  policy, 
with  one's  concept  of  the  public  interest  and  response  to  public  will. 
A  President  who  campaigns  on  a  "law  and  order"  issue,  or  a  narcotics 
or  civil  rights  or  organized  crime  issue,  must  not  be  confronted  with 
an  Attorney  General  of  sharply  differing  views  appointed  for  a 
fixed  term  by  his  predecessor,  as  this  bill  would  permit.  Nor  should 
an  Attorney  General  never  elected  by  the  people  be  allowed  to  make 
policy  with  regard  to  the  administration  of  justice  in  any  way  he  sees 
fit,  without  regard  to  the  policies  and  standards  of  a  popularly 
elected  President.  Moreover,  when  that  Attorney  General  brings  a 
controversial  indictment  or  enforces  an  unpopular  statute,  the  law 
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can  gain  in  respect  and  effectiveness  to  the  extent  that  the  Nation's 
political  leadership  stands  behind  him. 

It  is  true  that  this  mix  of  law  and  politics  almost  inevitably  builds 
a  conflict  of  obligations  or  pressures  into  the  Attorney  General's  job. 
But  a  conscientious  Attorney  General,  assuming  he  is  not  principally 
<a  political  adviser  or  henchman  for  the  President,  can  resolve  that 
conflict  without  damaging  the  national  interest  or  his  own  integrity. 
This  has  been  the  case  of  most  Attorneys  General  whether  or  not 
they  came  from  primarily  political  backgrounds.  While  it  is  true  that 
some  of  our  least  distinguished  Attorneys  General  were  politicia.ns, 
so  were  some  of  our  finest.  A  Cabinet  member  who  has  his  own 
political  constituency,  as  most  recently  demonstrated  by  Walter 
Hickel,  may  in  fact  be  more  secure  and  thus  more  willing  to  speak  up. 
I'nder  Attorney  General  Robert  Kennedy,  Justice  Department  per- 
sonnel avoided  all  political  speeches  and  functions,  and  a  series  of 
high  officials  who  were  members  of  the  Attorney  General's  political 
party  and  even  personal  friends  were  prosecuted  or  sued.  Lincoln's 
Attorney  General,  p]dward  Bates,  had  been  a  politician,  a  Congress- 
man, in  fact  a  Presidential  candidate ;  but  he  gave  a  classic  definition 
of  tlie  job  even  while  remaining  a  loyal  member  of  the  President's 
Cabinet : 

The  office  I  hold  is  not  properly  political,  but  strictly  legal ;  and  it  is  my 
duty,  above  all  other  ministers  of  state,  to  uphold  the  law  and  to  resist  all 
encroachments  from  whatever  quarter,  of  mere  will  and  power. 

In  short,  that  kind  of  resistance  to  political  encroachment  depends 
upon  the  character  of  the  man,  not  his  absence  from  the  Cabinet  or  a 
nonpolitical  background  or  an  immimity  from  Presidential  policy- 
making or  even  the  wording  of  the  departmental  statute. 

All  of  this  leads  me  to  conclude  that  it  would  be  unwise  to  give 
tlie  Attorney  General,  his  Deputy  or  his  Solicitor  General  fixed 
fi-year  terms,  as  the  pending  bill,  S.  2803,  would  do,  and  to  insulate 
the  Department  of  Justice  from  the  rest  of  the  executive  branch. 
Contrary  to  the  assinnption  occasionally  voiced  by  some  who  know 
better,  the  Attorney  General's  role — inasmuch  as  police  power  in  this 
country  is  essentially  reserved  to  State  and  local  governments — is 
not  "limited  to  enforcing  the  law"  as  a  "tough  cop"  or  "flinty-eyed 
I)rosectuor.''  He  not  only  enforces  Federal  law,  investigates  its 
violations,  and  prosecutes  its  violators,  but  also  interprets  it  for  the 
President  and  other  agency  heads,  represents  the  government  in  civil 
as  well  as  criminal  cases,  offers  recommendations  and  reactions  to  the 
executive  branch,  drafts,  presents,  and  reviews  legislation,  and  is 
concerned  with  prisons,  pardons,  paroles,  narcotics,  juvenile  de- 
linquency, immigration,  community  relations,  domestic  security, 
and  judicial  vacancies. 

When  national  policy  is  involved  in  these  activities  of  the  Attorney 
General,  it  should  be  the  policy  of  the  President  elected  by  the  people, 
not  that  of  an  Attorney  General  responsible  to  no  one.  When  the 
Attorney  General  testifies,  for  example,  before  Congress  on  antitrust 
policy,  or  sends  to  the  Congress  a  bill  on  wiretapping,  or  seeks  an 
additional  appropriation  for  civil  rights  enforcement,  or  exercises  the 
l)r()secutor*s  traditional  discretion  not  to  pursue  a  consumer  protec- 
tion case  or  not  to  enforce  an  environmental  law  or  to  concentrate  his 
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department's  energies  on  internal  secnrity  violations,  he  should  be 
reflecting  the  policy — even  the  politics,  if  yon  prefer  to  call  it  that — 
of  the  constitutionally  elected  executive.  When  the  President  is  in 
need  of  legal  counsel,  he  is  entitled  to  counsel  of  his  own  choosing, 
not  one  forced  upon  him.  To  make  the  Department  of  Justice  inde- 
])endent  of  the  executive  branch  is  to  invite  the  President  to  create  a 
''little  Department  of  Justice"  in  the  AVhite  House  in  order  to  get 
those  jobs  done,  hardly  a  desirable  improvement. 

Law  enforcement  faces  enough  problems  today  without  responsi- 
bility for  it  at  the  Federal  level  being  divided  between  the  President's 
men  and  the  Attorney  General's.  Do  not  fragment  that  responsibility — 
fix  it,  on  the  President,  where  it  belongs.  How  else  can  a  Piesi- 
dent  be  held  responsible  for  his  own  Constitutional  obligation  to  take 
care  that  the  laws  be  faithfully  executed?  He  may  still  try  to  lay 
the  blame  for  any  failure  at  the  door  of  Congress,  but  do  not  let  him 
l)lame  the  Department  of  Justice  as  well  by  taking  responsibility  for 
that  Department  away  from  him.  And  do  not  let  the  Attorney 
General  go  off  on  his  own  tangents,  with  a  different  attitude,  for 
example,  on  antipollution  enforcement  than  EPA^  or  on  civil  rights 
enforcement  than  HEW.^  It  was  largely  to  avoid  duplication  of 
efi'orts  and  inconsistency  of  views  that  the  Congress  formally  estab- 
lished the  Department  of  Justice  in  1870. 

William  Wirt  served  as  Attorney  General  longer  than  any  other 
man,  and  was  the  principal  19th  century  interpreter  of  that  office's 
role.  When  Andrew  Jackson's  election  in  1828  required  a  change  in 
executive  branch  control.  President  James  Monroe  suggested  to  Wirt 
that  he  alone  among  the  Cabinet  members  not  submit  his  resignation : 
"Your  duties  are  different,"  the  President  said  to  the  Attorney 
General.  "The  President  has  less  connection  with  them,  and  less 
responsibility  for  them."  But  Wirt  knew  that  the  President  was 
necessarily  connected  with  the  Attorney  General's  duties,  and  did 
have  responsibility  for  them;  and  thus  he  did  submit  his  resignation. 
All  Presidents  must  have  the  right  to  select  their  own  policymakers, 
and  the  Attorney  General  is  necessarily  one  of  them.  Serving  at  the 
President's  pleasure  instead  of  a  fixed  term  may  occasionally  con- 
front the  Attorney  General  with  a  choice  between  conscience  and 
career,  as  Messrs.  Richardson  and  Ruckelshaus  recently  discovered. 
Andrew  Jackson  told  his  Attorney  General  to  find  the  legal  authority 
that  supported  Jackson's  position  on  the  National  Bank,  or  he  would 
get  an  Attorney  General  who  would.  There  were  similar  incidents 
during  the  terms  of  Grant,  FDR,  Truman,  and  many  other  Presi- 
dents— but  in  each  case  the  responsibility  was  clear.  It  would  not 
have  been  clear  had  the  Attorney  General  and  his  Department  been 
wliolly  separate  and  independent  from  the  President. 

My  inability  to  support  the  principal  provisions  of  this  bill  does 
not,  however,  lead  me  to  conclude  that  its  goals,  which  I  share  as 
stated  at  the  outset,  are  impossible  of  achievement.  Allow  me  to 
suggest  the  following  for  your  consideration: 

First,  the  Attorney  General,  not  the  President  acting  with  the 
advice  and  consent  of  the  Senate,  should  appoint  all  U.S.  Attorneys 

^  The  Environmental  Protection  Agency. 

*  The  Department  of  Health,  Education,  and  Welfare. 
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and  U.S.  Marshals.  Individuals  appointed  by  the  Attorney  General, 
as  emphasized  in  Nader  v.  Bork^  do  not  serve  merely  at  the  President's 
pleasure.  This  is  a  feature  of  your  bill,  Mr.  Chairman,  which  I  sup- 
port. By  diminishing  if  not  eliminating  the  political  patronage  flavor 
of  these  offices,  by  making  their  occupants  less  politically  beholden  to 
their  Senators  and  local  party  officials  and  thereby  more  likely  to  stay 
for  longer  periods  of  service,  the  quality  and  consistency  of  law  en- 
forcement will  be  increased.  It  should  even  be  possible  to  go  further 
and  develop  a  professional  prosecutors'  service,  like  the  foreign  serv- 
ice, from  which  career  U.S.  Attorneys  could  be  appointed  with  even 
more  training  and  security  and  less  partisanship. 

Second,  an  independent  office  of  Counsel  General,  comparable  to 
that  of  Comptroller  General,  should  be  created  with  a  15-year  term 
under  Presidential  appointment  and  Senate  confirmation  for  the  sole 
purpose  of  investigating  and  prosecuting  official  crimes — corruption, 
bribery,  electoral  abuses,  and  other  malfeasance  in  all  branches  of  the 
Federal  Government.  I  am  reminded  that  you,  Mr.  Chairman,  at 
the  confirmation  hearing  of  John  Mitchell,  called  attention  to  the 
fact  that  there  was  "something  incompatible  with  marrying  the 
function  of  the  chief  political  adviser  *  *  *  with  that  of  prosecutor 
of  Government  crimes."  The  Attorney  General,  as  I  have  pointed  out, 
is  more  than  a  prosecutor ;  but  a  new  and  separate  office  of  prosecutor 
of  Government  crimes  might  well  be  established  independent  of  the 
President  and  the  executive  branch,  including  the  Department  of 
Justice. 

Senator  Cranston's  bill,  which  I  learned  about  today,  sets  up  a 
commission  to  study  just  such  an  office,  and  although  he  limits  it  to 
crimes  in  the  executive  branch  and  calls  for  appointment  of  the  com- 
mission by  the  Chief  Justice  two  portions  with  which  I  would  dis- 
agree, I  in  principle  would  wholeheartedly  commend  his  bill. 

Third,  by  statute  or  regulation,  all  divisions  of  the  Department  of 
Justice  should  be  required  to  make  not  only  records  but  also  maxi- 
mum disclosures  of  all  requests  and  contacts  they  receive  from  non- 
involved  third  parties,  including  the  White  House,  the  Congress,  and 
other  officials  and  politicians.  They  should  be  required  also  to  make 
maximum  disclosure  of  all  of  their  rulings  and  other  activities. 

Fourth,  Department  of  Justice  personnel,  at  the  top  as  well  as  the 
bottom,  should  be  prohibited  from  addressing  or  otherwise  partici- 
pating in  political  functions  or  otherwise  engaging  in  political  activi- 
ties, and  the  names  of  its  top  civil  servants  should  not  be  submitted 
for  political  clearance. 

Fifth,  Presidential  candidates  should  be  unofficially  encouraged, 
after  the  nominating  convention  but  well  before  the  election,  to  name 
not  only  their  Vice  Presidents  but  their  key  Cabinet  members — 
State,  Treasury,  Defense,  and  Justice — individuals  who,  if  they  take 
office,  will  in  all  likelihood  have  far  more  impact  on  the  lives  of  the 
voters  than  the  Vice  President.  In  that  manner,  the  public  can  know 
in  advance  the  kind  of  team  it  will  be  getting  if  it  votes  for  a 
particular  Presidential  candidate;  and,  if  that  candidate  is  successful, 
the  new  Attorney  General  and  other  key  Cabinet  members  will  be 
rightly  able  to  claim  some  public  support  for  their  views  and  designa- 
tion and  thus  assert  a  degree  of  independence. 
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Sixth  and  finally,  the  Senate  should  exercise  maximum  care  in 
scrutinizing  nominees  for  Attorney  General.  A  political  background, 
as  I  have  indicated,  should  not  rule  a  nominee  out.  But  his  instincts 
should  not  be  exclusively  or  even  primarily  political  in  the  partisan 
sense;  he  should  pledge  not  to  continue  as  chief  political  adviser 
to  the  President,  if  that  has  been  his  role;  and  he  should  pledge  not 
to  politicize  the  Department  or  its  personnel,  and  to  resist  any  White 
House  usurpation  of  his  functions.  As  the  Judiciary  Act  of  1789 
originally  specified,  he  should  also  be  "a  meet  person,  learned  in  the 
law."  If  he  is,  I  believe  he  will  do  his  duty. 

Senator  Ervin.  Your  statement  has  fulfilled  one  of  the  thoughts 
T  had  in  mind  in  introducing  this  bill,  which  is  to  provoke  an  illumi- 
nating discussion  of  the  question  involved  in  trying  to  secure  a  certain 
amount  of  independence  in  the  administration  of  law. 

You  point  out  quite  well  that  every  person  in  a  responsible  office 
and  virtually  every  person  in  life,  has  conflicting  loyalties.  An  Attor- 
ney General  is  appointed  by  the  President.  He  has  a  certain  loyalty  to 
the  President.  He  also  owes,  as  you  point  out,  obligations  to  the  office 
which  he  occupies ;  and  this  calls  to  my  mind  a  lecture  I  heard  at  one 
time  by  a  professor  of  philosophy  at  the  University  of  North 
Carolina  at  Chapel  Hill,  Horace  Williams.  He  said  that  the  great 
difficulties  that  w^e  have  in  life  and  the  times  that  really  try  our  souls 
are  not  when  we  are  compelled  to  choose  between  good  and  evil  be- 
cause when  we  see  and  recognize  those  two  things,  that  choice  is  very 
simple.  But,  that  the  greatest  stress  we  ever  meet  is  when  we  have 
to  choose  between  conflicting  loyalties. 

He  said  that  each  human  being  might  be  likened  unto  a  person 
in  the  middle  of  many  concentric  circles,  that  the  circles  nearest  to 
us  represent  our  obligations  to  our  families,  other  circles  represent 
our  churches ;  countries,  nations,  states,  political  parties  and  that  the 
times  that  try  our  souls  are  when  we  have  to  choose  between  two 
conflicting  loyalties  and  find  out  which  one  has  the  strongest  demands 
on  us.  We  have  seen  recently  two  notable  illustrations  of  the  tragedies 
we  have  to  go  through  in  making  such  choices — ^the  occasion  when 
Attorney  General  Eichardson  and  Deputy  Attorney  General  Kuckels- 
haus  had  to  choose  between  conflicting  loyalties;  and  I  think  they 
both  made  the  wise  and  sound  choice. 

We  have  one  national  affliction  that  we  tend  to  succumb  to,  and 
that  is  when  something  goes  wrong  we  want  a  new  law  passed.  We 
always  stop  to  consider  how  many  laws  we  have  on  the  subject.  I 
frequently  tell  students,  when  I  have  an  opportunity  to  speak  with 
them,  that  if  we  could  just  make  everybody  in  public  office  and  also 
in  the  private  affairs  memorize  Edgar  Guest's  little  poem,  "Myself", 
we  wouldn't  need  so  many  laws. 

He  said,  "I  have  to  live  with  myself,  and  so  I  want  to  be  fit  for 
myself  to  know;  I  want  to  be  able  as  days  go  by  always  to  look 
myself  straight  in  the  eye;  I  don't  want  to  stand  with  the  setting  sun 
and  hate  myself  for  the  things  I've  done." 

And  I  think  if  we  could  make  everybody  in  the  U.S.  memorize 
that,  and  follow  its  precepts,  then  probably  we  would  not  need  so 
many  new  laws. 

Mr.  SoRENSEN.  I  agree  with  that,  Mr.  Chairman. 
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Senator  Ervix.  I  deduce  from  your  statement  that  you  think  that 
our  troubles  come  largely  from  the  fact  that  we  have  in  the  Depart- 
ment of  Justice  and  the  office  of  Attornej^  General,  the  marrying  of 
two  incompatable  things.  As  practiced  during  recent  years,  we  have 
an  Attorney  General  who  is  the  chief  legal  adviser  to  the  Government 
and  the  top  legal  officer  of  the  United  States,  who  also  is  the  political 
adviser  to  the  President. 

]\Ir.  SoRENSEN.  I  do  not  object  to  Attorneys  General  coming  from 
a  political  background.  Some  of  our  most  distinguished  have.  But  I 
do  not  believe  he  should  continue  as  the  chief  political  adviser  of 
the  President  if  he  is  to  be  the  Attorney  General. 

Senator  Ervin.  So  in  the  last  analysis,  in  your  judgment,  the  thing 
comes  down  to  the  man. 

Mr.  SoRENSEN.  Exactly. 

Senator  Ervin.  You  point  out  very  correctly  that  we  can  have  all 
kinds  of  laws,  but  if  we  don't  have  the  right  man  in  the  right  place 
the  laws  will  not  work  very  well. 

You  do  advocate  the  appointment  or  establishment  of  an  officer 
who  would  be  charged  with  the  duty  of  enforcing  criminal  statutes 
against  people  in  high  places  both  in  the  executive  branch  of  the 
Government  and  in  legislative  and  judicial  branches  also. 

Mr.  SoRENSEN.  Yes.  Yes,  I  do  because  he  is  not  a  policymaker  as 
the  Attorney  General  is.  There  is  no  harm — indeed,  there  is  benefit — 
in  establishing  that  office  as  an  independent  and  separate  office. 

Senator  Ervin.  I  also  take  it  or  infer  that  it  is  your  judgment  that 
the  main  features  of  this  bill  would  be  like  taking  an  atom  bomb 
to  get  rid  of  a  few  mice. 

Mr.  Sorensen.  No,  I  would  not  say  that,  Mr.  Chairman,  because 
to  be  frank  with  you,  I  don't  think  the  bill  is  an  atom  bomb.  I  think 
that  to  say  that  you  are  going  to  take  the  Attorney  General  out  of 
the  Cabinet  accomplishes  nothing.  In  fact,  to  have  the  bill  call  the 
Department  of  Justice  independent  accomplishes  very  little. 

Senator  Ervin.  You  have  made  some  very  helpful  suggestions  and 
have  prepared  a  very  brilliant  statement  and  I  thank  you  very  much 
for  it. 

Senator  Mathias? 

Senator  Matiiias.  Mr.  Chairman,  very  briefly,  I  was  pleased  by 
the  reference,  in  Mr.  Sorensen's  statement,  to  Attorney  General 
William  Wirt,  who  was  a  great  Maryland  lawyer  who  contributed 
much  to  tlie  Nation,  and  I  was  pleased  to  see  that  he  surfaced  in  a 
favorable  light  at  this  point. 

As  a  matter  of  fact,  I  was  trying  to  do  some  research  on  him 
just  the  other  day,  and  would  be  pleased  if  you  have  any  background 
notes  on  Wirt's  career,  or  could  guide  me  in  any  that  I  might  have 
missed. 

But  on  a  more  substantive  level,  I  am  a  little  concerned  with  the 
concept  of  the  appointment  of  the  office  of  Special  Prosecutor  with  a 
sort  of  inquisitorial  role.  It  seems  to  me  this  could  have  some  back- 
lash of  a  serious  nature,  that  this  office  could,  over  a  period  of  time, 
acquire  a  connotation  which  could  be  as  serious  as  the  problems  it  is 
meant  to  cure,  and  the  Inquisitor  or  the  Special  Prosecutor  could  get 
a  disproportionate  kind  of  influence. 
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Do  you  fear  that  kind  of  consequence? 

Mr.  SoRENSEN,  No  doubt  Senator  Cranston  is  prudent  to  suggest 
that  a  commission  be  established  to  devise  the  best  means  of  estab- 
lishing such  an  office.  But,  I  liave  no  doubt  some  of  the  same  fears 
were  expressed  about  the  establishment  of  the  office  of  Comptroller 
General.  He  was  given  a  15-year  term,  virtually  totally  independent 
from  the  executive  branch.  And  yet  that  has  turned  out  to  be  a 
very  responsible  and  helpful  office.  I  realize  that  it  is  not  the  same 
level  of  power. 

Senator  Mathias.  No,  the  Comptroller  General  is  an  advisory 
kind  of  office,  whereas  I  understand  that  the  office  that  you  are 
proposing  is  a  prosecutorial  office,  which  would  be  very  different  in 
terms  of  the  awe  with  which  it  would  be  held  by  everybody  within 
the  Government. 

Mr.  SoRENSEN.  Perhaps  a  little  awe  would  be  a  good  thing. 

Senator  Mathias.  Well,  a  little  awe  might  be  like  a  little  knowl- 
edge. It  might  be  a  dangerous  thing,  too,  because  it  would  enhance 
the  position  of  that  man  far  beyond  the  role  which  we  today  are 
considering. 

I  think  you  are  right.  It  requires  study. 

Mr.  SoRENSEN.  Bear  in  mind.  Senator  Mathias,  that  this  is  a 
man  who  is  going  to  be  appointed  originally  by  a  President  and 
confinned  originally  by  the  Senate.  I  would  Ihink  that  they  would 
take  great  care  not  to  have  an  empire  builder  in  that  post. 

Second,  he  is  only  a  prosecutor,  not  a  judge  and  jury  and  any 
cases  that  he  would  bring  would  still  have  to  go  through  our  normal 
procedures. 

Senator  Mathias.  Of  course.  Prosecution  in  itself  is  a  very  heaA-y 
burden  to  bear. 

Mr.  SoRENSEX.  Yes. 

Senator  Mathias.  Without  prolonging  this,  I  do  think  you  have 
raised  an  interesting  question.  I  think  that  further  study  is  required 
to  try  to  relate  the  official  responsibilities  of  the  U.S.  Attorneys 
around  the  country  to  this  problem. 

I  think  that  perhaps  a  clearer  understanding  of  what  the  U.S. 
Attorneys  are  supposed  to  do  and  their  relationship  to  the  Depart- 
ment of  Justice  and  to  the  Attorney  General  and  the  line  of  command 
from  the  President  through  the  Attorney  General  to  the  U.S.  Attor- 
neys is  all  very  closely  related  to  this  problem,  and  so  is  a  very 
appropriate  field  of  study  before  us. 

Mr.  SoRENSEN.  Vei-y  much  so.  I  think  that  you  will  find  a  good 
many  judges  and  lawyers  who  deplore  the  constant  turnover  in  the 
U.S.  Attorney's  office  as  the  result  of  political  patronage  and  the 
inadequacy  of  law  enforcement  or  the  ineffectiveness  of  law  en- 
forcement that  often  results  from  that. 

Senator  Mathias.  Some  people  would  like  it  to  turn  over  more 
often,  too. 

Mr.  SoRENSEx.  No  doubt. 

Senator  Mathias.  Thank  you,  Mr.  Chairman. 

Mr.  Edmistex.  Mr.  Sorensen,  you  have  stated  that  the  Attorney 
General  should  pledge  not  to  continue  as  chief  political  adviser  to 
the  President. 
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Don't  yoa  think  there  ought  to  be  some  kind  of  waiting  period 
for  a  Cabinet  member  who,  say,  resigns  and  then  goes  to  head  up 
the  national  campaign  for  a  presidential  candidate?  He  takes  along 
with  him,  does  he  not,  the  trappings  of  power  of  that  Cabinet  office  ? 

Mr.  SoRENSEN.  That  would  undoubtedly  be  a  prudent  idea.  I 
am  more  concerned  with  what  they  carry  with  them  w^ien  they  go 
in  the  executive  branch  than  what  they  carry  with  them  when  they 
leave. 

Professor  Miller.  Would  you  describe  for  us,  Mr.  Sorensen, 
briefly,  the  relationship  to  the  Department  of  Justice  of  your  job 
as  Special  Counsel  to  the  President? 

Mr.  Sorensen.  I  would  like  to  begin,  unless  the  chairman  rules 
it  out  of  order,  by  telling  a  true  story. 

Senator  Ervin.  I  never  rule  the  truth  out  of  order.  [General 
laughter.] 

Mr.  Sorensen.  There  was  no  post  of  Special  Counsel  to  the 
President  prior  to  the  second  term  of  Franklin  Roosevelt.  Sam 
Rosenman  had  been  Franklin  Roosevelt's  Counsel  in  New  York 
when  Franklin  Roosevelt  was  Governor.  He  had  then  gone  on  the 
bench  and  commuted  between  New  York  and  Washington;  it  got  to 
be  difficult  for  both  of  them,  and  Roosevelt  asked  him  to  come  down 
and  join  the  Wbite  House  staff.  They  then  began  to  discuss  what 
the  title  should  be  and  finally  thought  the  best  title  would  be  the 
old  title  they  had  used  up  in  New  York,  and  Rosenman  would  be 
called  Counsel  to  the  President. 

About  a  week  later,  Rosenman  told  me,  Roosevelt  called  him  on 
the  telephone  and  said,  we  have  run  into  a  snag.  Attorney  General 
Biddle  insists  he  is  Counsel  to  the  President  and  therefore,  we  can- 
not appoint  such  an  office.  However,  he  said,  I  have  decided  to 
compromise  in  two  ways.  First,  we  will  call  you  Special  Counsel 
to  the  President,  and  second,  we  will  announce  it  when  Attorney 
General  Biddle  is  out  of  the  country  next  week.  [General  laughter.] 
The  Counsel  to  the  President  or  the  Special  Counsel  to  the  Presi- 
dent has  had  a  wide  variety  of  duties  depending  upon  the  incumbent 
in  the  Oval  Office.  Certainly  the  duties  taken  on  by  Mr.  Dean  and 
Mr.  Colson  were  wholly  unlike  anything  taken  on  by  any  of  their 
predecessors. 

My  own  position  as  the  Special  Counsel  to  President  Kennedy 
involved  me  as  a  policy  adviser  to  the  President  with  respect  to 
legislation,  with  respect  to  his  programs  and  messages,  with  re- 
spect to  Executive  orders,  and  with  respect  to  those  few  formally 
legal  problem,  which  come  to  the  White  House,  such  as  appeals 
from  international  route  cases  from  the  CAB,^  the  divided  decisions 
of  the  Tariff  Commission,  and  a  very  few  others.  It's  largely  a  legis- 
lative and  policy  function  which  does  not  overlap  in  any  way  with 
the  Department  of  Justice. 

I  think  the  two  ought  to  be  kept  separate  and  the  White  House 
should  not  involve  itself  with  the  law  enforcement  functions  of 
the  Department  of  Justice  in  the  slightest. 

Professor  Miller.  Is  it  accurate  then  to  say  that  you  did  not  in- 
volve yourself  in  the  Department  of  Justice? 

^  civil  Aeronautics  Board. 
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Mr.  SoRENSEx.  That  is  correct. 

Professor  Miller.  You  did  not,  for  example,  on  Executive  orders 
or  anything  like  that,  get  in  touch  with  them  or  they  get  in  touch 
with  you? 

Mr.  SoREXSEiSr.  Infrequently  we  would  work  together  on  a  legal 
opinion  or  the  draft  of  an  Executive  order,  particularly  if  it  per- 
tained to  civil  rights. 

Professor  Miller.  Who  had  the  final  say,  Mr.  Sorensen?  Who 
had  the  final  power  as  between  the  lawyers,  you  or  the  Assistant 
Attorney  General  ? 

Mr.  Sorensen.  The  President  of  the  United  States. 

Professor  Miller.  Between  the  lawyers.  Of  course  the  President 
has  the  final  power. 

Mr.  Sorensen.  We  did  not  work  as  to  who  had  the  final  say. 
It  was  a  matter  of  collaboration.  If  there  was  a  disagreement,  it 
would  be  decided  by  the  President. 

Professor  Miller.  So  the  Department  of  Justice  then,  I  infer, 
did  take  an  independent  position  at  times  from  you? 

INIr.   Sorensen.  Certainly 

Professor  Miller.  They  did? 

[Mr.  Sorensen  nods  in  the  affirmative.] 

Professor  Miller.  I  have  one  or  two  other  brief  questions. 

Would  you  place  all  of  the  U.S.  attorneys  under  the  Hatch  Act? 
In  your  testimony  you  mentioned  they  should  be  out  of  politics. 

]Mr.  Sorensen.  I  have  complaints  about  the  present  scope  of  the 
Hatch  Act.  I  would  exclude  from  political  activity  generally  all 
personnel  of  the  Department  of  Justice,  including  the  U.S.  attorneys, 
yes. 

Professor  Miller.  I  have  one  further  question.  As  I  understand 
your  testimony,  you  are  disturbed  by  recent  revelations  but  not  by 
less  recent  revelations,  is  that  correct  ? 

Mr.  Sorensen.  No. 

Professor  Miller.  Do  you  have  any  other  examples  other  than 
prior  to  January  1969,  to  be  disturbed  about? 

Mr.  Sorensen.  Oh,  yes.  There  were  revelations  in  the  Justice 
Department  at  the  time  of  President  Truman,  at  the  time  of  Presi- 
dent Harding,  and  undoubtedly  others. 

Professor  Miller.  Is  it  fair  then  to  say  tliat  your  testimony  is : 
Appoint  good  people  and  tell  them  to  be  good ? 

Mr.  Sorensen.  No. 

Professor  Miller.  Then  what  checks  are  there  on  the  power  of 
the  Attorney  General  or  anyone?  It  seems  to  me  what  you  are  sug- 
gesting, Mr.  Sorensen,  is  what  the  New  York  Times  called  yesterday 
"Super-Presidency."  ^ 

Mr.  Sorensen.  I  have  tried  to  suggest  at  the  close  of  my  state- 
ment, Professor  ISIiller,  what  I  think  are  steps  that  would  help 
improve  the  situation  in  terms  of  the  Attorney  General's  independ- 
ence and  in  terms  of  the  Attorney  General's  freedom  from  political 
interference.  But  I  am  inclined  to  feel  that  in  large  measure  it  is 
going  to  depend  upon  the  caliber  of  the  individual  and  the  care  with 
which  the  U.S.  Senate  confirms  that  individual. 


1  The  editorial  referred  to  appears  at  p.  525. 
33-875—74 3 
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Professor  Miller.  Well,  I  would  take  it  then  that  you  do  think — 
and  this  is  my  final  question,  Senator — that  the  Attorney  General 
cannot  be  separate  from  the  operation  of  the  White  House.  Even 
though  you  quote  Mr.  Bates,  nonetheless  you  also  quote  Andrew 
Jackson,  I  believe;  and  I  take  it  that  the  Attorney  General,  in  your 
view,  should  follow  orders  from  the  President? 

Mr.  SoREXSEN.  No,  I  certainly  have  not  said  that.  As  I  have  tried 
to  indicate,  the  Attorney  General  is  an  officer  of  the  court.  He  has 
professional  obligations.  I  have  been  a  member  of  the  bar  for  some 
years.  I  do  not  follow  all  orders  given  to  me  by  my  clients.  I  have 
some  regard  for  my  professional  obligations.  I  think  most  Attorneys 
General  will  also. 

But  the  Attorney  General  is  also  a  policy  maker  and  policy 
spokesman  for  the  executive  branch  and  wlien  he  acts  and  sj^eaks 
on  matters  of  national  policy,  I  do  believe  he  should  reflect  Presi- 
dential policy. 

Professor  Miller.  One  final  question:  Can  you  give  us  any  ex- 
amples of  any  time  in  your  experience  when  the  Attorney  General's 
office  did  tell  the  President  that  he  could  not  do  something? 

Mr.  SoRENSEN.  Those,  unfortunately,  rarely  come  to  public  notice. 

Professor  Miller.  Can  you  give  us  one?  Can  you  make  it  public 
knowledge  ? 

Mr.  SoRENSEN.  The  point  is  that  I  am  not  aware  of  tliem  nivsolf. 

Professor  Miller.  So  the  Attorney  General  is  subject  to  the  Presi- 
dent's orders. 

Mr.  SoRENSEN.  No. 

Professor  Miller.  No  further  questions. 

Senator  Ervin.  With  reference  to  the  misgivings  of  Senator 
Mathias  about  the  abuse  of  power,  I  just  want  to  make  this  sug- 
gestion :  that  whenever  you  grant  power,  grant  liberty,  you  neces- 
sarily grant  them  under  the  unhappy  condition  that  either  of  them 
may  be  abused. 

Mr.  SoRENSEN.  That  is  correct. 

Senator  Ervix.  And  the  only  thing  you  can  do  with  respect  to 
power  is  try  to  define  the  limits  to  that  power  as  carefully  as  pos- 
sible. That's  about  the  only  protection  that  you  have  outside  of  the 
characters  of  the  individuals  who  exercise  the  power.  Is  that  not 
true? 

]Mr.  SoRENSEX.  I  think  that  is  exactly  right. 

Senator  Ervix.  Thank  you  very  much  for  a  most  illuminating 
statement. 

Mr.  SoREXSEX.  Thank  you,  Mr.  Chairman. 

Senator  Ervix.  Senator  Hartke,  you  will  be  our  next  witness.  You 
were  not  in  at  the  time,  so  we  substituted  Mr.  Sorensen. 

Let  the  record  show  that  while  the  bill,  S.  2615,  introduced  by 
Senator  Plartke  is  pending  before  the  Committee  on  Government 
Operations,  that  this  committee  is  going  to  study  that  bill  along 
with  the  evidence  because  the  concept  embodied  in  the  bill  is  very 
germane  to  what  we  have  considered  in  these  other  bills. 

Also,  I  will  tell  3'ou  that  we  will  also  give  you  a  hearing  on  that 
bill  and  the  other  bill  that  you  mentioned  the  other  day  in  the 
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Government  Operations  Committee  as  soon  as  possible,  and  I  wonld 
like  to  put  a  copy  of  Senator's  Hartke's  bill,  S.  20 15,  as  originally 
introduced,  in  the  record  at  this  point.^ 

STATEMENT  OF  HON.  VANCE  HARTKE,  A  U.S.  SENATOE  FEOM  THE 

STATE  OF  INDIANA 

Senator  Hartke,  Mr.  Chaii-man,  it  is  a  great  honor  for  me  to 
appear  here,  and  1  might  add,  the  chairman  is  correct.  A  legal  comisel 
for  the  Congress  is  not  in  contradiction  to  the  chairman's  bill.  It  is 
supplementary  and  ancillary  to  it. 

The  Subcommittee  on  Separation  of  Powers  has  before  it  the 
broad  question  of  legal  representation  within  the  three  coequal 
lu-anches  of  our  Federal  Government.  The  magnanimity  of  that 
inquirj?^  seems  overwhelming,  but  it  is  very  necessary  in  light  of 
recent  events. 

Our  history  tells  us  that  it  is  the  role  of  Congress  to  make  the 
laws,  and  it  is  the  role  of  the  executive  branch  to  execute  those  laws. 
On  many  occasions,  the  execution  of  the  laws  may  take  on  avenues 
not  envisioned  by  Congress  wlien  the  laws  are  enacted.  This  is  be- 
cause the  English  language  does  not  afford  legislators  to  write  laws 
which  require  no  administrative  interpretation.  There  is  built  into 
almost  every  law  a  degree  of  flexibility  which  is  intended  for  the 
betterment  of  society;  occasionally,  however,  it  works  to  the  detri- 
ment of  the  individual. 

Our  Constitution  represents  the  work  of  the  people  who  were 
suspicious  of  the  powers  of  government;  they  wanted  to  see  rights 
of  the  individual  fully  protected.  To  guard  against  the  overzealous 
administrator  who  makes  use  of  arbitrary  discretion  in  the  enforce- 
ment of  a  law,  the  Founding  Fathers  established  a  system  of  judicial 
tribunals.  Plistory  has  taught  us  that  this  court  system  has  worked 
quite  well. 

From  time  to  time,  our  Federal  system  has  had  to  meet  severe 
tests.  It  is  being  tested  again  today  by  those  administrators  who 
have  allowed  partisan  political  considerations  to  invade  their  re- 
sponsibility to  fairly  execute  the  laws.  Our  people  are  entitled  to  the 
knowledge  that  such  partisan  considerations  and  favoritism  will  not 
be  tolerated  in  the  agencies  and  departments  of  the  Federal  Gov- 
ernment. In  tlie  oft-quoted  words  of  Abraham  Lincoln,  this  is  a 
"government  of  the  people,  by  the  people,  and  for  the  people,"  and 
we  must  assure  that  it  remains  as  such. 

While  this  inquiry  focuses  on  tlie  need  for  the  executive  branch 
to  have  a  legal  agency  wliich  will  be  free  from  petty  partisan  pres- 
sures— it  is  also  imperative  that  your  subcommittee  consider  the 
need  for  Congress  to  have  its  own  legal  arm.  I  first  introduced  a 
bill  to  establish  a  legal  counsel  in  the  Congress  in  1967.  The  bill 
that  I  introduced  in  the  93d  Congress,  S.  2615,  wovild  accomplish 
essentially  the  same  objectives  of  my  earlier  bill. 

The  Founding  Fathers  of  our  Nation  provided  for  the  distribution 
of  powers  among  three  separate  but  equal  branches  of  government. 

1  See  p.  271. 
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By  tlie  separation  of  po^Yers,  and  with  a  nnmber  of  checks  and 
balances,  the  framers  of  the  Constitution  sought  to  avoid  the  ex- 
cessive concentration  of  power  within  any  one  branch  of  our  Gov- 
ernment. The  system  has  withstood  the  test  of  time  by  allowing  for 
flexibility  and  change  in  a  world  w^ith  enormous  pressures.  To  meet 
the  changes,  major  shifts  of  power  from  the  States  to  the  Federal 
Government  and  from  the  Congress  to  the  Executive  have  taken 
place.  These  shifts  in  power  have  to  some  extent  been  necessary  to 
cope  with  the  movement  of  our  society  in  contemporary  civilization. 
The  courts  have  kept  in  step  with  the  times  by  challenging  the  en- 
croachment of  the  Federal  Government  upon  the  rights  and  liberties 
of  our  citizens. 

In  many  ways,  the  executive  branch  of  our  government  has  grown 
to  meet  the  demands  of  society.  However,  Congress  has  failed  to 
implement  machinery  within  its  structure  to  meet  the  demands  of  a 
modern  society.  Consequently,  the  doctrine  of  separation  of  powers 
and  the  doctrine  of  checks  and  balances  are  threatened  by  the  fact 
that  the  legislative  branch  has  not  developed  the  means  for  dealing 
with  the  vast  amount  of  power  in  the  executive  bureaucracy. 

As  the  volume  of  business,  size,  and  number  of  agencies  and 
departments  in  the  executive  branch  have  proliferated.  Congress 
has  been  forced  to  allow  the  executive  branch  to  develop  its  own 
rules,  regidations,  and  procedures,  while  at  the  same  time  relying 
more  and  more  upon  the  executive  branch  to  supply  it  with  the 
information  needed  to  legislate  on  complex  subjects.  As  the  size  of 
this  executive  leviathan  has  grown  to  powerful  proportions,  Congress 
has  done  little  to  see  that  it  remains  responsive  to  congressional  over- 
sight and  thus  to  the  people.  Today  the  legislative  powers  of  Con- 
gress are  in  fact  threatened  by  the  vastness  of  the  executive  complex. 

There  is  an  increasing  need  for  Congress  to  expand  its  watchful- 
ness, not  in  order  to  interfere  with  the  proper  functioning  of  the 
executive  branch,  but  to  insure  its  proper  functioning  by  timely 
action  to  prevent  abdication  of  its  powers  and  abuse  of  powers 
delegated  to  the  executive  agencies.  When  Congress  has  been  spe- 
cific in  its  delegation  of  power,  the  agencies  concerned  have  tended 
to  be  more  able  to  apply  themselves  to  the  tasks  at  hand.  By  the 
same  token,  agency  performance  should  be  improved  if  Congress  has 
a  means  to  indicate  when  the  departments  and  agencies  have  lost 
sight  of  the  direction  Congress  has  set  forth. 

The  conflicts  between  the  interests  of  Congress  and  those  of  the 
executive  branch  have  increased  with  the  proliferation  of  depart- 
ments and  agencies  designed  to  serve  special  constituencies.  These 
constituencies  represent  separate  interests,  which  makes  it  increas- 
ingly necessary  for  Congress  to  have  someone  who  can  speak  not  for 
the  constituencies  which  become  involved  in  the  daily  administering 
of  legislation,  but  for  the  Congress  and  the  people  who  sought  the 
legislation  in  the  first  place.  Congress  has  always  depended  upon  the 
courts  and  litigation  to  control  the  executive  branch,  and  upon  the 
Justice  Dej^artment,  which  is  simply  another  arm  of  the  Executive, 
to  represent  the  view  of  Congress  before  the  courts.  However,  in 
view  of  the  vast  changes  which  have  taken  place  in  recent  years, 
the  time  has  now  come  to  equip  Congress  with  the  tools  needed  to 
challenge  the  growing  supremacy  of  the  Executive  in  this  area. 
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There  liave  been  cases  in  whicli  there  has  been  a  sufficient  con- 
flict of  interest  between  Congress  and  the  Executive,  or  sufficient 
special  interest  by  Congress,  to  make  it  desirable  for  special  counsel 
for  the  Congress  to  be  appointed  to  appear  before  the  courts  as 
amicus  curiae.  It  is  the  duty  of  Congress  to  enact  legislation,  and 
tliere  is  certainly  enough  work  in  this  area  to  keep  it  busy,  but 
Congress  needs  assistance  in  seeing  that  the  legislation  once  passed 
actually  becomes  the  law  and  remanis  the  law.  This  is  not  to  suggest 
that  the  enforcement  of  laws  or  the  interpretation  of  laws  is  the 
proper  domain  of  Congress,  nor  that  the  courts  have  an  obligation 
to  read  statutes  the  way  Congress  reads  a  statute.  Indeed,  Congress 
does  not  always  have  one  clear  intention,  nor  has  its  intention  al- 
ways been  expressed  clearly  in  the  law  it  enacts.  However,  in  an  age 
where  Executi\e  power  has  become  so  extensive,  the  courts  should 
be  eager  to  seek  the  viewpoint  of  Congress  on  its  laws  in  order  to 
offset  the  growing  power  of  the  Executive,  and  it  should  be  the 
practice  for  Congress  to  present  its  view  before  the  courts  if  it  so 
chooses. 

The  Justice  Department  represents  the  "United  States  of  America" 
when  it  is  a  party  to  an  action  before  the  courts.  While  this  Sub- 
committee is  now  considering  whether  that  relationship  should 
continue  unabated,  I  believe  an  alternative  relationship  between  the 
Department  of  Justice,  and  the  Congress,  officials  of  the  Congress 
and  tlie  interests  of  the  Congress,  must  be  implemented  if  a  viable 
functioning  relationship  is  to  prevail. 

The  courts,  like  the  framers  of  the  Constitution,  have  always  been 
concerned  about  the  absolute  powder  of  the  man  who  not  only  en- 
forces the  law  but  also  makes  the  law  he  will  enforce.  Thus,  since 
the  Justice  Department,  acting  as  a  party  to  a  case,  often  presents 
the  view  of  the  executive  branch  that  has  made  the  regulations 
involved  in  the  outcome  of  the  case,  it  would  seem  to  be  only  appro- 
priate for  the  courts  to  consult  Congress  which  made  the  law  as  to 
whether  those  regulations  were  an  appropriate  exercise  of  its  dele- 
gation of  authority.  A  counsel  for  the  Congress  would  not  be  in 
the  business  of  enforcing  the  law,  but  rather  he  would  provide  an 
authoritative  interpretation  of  the  laws  on  behalf  of  the  institution 
of  Congress  ratlier  than  for  the  courts  to  rely  solely  upon  the  Justice 
Department  or  another  party  to  the  case.  The  court  in  the  final 
analysis  is  to  make  the  decision  in  the  case  as  to  which  view  of  the 
law  will  l>e  held  valid,  but  it  will  be  after  listening  to  arguments, 
not  only  by  the  executive  branch,  but  by  the  Congress  as  well. 

Tlius,  in  some  cases,  a  remedy  to  the  abuse  of  Executive  powers 
may  be  found  by  the  presentation  of  congressional  intent  to  the 
court.  However,  there  often  is  no  real  remedy  to  be  obtained  from 
a  court.  In  these  cases  w^hich  involve  resolutions  on  foreign  affairs 
or  cases  which  are  still  at  an  earlier  stage  of  Executive  rulemaking, 
if  Members  and  committees  of  Congress  could  obtain  the  legal  opin- 
ion of  its  counsel  upon  matters  in  dispute,  some  restraining  influence 
might  be  exerted  upon  the  executive  branch. 

Congress  needs  a  voice  after  legislation  has  been  passed.  This 
voice  is  that  of  a  lawyer  who  will  go  before  the  courts  and  represent 
the  Congress  just  as  a  private  lawyer  does,  but  he  will  not,  except  in 


30 

exceptional  cases  such  as  contempt  of  Congress,  actually  intervene  or 
initiate  a  case.  Like  a  private  lawyer,  he  will  have  functions  as  an 
acbiser  to  Congress  and  in  the  presentation  of  legal  opinion  to  com- 
mittees or  Members  of  Congress  he  will  indicate  whether  the  laws 
which  Congress  has  adopted  are  being  respected  by  the  executive 
branch  of  the  Government. 

Further  responsibilities  of  the  Counsel  General  to  Congress  seem 
equally  necessary  in  light  of  the  history  of  the  relationship  among 
the  three  branches  of  the  Government.  Often  Members  of  Congress 
are  caught  up  witli  the  constitutionality  of  their  proposals,  actions, 
and  conduct  in  relation  to  the  other  branches  of  the  Government 
and  the  Constitution.  Section  3(a)(1)  of  my  bill  would  allow  for 
the  Counsel  General  to  render  legal  opinions  upon  questions  arising 
under  the  Constitution  and  laws  of  the  United  States  to  committees, 
IMembers,  officials,  and  offices  within  the  structure  of  the  Congress. 
While  the  Department  of  Justice  performs  this  function  for  the 
executive  brancli  of  the  Government,  the  Congress  must  rely  upon 
overworked  staifs  or  the  executive  })ranch,  or  special  authority  to 
select  the  special  committees  to  determine  its  legal  place  in  our 
Government. 

Tlie  Congress  has  an  occasional  necessity  to  appear  in  the  courts 
of  tlie  Ignited  States  either  as  a  petitioner  or  respondent  on  matters 
requesting  tlie  supply  of  information,  subpena  powers,  or  other 
matters  within  its  constitutional  mandate  and  the  law.  On  occasion, 
a  conflict  arises  between  Congress  and  the  Executive  which  only  the 
courts  may  interpret  and  decide.  On  those  occasions  the  Congress 
must  employ  lawyers  to  represent  its  interests  in  the  courts.  Under 
my  bill,  the  Congress  would  have  its  own  Counsel  General  to  per- 
form these  tasks. 

In  an  age  where  the  volume  of  business  has  become  so  great 
that  Congress  cannot  maintain  a  watchful  eye  over  all  the  executive 
agencies,  the  idea  that  the  Attorney  General  can  present  the  view 
of  congressional  intent  is  in  effect  to  allow  the  administrative 
agencies  of  the  Government  to  have  more  and  more  opportunity  to 
promulgate  law  at  variance  with  the  will  of  Congress.  Much  of  the 
history  of  administrative  law  centers  around  the  question  of  the 
delegation  of  authority  of  a  growing  and  complex  society.  This 
delegation  of  authority  has  often  been  necessary.  However,  the 
courts  in  their  development  of  administrative  law  have  laid  down 
limitations  on  the  powers  of  the  legislative  agencies  to  make  their 
own  law.  The  delegation  doctrine  may  at  times  seem  rather  broad, 
but  the  idea  remains  that  Congress  must  not  abdicate  its  power 
■wholesale  to  the  executive  branch.  The  congressional  Counsel  Gen- 
eral might  be  considered  as  an  additional  check  against  the  Executive 
power  in  sup])ort  of  that  doctrine. 

The  precedent  for  such  an  officer  in  the  legislative  branch  comes 
in  part  from  the  existence  of  the  General  Accounting  Office  under 
the  Comptroller  General  which  functions  as  an  agency  of  Congress. 

I  miglit  say  incidentally,  Mr.  Chairman,  that  if  the  General  Ac- 
counting Office  in  its  original  conception  before  the  Congress  in 
1020  had  utilized  its  powers  as  it  was  envisioned,  we  would  not 
have  the  situation  we  are  faced  with  today  trying  to  adopt  con- 
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gressional  budget  reform.  That  was  the  sole  intention  of  the  General 
Accounting  Office  at  the  time  of  its  establishment.  Instead  of  the 
legisL^tive  branch  of  tlie  Government  assuming  its  authority,  the 
executive  branch  has  taken  it  over  with  tlie  Office  of  Management 
and  Budget. 

Tlio  General  Accounting  Office  makes  independent  exnminntions 
of  the  way  that  Government  agencies  fulfill  their  financial  responsi- 
bilities. Tiie  Comptroller  General  has  access,  with  limited  exceptions, 
to  the  papers  of  all  departments.  He  also  determines  accounting  pro- 
cedures, settles  accounts  for  disbursing  and  collecting  officers,  and 
renders  decisions  on  the  legality  of  the  espediture  of  public  funds. 
In  many  respects  the  congressional  Counsel  General  would  be  far 
more  limited  than  the  Comptroller  General  in  that  he  will  have  no 
access  to  papers  nor  will  he  have  any  decisionmaking  powers  af- 
fecting the  other  branches  of  the  Government. 

There  are  certain  built-in  checks  on  the  Counsel  General.  First, 
he  must  have  the  authority  of  either  the  House  or  Senate  Judiciary 
Committees  to  enter  a  court  as  an  amicus.  Second,  his  position  as  an 
amicus  is  limited  to  presenting  the  viewpoint  of  Congress  on  the 
constitutionality  of  its  laws  and  to  representing  Congress  in  assisting 
the  courts  to  ascertain  the  meaning  of  its  legislation.  To  the  extent 
that  his  vieAvs  on  the  meaning  of  legislation  are  solidly  based,  he  will 
be  respected  by  the  courts.  However,  to  the  extent  that  he  would 
come  under  control  of  some  political  faction,  he  would  tend  to  be 
disregarded  by  the  courts. 

There  will  be  a  great  deal  of  restraint  acting  on  any  man  who 
dares  to  present  the  legislative  intent  of  Congress  and  act  as  the 
lawyer  representing  Congress.  Like  a  private  lawyer,  he  must 
represent  his  own  client,  and  also  be  persuasive  to  the  court.  It  is 
indeed  the  quality  of  the  counsel  which  would  determine  his  success. 
P\irthermore,  there  is  essentially  nothing  new  in  his  function  since 
the  Congress  already  has  someone  interpreting  its  intent  in  the 
form  of  the  Attorney  General.  However,  no  matter  how  fine  a  lawyer 
he  may  be,  the  Attorney  General  is  still  a  part  of  the  executive 
branch  which  the  Congress  is  seeking  to  control  and  cannot  escape 
representing  the  interests  of  the  executive  branch. 

The  Counsel  of  Congress  should  be  the  finest  legal  counsel  Con- 
gress can  obtain.  Although  this  ])roposal  limits  his  term  of  office  to  4 
years,  it  is  probable  that  he  would  remain  in  office  even  as  the  com- 
position of  Congress  changes.  That  is  not  only  because  his  appoint- 
ment is  to  be  made  without  regard  to  political  affiliation,  but  also 
because  Congress  would  hesitate  to  remove  a  man  who  conscientiously 
attempted  to  ascertain  the  meaning  of  legislation  and  represent  the 
interest  of  Congress  as  an  institution.  Congress  would  hesitate  to 
politically  devalue  an  office  which  would  be  so  valuable  to  it. 

It  is  not,  however,  inconceivable  that  Congress  may  decide  that 
this  Counsel  has  failed  to  maintain  the  high  standards  which  it 
hoped.  In  such  case  it  would  be  in  the  congressional  interest  to  name 
a  new  Congressional  Counsel  General,  and  thus  the  power  of  the 
Counsel  General  would  be  directly  proportional  to  his  loyalty  to 
ascertain  as  accurately  as  possible  the  meaning  and  intent  of  the 
legislation. 
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The  congressional  Counsel  General,  under  my  bill,  would  perform 
f mictions  at  several  stages  of  the  legal  process  subject  to  "such  rules 
as  the  Committees  on  the  Judiciary  of  the  Senate  and  House  of 
Representatives  may  prescribe  jointly  from  time  to  time." 

First  of  all,  the  congressional  Counsel  General  would  "perform 
such  duties  with  respect  to  legislative  review  of  executive  actions 
as  shall  be  prescribed  by  such  rules."  Congress  often  fails  to  take 
into  account  all  the  factors  which  later  arise  in  the  administration  of 
legislation.  In  order  to  encourage  the  administrative  agencies  and 
departments  to  respect  congressional  legislation,  Congress  must  do  a 
far  better  job  of  legislative  oversight.  Thus,  the  Counsel  of  Congress 
could  assist  Congress  in  the  initiation  of  new  and  corrective  legis- 
lation. By  reviewing  the  action  of  courts  and  administrative  agen- 
cies, he  will  uncover  areas  of  policy  where  there  is  no  existing 
legislation,  where  the  existing  legislation  is  unclear,  or  where  legis- 
lation is  in  effect  being  made  by  the  Executive.  Each  year,  the 
Counsel  would  present  to  Congress  an  agenda  of  law  revisions  with 
recommendations  and  alternatives  to  be  considered.  This  would 
greatly  help  Congress  perform  its  oversight  and  legislative  review 
functions.  Emphasis  upon  this  particular  role  of  the  Counsel  Gen- 
eral may  very  well  reduce  the  role  he  will  have  to  play  in  subsequent 
court   proceedings. 

Second,  the  Counsel  of  Congress  would  "render  to  committees 
and  Members  of  Congress  advice  with  respect  to  the  purpose  and 
effect  of  provisions  contained  in  acts  of  the  Congress  or  to  be  in- 
serted in  proposed  legislative  measures."  Thus,  the  Counsel  would 
provide  upon  request  confidential  advisories  on  the  effects  and 
constitutionality  of  the  proposed  legislation  during  the  legislative 
process  so  that  legislation  will  have  more  likelihood  of  having 
effect  and  being  enforced. 

Third,  the  Counsel  of  Congress  would  "render  to  committees, 
Members,  and  disbursing  officers  of  the  Congress,  and  to  the  Comp- 
troller General,  legal  opinions  upon  questions  arising  under  the 
Constitution  and  laws  of  the  United  States."  The  congressional 
Counsel  General,  through  the  rendering  of  legal  opinions  upon  the 
laws  of  Congress  to  committees  of  Congress,  will  provide  a  way  for 
ISfembers  and  committees  of  Congress  to  present  an  authoritative 
viewpoint  to  executive  departments  and  agencies  upon  the  validity, 
but  not  the  merit,  of  regulations  such  as  the  new  antidumping  regu- 
lations or  various  income  tax  regulations.  In  this  capacity,  the 
Counsel  will  speak  authoritatively  in  the  sense  of  being  the  Coun- 
sel representing  Congress.  However,  he  will  have  no  dictatorial 
powers  in  as  much  as  any  department  or  agency  will  still  be  able  to 
promulgate  any  rules  it  wishes  and  then  test  their  validity  in  court. 

In  this  capacity  the  Counsel  of  Congress  could  maintain,  with 
the  coordination  of  the  respective  committees  of  Congress,  the  his- 
tory, purpose,  and  intent  of  legislation  so  that  after  enactment  of 
legislation  there  will  be  a  complete  and  authoritative  legislative 
history.  The  legislative  history  would  become  part  of  the  material 
to  be  sent  to  the  President  with  a  bill  and  entered  into  the  Federal 
Register  or  a  similar  publication.  This  will  not  only  enable  the 
ExecutiA-e  to  perform  its  function  better  but  also  assist  future  Coun- 
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sels  of  Congress  in  performing  their  functions  of  rendering  legal 
opinions  and  representing  Congress  before  the  courts  on  tlie  meaning 
of  its  laws.  It  should  be  noted  that  the  proposal  does  not  seek  to 
integrate  tlie  legal  staffs  of  the  committees  or  legislative  counsel. 
This  is  deliberate  in  order  to  maintain  the  pluralism  of  views  within 
the  Congress  which  the  present  system  provides. 

Fourth,  the  Counsel  would  "appear  as  amicus  curiae,  upon  the 
request,  or  with  the  approval,  of  the  Committees  on  the  Judiciary 
of  the  Senate  or  House  of  Representatives,  in  any  action  pending  in 
any  court  of  the  United  States  in  which  there  is  placed  in  issue 
the  constitutional  validity  or  interpretation  of  any  act  of  the  Con- 
gress, or  the  validity  of  any  official  proceeding  of  or  actions  taken  by 
either  House  of  Congress  or  by  any  committee.  Member,  officer, 
office,  or  agency  of  the  Congress."  The  courts  will  still  have  the  right 
to  determine  wdio  may  appear  as  amicus  curiae,  but  this  section  wall 
make  it  possible  for  the  courts  to  accept  the  Congressional  Counsel 
General  in  the  capacity  of  lawyer  for  Congress. 

Fifth,  the  Comisel  would  "represent,  upon  the  request,  or  with 
the  approval  of  the  Committees  on  the  Judiciary  of  the  Senate  or 
House  of  Representatives,  either  House  of  Congress,  or  any  com- 
mittee. Member,  officer,  office,  or  agency  of  the  Congress,  in  any  legal 
action  pending  in  any  court  of  the  United  States  to  which  such 
House,  committee,  Member,  officer,  office,  or  agency  is  a  party  and  in 
which  there  is  placed  in  issue  the  validity  of  any  official  proceeding 
of  or  action  taken  by  such  House,  committee.  Member,  officer,  office, 
or  agency.''  The  Congressional  Counsel  General  would  be  authorized 
to  replace  the  Attorney  General  in  this  capacity.  The  reason  for  this 
stems  from  the  peculiar  interest  of  Congress  in  these  cases,  and  the 
right  of  Congress  to  prosecute  its  own  contempt  cases.  Although  this 
authority  has  been  in  the  past  delegated  to  the  Justice  Department, 
the  existence  of  a  full-time  congressional  counsel  would  make  it 
appropriate  that  he  be  responsible  for  a  case  within  the  traditional 
powers  of  Congress. 

The  purpose  of  these  provisions  is  to  restore  the  authority  of 
Congress  to  make  valid  law.  Individual  Congressmen  or  committees 
could  follow  the  course  of  a  bill  after  its  enactment,  but  Congress 
alreadv  has  its  hands  full  with  current  legislation.  Furthermore,  no 
one  Congressman  can  speak  with  much  authority,  nor  can  a  com- 
mittee coordinate  these  efforts  without  a  large  staff  working  in  this 
area  exclusively.  On  the  other  hand,  it  has  been  suggested  that  the 
Justice  Department  could  be  made  into  an  independent  agency,  but 
the  question  would  then  arise  as  to  how  to  control  it  and  make  it 
responsible  and  responsive  to  the  people.  The  Congressional  Counsel 
General  would  be  tied  directly  to  the  legislative  branch. 

In  summary,  the  proposal  to  create  a  Congressional  Counsel 
General  is  perhaps  a  novel  one,  but  one  which  is  necessitated  by 
the  growth  of  administrative  bureaucracy.  It  is  a  means  to  assist 
Congress  internally  by  assisting  it  in  performing  its  oversight 
function,  by  review  of  executive  and  judicial  acts,  as  well  as  by 
assisting  in  improving  its  legislation.  It  is  also  a  means  to  assist 
Congress  externally  by  keeping  the  administrative  departments  and 
agencies  responsive  to  Congress  from  which  their  authority  is  de- 
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rived.  In  both  his  internal  and  external  functions  the  Congressional 
Counsel  General  will  assist  in  making  Congress  a  more  effective 
branch  of  our  Government  and  thus  strengthen  the  principle  of 
separation  of  powers. 

Senator  Ervin.  I  take  it  that  in  your  view,  one  of  the  best  ways 
Congress  can  exercise  what  we  customarily  call  the  oversight  func- 
tion would  be  to  have  the  Counsel  of  Congress  present  the  views  of 
Congress. 

Senator  Hartke.  That  is  exactly  correct. 

Senator  Ervin.  You  also  make  a  point  that  on  many  occasions, 
Congress  has  a  definite  stake  in  the  interpretation  which  is  placed 
upon  constitutional  provisions.  I  think  you  will  find  an  illustration 
of  that  in  the  Gravel  case  where  the  Solicitor  General  took  a  position 
that  was  very  antagonistic  to  the  views  of  Congress. 

He  took  the  position  that  an  aide  to  a  Senator  or  a  Representative 
could  be  compelled  to  testify  in  the  courts  on  confidential  communi- 
cations he  had  witli  the  Senator  or  Representative  in  respect  to 
matters  that  were  covered  by  the  speech  and  debate  clause,  and  the 
Senate  passed  a  resolution  which  authorized  Senator  Saxbe  and  me 
to  appear  and  present  the  Senate's  views  to  the  Supreme  Court, 
which  permitted  us  to  engage  in  an  oral  argument,  and  I  think  we 
won  a  significant  victory  for  Congress  because  the  Court  held  tliat 
an  aide  of  a  Senator  or  Representative  has  the  same  protection  the 
Senator  or  Representative  has  under  the  speech  and  debate  clause  as 
long  as  he  was  acting  within  the  scope  of  the  legislative  function 
of  liis  employer. 

Then  you  speak  to  the  fact  that  there  are  conflicts  of  interests  at 
times.  An  illustration  of  that  came  before  another  committee  a  few 
years  ago  when  the  Comptroller  General  made  the  ruling  inter- 
preting the  Civil  Rights  Act  of  1964  proliibiting  the  use  of  plioto- 
graphs  in  fair  employment  practices,  and  the  Attorney  General  of 
the  United  States  ruled  directly  opposite  to  the  Comptroller  Gen- 
eral of  the  United  States. 

There  we  had  the  Comptroller  General  who,  under  the  existing 
law,  had  to  have  legal  representation  in  the  courts.  He  had  to  let 
the  Justice  Department — which  was  directly  opposed  to  his  views — 
appoint  his  attorneys,  which  were  the  only  ones  available  to  him. 

Senator  Hartke.  I  think  the  chairman  is  pointing  out  specific 
instances.  I  think  that  the  number  of  cases  in  the  court  are  small  in 
comparison  to  the  actual  conflict  that  really  exists. 

And  let  me  say  that  tliis  conflict  of  the  exercise  of  power  is  one 
which  recognizes  the  fallibility  of  mankind.  Our  Government  cer- 
tainly ouglit  to  be  entitled  to  have  its  own  viewpoint  represented 
from  the  congressional  side  as  well  as  from  the  Attorney  General's 
side. 

If  you  will  remember,  in  the  famous  Teapot  Dome  case,  they  had 
to  have  a  section  of  the  Attorney  General's  office  set  up  by  itself, 
because  it  found  itself  in  an  almost  apparent  conflict  of  interest. 
And  I  only  refer  to  that  l^ecause  it  seems  to  represent  somewhat  of 
a  repeat  of  the  present-day  situation. 

Senator  Ervin.  Your  bill,  as  I  understand  it,  contains  the  pro- 
vision that  before  the  Counsel  of  Congress  can  actually  intervene 
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and  ask  permission  to  intervene  in  a  lawsuit  in  wliicli  Congress  may 
have  a  potential  interest  as  amicus  curiae,  he  has  to  get  the  consent 
of  the  Congress? 

Senator  Hartke.  Yes,  witli  the  consent  of  tlie  Judiciary  Com- 
mittees. The  Judiciary  Committee  of  either  House  would  control 
that  situation  under  rules  and  regulations  that  they  would  prescribe. 

Senator  Ervix.  Prof.  Artluir  Miller,  wdio  is  a  consultant  to  tliis 
subcommittee,  has  been  discussing  with  me  this  question :  We  have  a 
tremendous  number  of  regu hit  ions  written  by  the  various  depart- 
ments and  agencies  which,  for  all  practical  purposes,  have  the  force 
of  law.  We  have  the  executi\'e  branch  almost  making  law  there,  you 
might  say,  contrary  to  the  hrst  clause  of  the  first  article  of  the  Con- 
stitution which  says  all  legislative  power  of  the  Federal  Government 
is  vested  in  the  Congress. 

Professor  Miller  suggested  this  question  :  Whether  or  not  it  would 
be  advisable  to  provide  that  before  a  regulation  issued  by  an  execu- 
tive or  department  agency  becomes  effective,  it  should  be  submitted 
to  the  OfMce  of  the  Congressional  Counsel  and  let  that  Office  scruti- 
nize it  to  see  if  it  really  carries  out  the  intent  of  Congress.  What  do 
vou  think  of  that  suggestion? 

Senator  Hartke.  I  think  that  under  this  society  in  which  we  live, 
in  this  complex  world,  that  might  be  an  impediment  to  the  overall 
operation  of  Government,  because,  in  general,  I  support  the  idea  of 
delegation  of  authority  to  administrative  agencies;  and  the  fact 
that  they  frequently  do  not  perform  in  the  way  we  intend,  is  due 
in  part,  to  the  fact  that  sometimes  they  succumb  to  the  old  custom 
of  bureaucratic  inaction. 

At  the  same  time,  I  do  think  each  one  of  the  rules  or  regulations 
in  the  rulemaking  procedure,  which  is  pretty  well  established, 
should  not  become  an  adversary  proceeding. 

I  haA^e  just  been  involved  in  that  situation  in  the  automobile 
safety  hearin.gs  in  the  Commerce  Committee.  For  example,  it  seems 
rather  strange  to  me  that  the  safety  and  the  preservation  of  human 
life,  the  killing  of  some  56,000  a  year,  has  to  be  an  adversary  pro- 
ceeding. It  seems  to  me  it  would  be  much  better  if  we  could  come 
forward  with  a  procedure  where  we  could  have,  instead  of  con- 
frontation, cooperation. 

I  think  legal  counsel  for  Congress  could  provide  a  very  valuable 
function. 

I  might  add  that  I  serve  on  the  Committee  on  Finance  and  the 
Committee  on  Commerce.  They  practically  encompass  75  percent  of 
the  administrative  agencies,  so  I  have  a  good  opportunity  to  see  the 
need  for  more  extensive  oversight. 

I  think  one  of  the  real  problems  in  this  country  at  this  moment — 
an.d  one  of  the  real  criticisms  of  Congress — is  that  they  think  simply 
because  we  pass  a  law  that  gets  action. 

The  passing  of  a  law  is  only  the  first  step.  The  execution  of  that 
law  and  how^  it  is  executed  and  administered  is  the  important  part. 

Senator  Ervin.  You  point  out  very  well  that  the  laws  do  not 
enforce  themselves.  It  takes  human  l)eings  to  enforce  them. 

Senator  Hartke.  That  is  right. 
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Senator  Ervin.  Anyway,  under  your  bill,  would  not  the  Counsel 
of  Congress  have  authority,  with  the  permission  of  the  necessary 
committees  of  the  Congress,  to  intervene  in  any  suit  involving  an 
interpretation  of  one  of  these  regulations  if  he  felt  that  the  inter- 
pretation which  the  agency  was  putting  on  it  was  contrary  to  the 
proper  interpretation?  Or  at  least  was  inconsistent  with  the  law 
under  which  the  regulation  was  promulgated? 

Senator  Hartke.  Very  definitely.  But  let  me  say  again  that  the 
Court  would  make  the  final  decision.  The  authority  to  intervene 
would  be  only  to  represent  the  viewpoint  of  the  Congress;  to  make 
sure  that  that  viewpoint  is  thoroughly  exposed  in  the  best  possible 
fashion. 

But,  ultimately,  I  would  not  want  to  take  away  the  authority  of  the 
judiciary  to  exercise  its  controlling  influence  in  the  separation-of- 
powers  balance. 

Senator  Ervin.  Do  you  have  any  questions? 

Professor  Miller.  May  I  ask  you  just  one  question,  Senator,  to 
expand  that  a  bit. 

Does  your  bill  contemplate  the  power  of  the  Counsel  General 
to  intervene  in  a  rulemaking  procedure,  say  before  the  Federal 
Trade  Commission? 

Senator  Hartke.  Not,  generally  speaking,  in  the  rulemaking  pro- 
cedure. However,  where  a  specific  request  was  made,  the  Judiciary 
Committee  would  then,  by  the  authority  of  either  House,  make  a 
decision  that  a  specific  case  merited  representation  where  the  rule- 
making authority  was  in  complete  violation  thereof. 

It  would  require  the  decision  of  the  Judiciary  Committee.  The 
whole  rulemaking  procedure  is  established  in  administrative  law. 
Generally  speaking,  the  rights  of  the  individual  are  maintained  and 
protected. 

Professor  Miller.  With  all  due  respect,  sir,  I  think  some  people 
differ  on  that. 

There  is  one  question  I  would  like  to  ask.  Executive  orders,  di- 
rectives, proclamations  by  the  "White  House  are  issued  by  the 
thousands. 

Is  there  any  function  you  see  in  the  Office  of  Counsel  General  for 
reviewing  the  issuance  of  an  Executive  order  to  see  if  it  is  in  ac- 
cordance with  the  law? 

Senator  Hartke.  Yes,  very  definitely.  For  example,  whether  an 
Executive  agreement  is  in  effect  a  treaty  and  having  the  power  and 
effect  of  a  treaty  would  be  an  appropriate  question. 

Let  me  point  out  again,  that  tlie  Court  w^ould  be  required  to 
make  the  final  decision.  This  would  act  as  a  restraining  power  in 
the  rase  of  resolutions  of  Congress  and  Executive  agreements. 

I  do  not  anticipate  a  wholesale  attack  upon  Executive  agreements. 
However,  there  are  a  few  in  which  I  would  like  to  have  seen  the 
Congress  intervene. 

Professor  Miller.  Thank  you,  sir. 

Senator  Ervin.  Thank  you  very  much  for  a  very  illuminating 
statement  in  support  of  your  bill. 

Senator  Hartke.  Thank  you,  Mr.  Chairman,  for  giving  me  the 
opportunity.  I  want  to  thank  you  for  the  consideration  you  gave  me 
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on  tlie  Floor  of  the  Senate  to  be  heard  on  this  measure,  because 
we  did  have  it  on  the  Floor  as  an  amendment  to  another  bill.  I 
do  believe  it  needs  a  great  deal  of  study  and  possibly  some  revision. 

Senator  Ervin.  Thank  you  very  much. 

Will  the  counsel  call  the  next  witness  ? 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  Mr.  Mitchell 
Rogovin,  former  Assistant  Attorney  General. 

Senator  ER^^^r.  I  want  to  thank  you  for  your  willingness  to  come 
before  the  committee  and  give  us  the  benefit  of  your  views  on  these 
matters  we  are  considering. 

STATEMENT  OF  MITCHELL  ROGOVIN,  GENERAL  COUNSEL,  COM- 
MON CAUSE,  ACCOMPANIED  BY  ROBERT  GALLAMORE,  DIRECTOR 
OF  RESEARCH,  COMMON  CAUSE 

Biographical   Sketch  of  Mitchell  Rogovin 

Born :  New  York  City,  December  1930. 

Marital  Status :   Married,  Three  Children. 

Education:  College:  Syracuse  University,  A.B.,  Maxwell  School  of  Citizen- 
ship ;  Law  School :  University  of  Virginia,  LL.B.  duPont  Scholarship ;  Graduate 
Degree :  Georgetown  University  Law  Center,  LL.M.,  Masters  in  Taxation. 

Military  Service :  U.S.  Marine  CoiiJS :  Captain,  Chief,  Trial  Section,  Marine 
Corps  Base,  Camp  Pendleton,  Calif. 

Professional  Career :  Admissions :  Virginia  and  District  of  Columbia.  Ad- 
mitted and  argued  before  the  U.S.  Supreme  Court,  U.S.  Court  of  Claims, 
Court  of  Appeals  for  the  District  of  Columbia,  1st  Circuit,  2nd  Circuit,  9th 
Circuit  and  10th  Circuit,  U.S.  Tax  Court. 

Memberships :  Former  Chairman,  Tax  Committee  of  Federal  Bar  Association ; 
American  Bar  Association,  Section  on  Taxation ;  Vice-President  and  Council 
Member,  U.S.A.  Branch  of  International  Fiscal  Association ;  Trustee,  National 
Center  for  Automated  Information  Retrieval ;  Vice  Chairman,  Center  for 
Law  and   Social  Policy. 

Government  Service :  Attorney,  Office  of  Chief  Counsel,  Internal  Revenue 
Service ;  Assistant  to  Commissioner,  Internal  Revenue  Service ;  Chairman, 
Exempt  Organizations  Committee,  Internal  Revenue  Service. 

Presidential  Appointments :  Chief  Counsel  for  Internal  Revenue  Service 
(1964-1966)  ;   Assistant   Attorney   General   of   U.S.    (1966-1969). 

Professional  Activities :  Lecturer  at  conferences  on  federal  taxation ;  Author 
of  articles  on  federal  taxation ;  Member,  Planning  Committee,  N.Y.U.  Con- 
ference on  Charitable  Foundations ;  Professor — Georgetown  University  Law 
Center    (1964-1965). 

Mr.  RoGOViN.  My  name,  for  the  record,  is  Mitchell  Rogovin.  I 
have  practiced  law  in  Washington  for  some  20  years,  and  am  cur- 
rently a  partner  in  the  law  firm  of  Arnold  &  Porter. 

I  served  as  Assistant  Attorney  General,  in  charge  of  the  Tax 
Division  of  the  Department  of  Justice,  from  1966  to  1969.  I  am 
appearing  at  the  Chairman's  invitation  to  comment  on  S.  2803,  a  bill 
that  would  make  the  Department  of  Justice  an  independent  estab- 
lishment of  the  United  States ;  and  S.  2978,  a  bill  that  would  estab- 
lish a  special  commission  to  study  the  establishment  of  a  permanent 
independent  prosecutor. 

To  assist  you  in  evaluating  my  testimony,  I  believe  I  should  men- 
tion two  representations  that  have  an  effect  on  my  testimony. 

I  am  General  Counsel  of  Common  Cause,  and  my  testimony  re- 
flects the  position  of  that  organization.  At  this  time,  I  would  like 
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to  introduce  liol^ert  Gallamore,  Director  of  Research  for  Common 
Cause,  who  is  with  me. 

Senator  Ervin.  Mr.  GaUamore,  we  are  delighted  to  have  you,  also. 

Mr.  RoGOViN.  I  am  also  counsel  to  the  National  Academy  of  Pub- 
lic Administration,  and  I  assisted  in  the  preparation  of  the  report 
entitled  "Watergate:  Its  Implications  for  Responsible  Government." 
Tliis  report  was  prepared  at  the  request  of  the  Senate  Select  Com- 
mittee on  Presidential  Campaign  Activities.  Specifically,  I  invite 
the  committee's  attention  to  chapter  4  of  that  report  dealing  with 
the  Department  of  Justice.^ 

Senator  Ervin.  Thank  you,  and  I  want  to  say  that  that  is  a  very 
illuminating  report  which  has  been  much  help  to  the  advisprs  of 
the  Watergate  Committee. 

]Mr.  RoGoviN.  Thank  you,  sir. 

Some  5  years  ago,  Mr.  Chairman,  with  a  good  deal  of  prescience, 
you  set  the  predicate  for  these  hearings  when  you  put  the  following 
question  to  the  Attorney  General-designate: 

Senator  Ervin:  Mr.  Mitchell,  until  comparatively  recent  years  it  has  been 
customary  for  I'residents  to  appoint  the  Postmaster  General  his  chief  political 
adviser  and  agitator.  Unfortunately,  during  recent  years  this  role  has  been 
largely  taken  away  from  the  Postmaster  General  and  given  to  and  exercised 
by  tlie  Attorney  General.  To  my  mind  there  is  something  incompatible  with 
marrying  the  function  of  the  chief  political  adviser  and  chief  agitator  with 
that  of  prosecutor  of  crimes  against  the  Government. 

Now,  I  would  just  like  to  know  whether  you  think  that  the  primary  func- 
tion and  objective  of  the  Attorney  General  should  be  giving  political  advice 
or  doing  political  agitating  before  congressional  committees  or  enforcing 
Federal  law  and  acting  as  an  adviser  to  the  President  in  his  Cabinet  in 
legal  matters  rather  than  political. 

Mr.  Mitchell.  Senator,  I  would  hope  that  my  activities  in  a  political  nature 
and  of  a  political  nature  have  ended  with  the  campaign. 

I  might  say  that  this  was  my  first  entry  into  a  political  campaign,  and  I 
trust  it  will  be  my  last.  From  the  termination  of  the  campaign  and  hence- 
forward my  duties  and  functions  will  be  related  to  the  Justice  Department, 
and  as  the  legal  and  not  the  political  adviser  of  the  I'resident." 

The  answer  given  by  John  Mitchell  could  well  have  been  given 
by  a  ninnber  of  his  predecessors.  For  they,  like  John  Mitchell,  would 
have  been  telling  the  Senate  Judiciary  Committee  what  Attorneys 
General-designate  believe  the  committee  w^anted  to  hear:  that  the 
incompatible  marriage  would  not  be  consummated. 

But,  like  other  Attorneys  General,  Mr.  Mitchell  did  in  fact  "marry 
the  function  of  chief  political  adviser  and  chief  agitator  with  that 
of  prosecutor  of  crimes  against  the  Government."  Thus,  the  intro- 
duction of  S.  2803  and  S.  2978,  which  are  really  bills  of  divorcement. 

Senator  P^rvin.  For  incompatibility  of  temperament. 

Mr.  RoGoviN.  The  administration  of  justice  must  proceed  on  the 
basis  of  law  and  its  application  to  fact  Avithout  regard  to  politics. 
As  previously  quoted  by  Mr.  Sorensen,  Edward  Bates,  President 
Lincoln's  first  Attorney  General,  trenchantly  said. 

The  office  I  hold  is  not  properly  political,  but  strictly  legal ;  and  it  is  my 
duty,  above  all  other  ministers  of  State  to  uphold  the  Law  and  to  resist  all 
encroachments,  from  whatever  quarter,  of  mere  will  and  power. 


1  The  fhapttn'  roferrPil  to  appears  at  p.  4GR. 

'■'  Hparinss    before    the    Coinniittee    on    the    .Tudieiary    on    John    N.    Mitchell,    Attorney 
General-Designate,  91st  Cong.,  1st  sess.  (Jan.  14,  1969). 
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The  events  known  as  Watergate  have  made  self-evident  that  what- 
ever the  value  of  the  once  sought  after  attribute  of  "political  prag- 
matism" in  a  nominee  for  high  office,  it  has  no  place  in  the  Depart- 
ment of  Justice.  This  lesson  has  taken  many  years  to  learn. 

Since  the  turn  of  the  century,  Presidents,  with  notable  exceptions, 
have  appointed  men  who  had  been  successful  presidential  campaign 
managers  to  head  up  the  Department  of  Justice.  In  so  designating 
a  political  adviser  as  Attorney  General,  each  of  these  Chief  Execu- 
tives has  added  immeasurably"  to  the  existing  conflicting  roles  of  the 
Attorney  General.  When  the  Attorney  General  serves,  not  only  as 
tlie  Nation's  chief  law  enforcer  and  counsel  to  the  President,  but 
also  as  political  counsel,  patronage  dispenser,  and  reelection  cam- 
paign manager  designate,  the  resulting  conflict  places  tremendous 
strain  upon  the  Justice  Department's  capacity  to  administer  justice 
evenly  and  upon  the  public's  perception  of  the  quality  of  justice 
that  IS  administered.  Watergate  caused  ruptures  at  virtually  every 
hairline  crack  and  pressure  point  that  had  come  into  being  within 
the  Department  in  the  last  75  years,  because  of  the  conflicting  roles 
assigned  to  it.  Hopefully,  these  hearings  will  serve  to  catalogue  the 
structural  damage  and  blueprint  change. 

Although  I  do  not  support  the  passage  of  legislation  that  would 
establish  the  Depai-tment  of  Justice  as  an  energy  independent  of  the 
executive  branch,  I  strongly  believe  for  the  same  reasons  that 
caused  S.  2803  to  be  introduced,  that  remedial  legislation  should 
be  enacted  w^hich  would  attempt  to  insulate  the  Department  from 
direct  political  control.  Since  the  responsibility  for  the  enforcement 
of  the  laws  of  this  Nation  is  vested  in  the  President,  if  the  President 
is  to  be  held  accountable  for  how  well  the  laws  are  executed,  it 
would  seem  to  place  undue  pressure  upon  the  separation  of  powers 
for  the  Department  of  Justice  to  be  outside  the  President's  authority. 

Since  its  creation  in  18T0,  the  Department  has  been  given  a  steadily 
increasing  range  of  functions  in  the  American  judicial  process.  In 
large  measure,  the  unstructured  grow^th  of  the  Department  mirrored 
the  growth  of  Federal  law  and  economic  regulation. 

This  growth,  particularly  since  World  War  II,  created  an  in- 
creased dependency  on  the  part  of  the  Chief  Executive  for  the  legal 
counsel  of  his  Attorney  General.  What  at  the  outset  (1789)  had 
been  an  Attornej^  General  with  no  Department  behind  him,  is  today 
a  conglomerate  agency  combining  the  world's  largest  law  firm  with 
other  activities  directly  and,  in  some  instances,  remotely  related  to 
the  criminal  justice*  system. 

Although  the  Department's  1974  budget  is  sizable,  some  $1.8 
billion — three  times  the  size  of  its  1969  budget — only  10  percent  of 
it  is  spent  on  general  legal  activities.  Almost  half  the  budget, 
$891,121:,000,  is  encompassed  in  the  grant-making  activities  of  the 
Law  Enforcement  Assistance  Administration  (LEAA).  The  remain- 
der is  divided  between  the  FBI  (20  percent)  ;  the  Bureau  of  Prisons 
(9  percent)  ;  Immigration  and  Naturalization  Service  (7  percent)  ; 
and  The  Drug  Enforcement  Administration  (4  percent).^ 

1  Hearings  before  the  Committee  on  Appropriations  of  the  U.S.  Senate  :  State.  .Justice, 
Commerce,    the   Judiciary,    and   related  Agencies   Appropriations,    93rd   Cong.,    1st   sess., 
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Some  of  the  disparate  functions,  such  as  the  State  block  grant 
making  authority  of  LEAA,  place  the  Department  squarely  in  the 
middle  of  the  politics  of  grant  making,  and  only  further  politicize 
the  mission  of  the  Department  of  Justice. 

Originally,  LEAA  focused  on  training  and  research.  In  recent 
years  LEAA  grant  money  has  been  used  for  elaborate  crowd  control 
equipment,  and  in  one  case,  a  submarine.  They  are  in  the  business 
of  giving  away  close  to  $1  billion  annually. 

Succinctly  stated,  the  chief  activities  of  the  Department  of  Jus- 
tice are: 

...  to  enforce  the  Federal  laws,  to  furnish  legal  counsel  in  Federal  cases, 
and  to  construe  the  laws  under  which  other  departments  act.  It  conducts  all 
suits  in  the  Supreme  Court  in  which  the  United  States  is  concerned,  super- 
vises the  Federal  penal  institutions,  and  investigates  and  detects  violations 
against  Federal  laws.  It  represents  the  Government  in  legal  matters  generally, 
rendering  legal  advice  and  opinions,  upon  request,  to  the  President  and  to 
the  heads  of  the  executive  departments.  The  Attorney  General  supervises  and 
directs  the  activities  of  the  U.S.  Attorneys  and  Marshals  in  the  various  judi- 
cial districts.' 

But,  Senator,  while  the  U.S.  Government  Manual  adequately 
states  what  the  Department  does,  it  in  no  way  describes  the  political 
atmosphere  in  which  these  activities  are  discharged.  Although  there 
have  been  numerous  exceptions.  Presidents  have  named  politically 
active  lawyers  to  fill  the  key  positions  in  the  Department.  Currently, 
there  are  over  200  presidential  appointees,  confirmed  by  the  Senate, 
within  the  Department.  These  200  appointees  must  be  maneuvered 
through  the  rocks  and  shoals  of  senatorial  courtesy — the  blue  slip 
system — whenever  there  is  a  change  of  parties  in  the  Wliite  House. 

This,  coupled  with  the  use  of  the  patronage  system  in  most  of  the 
94  offices  of  the  U.S.  Attorneys  to  fill  1,200  attorney  positions,  makes 
the  Department  of  Justice,  on  a  per  capita  basis,  the  most  highly 
politicized  agency  in  Government.- 

The  current  system  for  recruiting  key  people  for  the  Department 
is  not  dissimilar  to  that  of  the  Bureau  of  Internal  Revenue  in  the 
early  1950's — before  an  exhaustive  investigation  of  Bureau  scandals 
pushed  IRS  into  a  "blue  ribbon"  career  service  program.^  30  years 
ago,  the  Collectors  of  Internal  Revenue,  the  Postmasters,  and  the 
U.S.  Attorneys  were  the  backbone  of  the  patronage  system.  Today, 
only  the  presidentially  appointed  U.S.  Attorney  remains. 

When  the  current  administration  constituted  its  key  offices  for 
the  Department  of  Justice  in  1969,  it  brought  to  the  seat  of  Govern- 
ment men  with  years  of  direct  political  involvement  as  candidates,  as 
office  holders,  and  as  campaign  managers.  5  years  later,  the  Wash- 
ington scene  is  littered  with  broken  careers  of  many  of  these  same 
men. 


1  U.S.  Government  Manual  1978/74  at  p.  287. 

2  Of  the  47..S37  employees  in  the  Department,  only  18%  or  8.959  are  involved  in  "legral 
activities  and  administration."  Of  that  number,  "over  200  are  presidential  appointees 
requiring  the  "advice  and  consent"  of  the  Senate. 

•■  The  politically  iiotent  i)residential  appointment  to  Collector  of  Internal  Revenue 
dated  back  to  the  Civil  War.  The  Hoover  Commission  recommended  the  abolishment  of 
this  office  after  extensive  oonpressional  hearings,  which  spread  into  the  Tax  Division  of 
the  Justice  Department,  and  led  to  the  indictment  and  in  some  cases  the  conviction  of 
several  Collectors  under  charges  ranging  from  Inefficiency  and  misconduct  to  accepting 
bribes  and  defrauding  the  Government. 
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In  1970,  then  Assistant  xVttorney  General  William  Kehnquist  felt 
obliged  to  defend  the  administration  against  the  recurrent  charge 
that  Jolin  Mitchell  had  "politicized"  the  Department.  In  justifying 
the  background  of  those  selected,  Rehnquist  compared  the  "politi- 
cally active  lawyers"  brought  into  the  Department  under  Attorney 
General  Mitchell,  with  those  ascribed  by  him  as  bearing  the  same 
label  during  the  previous  8-year  period.  To  make  this  point,  Mr. 
Eehnquist  said : 

The  plain  fact  of  the  matter  is  that  any  President,  and  any  Attorney 
General,  wants  his  immediate  underlings  to  be  not  only  competent  attorneys, 
but  to  be  politically  and  philosophically  attuned  to  the  policies  of  the  admin- 
istration. This  is  not  peculiar  to  the  Department  of  Justice,  it  is  a  common 
feature  in  the  staffing  of  virtually  all  of  the  Cabinet  departments  in  the 
executive  branch  of  Government.* 

Assuming  for  the  sake  of  argument,  that  Mr.  Justice  Rehnquist's 
premise  is  correct — that  the  Nixon  Administration  merely  replaced 
one  set  of  "politically  and  philosophically  attuned"  lawyers  with  its 
own  set — the  fact  remains  that  mider  xissociate  Justice  Rehnquist's 
theory,  the  Department  of  Justice  under  either  political  party  is  run 
by  lawyers  who  march  to  a  drum  beat  emanating  from  the  White 
House.  This  leads  to  political  posturing,  political  decisions,  the 
sapping  of  strength  and  vitality  from  the  career  attorneys  in  the 
Department,  and  the  ventual  erosion  of  public  confidence  in  even- 
handed  administration  of  law.  Serving  as  an  Assistant  Attorney 
General  in  one  of  the  Department's  litigating  divisions  is  no  place 
for  a  man  with  "political  ambitions."  Proper  discharge  of  the  offices 
requires  the  incumbent  to  make  "unpopular  decisions" — by  that  I 
mean  decisions  unpopular  with  those  who  could  advance  his  political 
career.  This  political  posturing  infects  a  litigating  division  quickly. 
One  former  Justice  attorney,  for  example,  recently  said  "When  John 
Mitchell  was  Attorney  General  it  was  well  understood  that  oil  was 
not  a  highly  favored  subject  for  litigation." — New  York  Times, 
March  24,  1974,  pp.  1,  26 — "25  Boards  of  Oil  Companies  Scrutinized 
in  Antitrust  Inquiry." 

"Wliile  there  may  be  a  Republican  way  to  conduct  foreign  policy 
which  is  "politically  and  philosophically"  different  from  the  Demo- 
cratic way,  there  should  be  no  acceptaljle  difference  in  the  manner 
in  which  a  tax  evasion  trial  is  conducted  or  a  civil  rights  desegrega- 
tion order  is  implemented.  Justice  is  not  only  blind,  but  she  must  also 
be  nonpartisan. 

The  conduct  in  office  of  some  of  the  recent  officials  of  the  Depart- 
ment is  too  fresh  in  the  minds  of  the  public  and  too  deeply  etched 
on  the  conscience  of  the  bar  to  pass  off  with  a  bromide  that  "it  can't 
happen  again."  It  is  not  enough  to  say  that  "better  men  would  have 
done  a  better  job."  Nor  is  it  adequate  to  say  that  "the  rascals  can 
be  voted  out  of  office"  every  few  years. 

The  stark  language  of  section  511  of  title  28,  states  that  the 
Attorney  General  "shall  give  his  advice  and  opinion  on  questions  of 
law  when  required  by  the  President."  He  and  his  Department  should 
always  be  in  the  position  to  render  objective,  reasoned  legal  advice 
with  respect  to  the  President's  constitutional  office.  To  insure  the 

1  Rehnquist,  12  Ariz.  L.  Rev.  251  (1970). 
33-875—14 4 
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objectivity  of  such  advice,  political  party  affairs  should  be  left  to 
the  party's  counsel,  and  the  President's  personal  affairs  should  be  left 
to  tlie  President's  personal  counsel.  As  to  tliese  areas  of  the  Presi- 
dent's affairs,  the  Attorney  General  should  stand  aside. 

To  secure  such  results,  the  Congress  must  act.  The  public  is  entitled 
to  a  congressional  guarantee :  a  series  of  enactments  that  would  sub- 
stantially tend  to  lessen  political  decisionmaking  in  the  administra- 
tion of  justice.  The  following  points  would  appear  to  move  in  that 
direction. 

First,  the  Hatch  Act  should  be  amended  to  include  within  its 
purview  the  Attorney  General,  the  Deputy  Attorney  General,  the 
Solicitor  General,  and  all  Assistant  Attorneys  General,  all  of  whom 
would  still  remain  Presidential  nominees  re(iuiring  senatorial  "ad- 
vice and  consent."  In  this  regard,  I  would  certainly  encourage  the 
Judiciary  Committee  to  undertake  careful  examination  of  the  quali- 
fications of  all  Presidential  appointees  to  the  Department  and  to 
conduct  open,  public  hearings. 

Second,  the  U.S.  attorneys  should  be  made  part  of  the  career  legal 
service,  appointed  from  the  ranks  of  the  Department,  by  the  Attorney 
General.  For  a  recent  example  of  the  long  war  approach  of  the  ap- 
pointment of  a  U.S.  attorney,  note  the  bitter  dispute  currently  taking 
place  in  the  Eastern  District  of  New  York,  where  the  acting  U.S. 
attorney  was  passed  over  while  conducting  "politically  explosive  in- 
vestigations involving  high  Long  Island  political  figures."  This  was 
reported  in  the  New  York  Times  as  recently  as  March  24  of  this  year. 

Third,  all  U.S.  marshals  should  similarly  be  appointed  by  the 
xVttorney  General  and  be  placed  in  the  civil  service  system. 

Fourth,  all  assistant  U.S.  attorneys  should  be  integrated  into  a 
career  legal  service  within  the  Department  of  Justice.  One  of  the 
comments  of  a  survey  of  Federal  district  court  judges  conducted  by 
the  Senate  Judiciary  Subcommittee  on  Criminal  Laws  and  Proce- 
dures, as  reported  in  the  National  Journal,  speaks  clearly  in  support 
of  this  recommendation.  Judge  George  N.  Beamer,  of  the  Northern 
District  of  Indiana,  said: 

Unlesj-:  and  until  we  take  at  least  the  assistant  U.S.  attorneys  out  of  the 
realm  of  political  patronage  and  place  all,  or  at  least  some,  of  them  in  each 
district  under  some  sort  of  civil  service  system,  which  gives  them  security 
and  reasonable  pay,  we  are  not  going  to  have  the  efficient  administration  of 
criminal  law  in  the  federal  system.^ 

I  would  now  like  to  turn  to  some  of  the  conflicting  roles  that 
exist  within  the  Department  of  Justice. 

The  practice  of  lodging  with  the  chief  Federal  prosecutor  the 
responsibility  to  recommend,  screen,  and  then  defend,  the  administra- 
tion's appointments  to  the  Federal  judiciary,  is  at  best  an  extremely 
questionable  practice,  and  appears  increasingly  subject  to  conflict. 

The  Deputy  Attorney  General  has,  in  recent  years,  been  assigned 
the  responsibility  for  the  screening  and  recommendation  role  played 
by  the  Department  in  assisting  the  President's  article  2,  section  2, 
responsibilities  for  nominations  to  the  Federal  judiciary. 

^National  Journal,  vol.  5,  No.  16,  Apr.  21,  1973. 
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Senator  Ervin.  You  have  put  your  finger  squarely  on  one  of  my 
misgivings,  and  that  is,  is  it  not  true  that  the  Department  of  Justice 
is  the  principal  litigator  in  the  Federal  courts? 

Mr.  RoGOViN.  No  question  about  it. 

Senator  Ervin.  And  here  we  have  the  legal  entity  which  is  the 
principal  litigator  in  the  Federal  courts,  in  effect,  selecting  the 
district  judges — of  course,  based  upon  the  recommendations  of  the 
Senate,  largely — but  they  have  the  ultimate  power  to  select  the  trial 
judges  in  all  of  the  district  courts  of  the  United  States. 

Mr.  RoGOViN.  Mr.  Chairman,  the  continuum  is  frightening.  It 
starts  with  the  Attorney  General's  power  to  select  the  prosecutor, 
the  judge,  and  the  appellate  judge.  Then,  if  the  defendant  goes  to 
jail,  he  is  placed  in  the  custody  of  the  Attorney  General  who  is  in 
charge  of  the  Federal  correction  system.  To  compound  the  problem, 
the  Attorney  General  is  in  charge  of  the  Parole  Board  and  super- 
vises the  Pardon  Attorney.  That  strikes  me  as  ruthless  efficiency. 
There  is  just  something  wrong  with  a  system  like  that.  The  Attorney 
General  is  simply  participating  in  too  much. 

Senator  Ervin.  In  addition  to  the  original  appointment,  with  the 
approval  of  the  Attorney  General,  any  Federal  district  judge  who 
aspires  to  go  to  the  court  of  appeals,  or  the  Supreme  Court,  is  going 
to  have  to  have  pretty  good  standing  with  the  Attorney  General 
if  he  is  to  have  his  ambition  realized,  is  he  not? 

i\Ir.  RoGOviN.  Mr.  Chairman,  when  I  was  in  the  Department  of 
Justice,  there  was  a  Federal  district  court  judge  who  somehow 
believed  that  I  was  involved  in  the  process  of  making  recommenda- 
tions to  the  President  for  higher  judicial  office.  This  man  would 
send  me  copies  of  his  written  opinions.  One  time  he  told  me  he  was 
slipping  behind  in  the  writing  of  opinions  because  he  was  too  busy. 
He  said  he  knew  that  he  had  to  keep  writing  opinions  if  he  was  to 
be  elevated  to  the  court  of  appeals.  At  a  latter  date,  I  found  out 
from  the  U.S.  attorney,  that  he  was  not  writing  the  opinions.  The 
U.S.  attorney's  office  was  writing  the  opinions.  This  man  was  carry- 
ing on  a  "juridical  love  affair"'  with  me  for  the  purposes  of  soliciting 
my  recommendation  for  his  elevation  to  an  appellate  court. 

The  judicial  selection  process  is  inherently  political,  but  that  is 
not  my  quarrel  with  the  process.  Indeed,  it  is  most  likely  that  the 
Department,  by  and  large,  has  been  a  force  for  good  in  the  tugging 
and  hauling  that  is  denominated  as  our  judicial  selection  process. 

Xicholas  Katzenbach,  when  he  served  as  Deputy  Attorney  General, 
said  of  this  process: 

Basically,  the  policy  on  judgeships  was  play  ball  with  the  ABA,  play  ball 
with  the  Senator,  do  the  best  you  can,  don't  let  anyone  through  who  has 
personally  attacked  the  President.  The  Senators  could  understand  that.* 

My  concern  is  that  the  Department  of  Justice  is  involved  at  all. 
Pledges  by  Attorneys  General  to  "depoliticize"  the  Department  are 
meaningless  unless  this  function  is  removed  from  the  Justice  De- 
partment. 

1  Victor  Navasky,  Kennedy  Justice  (Atheneum,  New  York,  1971)  p.  256.  See  also, 
Martin  &  Susan  Tolchin,  To  the  Victor  .  .  .  Political  Patronage  from  the  Club  House  to 
the  Whtte  House  (Random  House,  New  York,  1971),  pp.  161-17i3. 
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In  the  first  term  of  the  Nixon  administration  over  200  Federal 
judges  were  appointed.  This  means,  as  it  has  in  prior  administrations, 
that  the  full  capabilities  of  the  Department  are  utilized  in  investi- 
gating the  various  nominees  for  each  judicial  vacancy.  There  is  total 
Department  involvement,  from  the  FBI's  checking  with  the  nominee's 
physician,  to  the  Deputy  Attorney  General's  "horse  trading"  in  the 
Senate  to  overcome  a  withheld  "blue  slip."  While  the  former  may, 
with  the  nominee's  consent,  be  a  desirable  precaution,  the  latter  is 
naked  politics;  the  politics  of  the  quid  pro  quo.  And,  when  an  ad- 
ministration nominee  runs  into  trouble  in  the  Senate  confirmation 
process,  it  is  up  to  the  Department  to  bail  the  nominee  out. 

It  has  been  suggested  in  a  recent  book  that  it  was  Kichard  Klein- 
dienst,  when  he  was  Deputy  Attorney  General,  who  was  responsible 
for  the  telegram  endorsing  Judge  Carswell  which  was  sent  to  the 
Judiciary  Committee  from  11  of  his  18  colleagues  on  the  fifth 
circuit.^  If  it  is  up  to  the  Department  attorneys  to  bail  out  the 
nominee,  one  can  only  speculate  as  to  what  relationship  would  exist 
with  the  Department  in  the  future  if  that  nominee  becomes  a  mem- 
ber of  the  judiciary. 

It  is  the  Department  attorneys  who  pore  over  the  nominee's 
lower  court  opinions  and  carefully  draft  a  brief  exposing  only  the 
admirable  traits.  In  short,  the  Department  should  not  be  used  to 
"propagandize"  the  Senate  in  support  of  administration  judicial 
nominees.  The  United  States  is  the  most  frequent  litigant  in  the 
Federal  courts.  Judges  should  not  have  the  impression  that  their 
performance  on  the  bench  is  being  judged  by  the  attorneys  for  one 
of  the  litigants,  particularly  when  a  vacancy  in  the  circuit  court 
exists. 

By  the  same  token,  the  route  from  U.S.  attorney  to  judge  is  a 
frequent  one,  and  there  is  no  good  reason  why  the  Department 
should  be  the  moving  force  in  accomplishing  the  transformation 
from  prosecutor  to  judge.  This  is  all  the  more  so  when  it  is  apparent 
the  judge  will  immediately  be  called  on  repeatedly  to  rule  upon  legal 
positions  taken  by  the  United  States  through  its  attorneys — the  l3e- 
partment  of  Justice. 

It  would  seem  that  whatever  assistance  a  President  needs  in  mak- 
ing appointments  to  the  judiciary,  it  should  not  come  from  the  De- 
partment of  Justice.  It  has  been  suggested  that  "the  President 
maintain  an  assistant  on  personnel,  with  adequate  staff,  who  would, 
among  other  duties,  develop  and  maintain  a  continuing  roster  of 
the  best  qualified  possible  appointees-to  executive  and  judicial  offices." 
This  was  a  recommendation  made  in  the  National  Academy's  report 
to  the  Select  Committee  on  Presidential  Cami^aign  Activities.- 

There  is  no  special  insight  that  exists  within  the  Department 
of  Justice  that  could  not  be  duplicated  elsewhere  with  respect  to 
the  selection  of  judicial  appointees.  To  accomplish  this  divorcement, 
I  would  recommend  a  statutory  prohibition  against  the  Department's 
involvement  in  the  judicial  process. 

The  crisis  surrounding  both  the  arrival  and  the  departure  of 
Archibald  Cox  reveals  with  dazzling  clarity  a  structural  problem 

1  Kichard  Harris,  Decision   (Ballantine  Books,  New  Yorlc,  1971)   p.  151. 
-  Xafional    Arndemy    on    Public    Adnilnistration,    report,    "Watergate :    Its    Implications 
for  Responsible  Government"  (March  1974),  p.  106. 
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of  some  enormity  within  Justice.  When  a  "partisan  climate"  pre- 
vails in  the  Department  of  Justice,  the  Department's  every  action 
in  a  politically  sensitive  case  is  suspect. 

If  it  does  not  prosecute,  "Why  not?"  If  there  is  a  prosecution, 
but  an  acquittal  results,  "The  case  was  thrown."  If  there  is  a  con- 
viction, "They  didn't  go  after  the  higher-ups."  In  sum,  it  is  a  no- 
win  situation.  The  potential  for  such  public  skepticism,  if  not  cyni- 
cism, attaching  to  decisions  by  the  Department  is  substantial  and 
will  go  unabated,  unless  the  "political  climate"  at  Justice  is  mark- 
edly decreased. 

It  is  not  only  the  Department's  incapacity  to  pursue  cases  dealing 
with  people  in  its  administration,  however,  that  should  be  examined 
closely.  In  1972,  for  example,  the  Clerk  of  the  House  of  Represent- 
atives forwarded  4,900  violations  of  the  Federal  Election  Campaign 
Act  of  1971,  to  the  Department — and  Justice  acted  on  3  of  them. 
During  the  47  years  the  Corrupt  Practices  Act  was  in  effect,  it 
was  never  enforced  against  a  single  Member  of  Congress.^ 

One  of  the  critical  steps  necessary  to  regain  faltering  public  con- 
fidence in  the  integrity  of  Federal  law  enforcement  is  the  creation 
of  a  permanent  Special  Prosecutor,  a  suggestion  made  some  months 
ago  by  Lloyd  N.  Cutler.  Such  an  office  could,  for  example,  be  given 
sole  jurisdiction  in  matters  dealing  with  alleged  misconduct  in  the 
three  branches  of  Government,  along  with  the  enforcement  of  the 
campaign  finance  laws,  an  equally  abused  area  of  law  enforcement. 

To  that  end,  I  would  endorse  Senator  Cranston's  bill,  S.  2978, 
which  would  establish  a  special  commission  to  study  the  establish- 
ment of  an  independent  permanent  mechanism  for  the  investigation 
and  prosecution  of  official  misconduct.  I  would  encourage  that  the 
Commission's  charter  be  broadened,  however,  to  include  the  en- 
forcement of  the  Federal  Election  Campaign  Act  of  1971. 

The  Commission  might  also  look  at  the  enforcement  of  the  Lobby- 
ing Registration  Act  and  the  Foreign  Agent  Registration  Act,  both 
of  which  appear  to  have  fallen  into  "enforcement  disrepair."  I  join 
these  two  registration  statutes  together  because  they  are  of  a  politi- 
cally sensitive  nature,  and  I  think  it  would  require  a  Special  Prose- 
cutor to  be  effective  in  this  area. 

There  are  other  potential  conflicts.  In  reexamining  the  currently 
assigned  functions  of  the  Department,  Congress  may  wish  to  look  at 
the  legislative  activities  of  Justice.  The  Office  of  the  Deputy  Attor- 
ney General  handles  the  extensive  legislative  program  for  the  De- 
partment. This  Office,  coupled  with  its  processing  of  judicial  nomi- 
nees, is  clearly  the  most  political  unit  in  Justice.  It  is  here  that  the 
administration's  legislative  program  for  the  Department  is  devel- 
oped and  it  is  from  here  that  it  is  lobbied.  If  the  political  climate 
in  the  Department  is  to  be  lessened,  such  an  Office  might  be  better 
placed,  for  example,  under  the  supervision  of  Counsel  to  the  Presi- 
dent. 


^As  a  result  of  tho  fliarups  of  rlofamatinn  involved  in  the  1950  Maryland  senatorial 
campalj?n,  the  Senate  Committee  on  Rules  and  Administration  investigated  the  activities 
of  then  Senator  John  Marshall  Butler.  It  was  found  that  the  sworn  statements  of 
Butler's  campaign  treasurer,  required  by  Maryland  law,  failed  to  report  to  the  appropriate 
authorities  substantial  campaign  disbursements,  as  well  as  contributions  of  $27,000. 
S.   Rep.  No.   647,   82nd  Cong.,  1st  Sess.   15.   16    (1951).   No  action  was   taken. 
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The  enforcement  of  Federal  law  would  seem  a  full-time  job  for 
any  Attorney  General.  But,  as  matters  currently  stand,  the  At- 
torney General  must  give  only  a  fraction  of  his  time  to  that  assign- 
ment. While  some  of  the  other  agencies  within  Justice,  such  as  the 
Immigration  and  Naturalization  Service,  might  be  better  placed  in 
tlie  State  Department,  as  a  matter  of  good  public  administration, 
all  of  the  corrections  system  activities  carry  with  them  a  built-in 
potential  conflict  of  interest. 

If  our  corrections  institutions  are  going  to  get  out  of  the  ware- 
housmg  business,  it  is  more  likely  to  do  so  outside  of  the  Department 
of  Justice,  Tlie  Bureau  of  Prisons,  although  headed  over  the  years 
by  remarkably  able  men,  has  always  suffered  with  respect  to  its 
budget  by  being  part  of  the  Department. 

Furthermore,  there  appears — at  least  to  the  public — no  getting 
away  from  the  omnipresence  of  the  Attorney  General :  He  prosecutes 
before  a  judge  he  helped  to  appoint,  and  if  convicted,  the  prisoner 
is  placed  in  his  custody;  if  parole  is  sought,  the  prisoner  appears 
before  his  parole  board,  and  finally,  if  a  pardon  is  sought,  the 
prisoner  must  deal  with  his  pardon  attorney.  I  am  not  sure  I  have 
put  my  finger  on  what  is  troubling  me  from  the  viewpoint  of  con- 
flicts of  interest,  but  I  sense  something  more  than  operating  effi- 
ciency when  all  of  these  activities  are  clustered  under  one  roof. 
Corrections  and  prosecution  are  very  separate  and  distinct  features 
of  a  criminal  justice  system.  When  combined  under  the  same  roof, 
the  chances  are  that  the  corrections  feature  of  the  system  will  suffer. 

The  tension  between  law  and  politics  that  has  existed  for  so  many 
years  within  the  Department  of  Justice  must  be  eliminated.  This 
elimination  of  tlie  political  atmosphere  must  be  undertaken  promptly — 
for  public  confidence  in  the  impartial  administration  of  justice  is 
waning.  It  must  be  done  quickly,  for  the  spirit  and  morale  of  those 
who  currently  serve  within  the  Department,  have  been  dramatically 
affected. 

The  Department  is  peopled  with  men  and  women  of  the  highest 
professional  integrity.  They  are  a  rich  natural  resource.  For  them, 
these  last  years  have  been  a  Kafka-like  nightmare.  The  faith  of  these 
career  attorneys  and  the  citizenry  must  be  restored — and  that  will 
happen  only  if  adequate  remedies  are  found,  legislated,  and  fully 
implemented. 

Senator  Ervin.  You  have  given  us  a  most  penetrating  statement 
which  discloses  a  deep  understanding  of  all  of  the  conflicts  of  interests 
in  the  Department  of  Justice.  Some  years  ago  it  was  thought  poli- 
ticians could  not  survive  unless  the  Members  of  the  House  of  Repre- 
sentatives were  given  the  authority  to  select  postmasters,  was  it  not? 

Mr.  RoGoviN.  (Nods  in  the  affirmative.) 

Senator  Ervin.  Now  we  have  replaced  postmasters  under  the  career 
service.  And,  while  I  cannot  boast  about  the  way  the  Post  Office 
Department  is  functioning,  at  least  it  is  not  functioning  any  worse 
than  it  would  have  been  under  the  old  system. 

You  point  out  very  well,  also,  the  reorganization  and  rejuvenation 
of  the  Internal  Revenue  Service  from  the  days  when  it  was  a  politi- 
cally oriented  organization.  It  was  converted  into  a  career  organiza- 
tion with  very  little  political  direction  left  in  it. 
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Mr.  EoGoviN.  Mr.  Chairman,  I  served  as  Chief  Counsel  for  the 
Internal  Revenue  Service.  And  of  the  over  65,000  employees  of  tlie 
Internal  Revenue  Service,  only  the  Commissioner  and  Chief  Counsel 
are  Presidential  appointees.  Everyone  else  is  part  of  a  blue  ribbon 
career  service.  And  the  loss  of  the  Presidential  appointee  was  nothing 
but  a  boon  to  effective  administration  of  the  Revenue  Service. 

Senator  Ervin.  And  there  is  no  reason  to  believe  that  a  contrary 
result  would  be  reached  if  we  placed  the  U.S.  district  attorneys  and 
assistant  U.S.  district  attorneys  on  the  career  basis,  is  there  ^ 

Mr.  RoGoviN.  It  is  certainly  worth  a  try. 

Senator  Ervix.  And  would  it  not  be  very  conducive  to  more 
efficient  law  enforcement? 

Mr.  RoGoviN.  There  is  no  question  that  the  U.S.  attorneys  office, 
with  political  patronage,  is  a  revolving  door.  The  quality  of  the 
Government "s  representation  suffers  dramatically  when  assistant  U.S. 
attorneys,  fresh  out  of  law  school,  make  a  2-year  postgraduate  pro- 
gram out  of  their  tour  with  the  Justice  Department.  In  1960,  when 
the  Eisenhower  administration  was  in  its  waning  days,  in  one  par- 
ticular office — the  U.S.  attorney's  office  in  Detroit- — the  U.S.  attorney 
and  every  attorney  in  that  office  resigned  and  left  prior  to  the  ap- 
pointment of  their  successor.  For  about  2  weeks,  prior  to  the  inaugu- 
ration of  the  new  administration,  there  was  not  a  Federal  attorney 
for  that  district  in  place.  Now  tliat  type  of  revolving  door  attitude 
concerning  the  enforcement  of  Federal  laws,  just  cannot  continue. 

Senator  Ervin.  I  will  have  to  confess  that  you  make  a  suggestion 
liere  as  to  how  Federal  judges  should  be  processed,  that  is,  appointees 
to  Federal  judgeships,  that  gives  me  concern  because  of  the  difficulties 
in  setting  up  the  proper  machinery. 

Mr.  RoGOviN.  Mr.  Chairman,  I  do  not  have  an  answer.  I  do  not 
know  where  it  should  go.  All  I  know  is  where  it  should  not  be.  The 
judicial  selection  process  should  not  take  place  in  the  Attorney 
General's  office.  I  think  that  is  a  critical  conflict. 

Senator  Ervin.  There  is  no  doubt  of  the  fact  that  Federal  judges 
should  be  released  from  the  appearance  of  having  to  enjoy  the  good 
will  of  the  side  with  the  most  lawsuits  in  the  Federal  court,  in  order 
to  hope  for  a  promotion  in  the  Federal  judiciary. 

Mr.  RoGOViN.  That  is  correct. 

Senator  Ervin.  It  is  essential  that  in  the  Department  of  Justice, 
above  all  other  departments,  not  only  carry  out  the  functions  \Ahich 
it  is  charged  with  carrying  out,  but  also  it  must  appear  to  be  doing 
so,  as  well. 

Mr.  RoGOviN.  Yes,  sir. 

Senator  ER^^N.  You  have  given  us  a  most  illuminating  and  pene- 
trating statement  from  your  experience  in  government  which  will  be 
most  helpful  to  the  committee. 

Professor  Miller,  do  you  have  any  questions? 

Professor  Miller.  May  I  ask  just  one  or  two.  Senator? 

Could  you  describe  for  us  the  extent  to  which  there  was  contact 
between  the  Special  Counsel  and  the  White  House  when  you  were  in 
the  Department  of  Justice? 

Mr.  RoGOviN.  I  recall  no  situation  where  the  Department  of  Justice 
or  my  office  had  any  contact  with  the  White  House.  I  think  it  is 
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important  to  take  a  look  at  the  deleo;ation  of  authorities  from  the 
Attorney  General  that  exist  within  the  Department. 

For  example,  Professor  Miller,  in  the  Tax  Division,  I  never  had  to 
get  the  consent  of  the  Attorney  General  to  bring  a  prosecution  for 
tax  evasion.  There  was  no  situation  where  it  was  required  of  me  to 
send  the  case  file  to  the  Attorney  General's  office  or  elsewhere  before 
bringing  an  indictment. 

The  delegation  for  criminal  prosecution  was  to  the  Assistant  At- 
torney General.  It  was  his  responsibilities  to  run  his  office.  To  be 
precise  and  to  respond  to  your  question,  I  was  not  involved  in  any 
situation  where  the  Special  Counsel  to  the  White  House  ever  con- 
tacted me  or  I  contacted  him. 

Professor  Miller.  Then,  in  your  position  as  Chief  Counsel  for  the 
Internal  Revenue  Service,  was  there  ever  any  instance  of  clearing  any 
decisions  with  anyone  other  than  the  Commissioner? 

Mr.  RoGOviN.  I  am  hazy  about  that,  Professor  Miller,  not  because 
there  are  a  host  of  situations  that  I  am  trying  to  inventory  for  you. 
We  dealt  with  the  Treasury  Department.  Many  published  rulings  and 
all  regulations  would  go  to  the  Treasury  Department  for  review. 
From  time  to  time,  I  know  that  there  were  White  House  assistants  at 
conferences  at  Treasury  on  regulations  matters  and  they  made  an 
input 

Professor  Miller.  Prosecution  matters? 

Mr.  RoGoviN.  Not  prosecution  matters. 

Professor  Miller.  Matters  of  tax  returns? 

Mr.  RoGOViN.  No,  no,  no  regulations  and  on  legislative  proposals. 
No  individual  taxpayer  case  comes  to  mind. 

Professor  Miller.  One  other  question.  Do  you  see  any  constitu- 
tional impediment  to  any  of  the  proposals  you  make  or  the  proposal 
of  taking  the  Department  of  Justice  away  from  the  Executive  Office 
of  the  President?  I  mean  make  him  independent  of  the  President. 

Mr.  RoGOviN.  I  steered  a  very  wide  path  away  from  giving  Senator 
Ervin  the  "benefits"  of  my  views  on  the  Constitution.  I  believe  I  made 
a  passing  comment  about  "pressures"  on  the  separation  of  powers, 

I  am  going  to  refrain  from  responding  to  your  question  on  the 
bilPs  constitutionality  Professor,  because  it  is  intimidating  with  both 
you  and  the  Senator  here.  I  simply  believe  such  a  bill  is  not  good 
administrative  practice. 

Professor  Miller.  Well  that  is  interesting,  at  least.  I  have  no 
further  questions. 

Senator  Ervin.  As  a  matter  of  fact,  I  interpret  your  statement  to 
indicate  that  you  are  a  strong  believer  in  the  doctrine  of  separation 
of  powers  of  government.  I  say  that  because  you  want  to  separate, 
as  far  as  possible — you  cannot  do  it  entirely — the  selection  of  Federal 
judges  from  the  executive  branch  of  the  Government  so  as  to  make 
them,  independent  of  the  executive  branch  in  the  discharge  of  their 
duties. 

Mr.  RoGOviN.  Since  we  cannot  plant  them  in  the  ground  and  have 
them  come  full-grown,  we  have  to  have  some  starting  point.  The  Con- 
stitution gives  the  President  nomination  authority,  but  nowhere 
in  the  Constitution  does  it  says  he  has  to  have  all  of  this  handled  by 
the  Department  of  Justice. 
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That  is  my  quarrel.  Put  it  in  the  FCC.  It  would  probably  do  a 
better  job.  [General  laughter.] 

Senator  Ervin.  In  the  old  days  when  the  Postmaster  General  was 
the  chief  political  adviser  to  the  President,  he  did  not  have  very 
much  to  do,  except  to  read  the  postal  cards — so  that  was  rather 
noncontroversial. 

You  have  quoted  from  my  remarks  at  the  time  of  Attorney  General 
Mitchell's  original  confirmation  hearing.  At  this  time,  I  said  there  is 
something  incompatible  in  wedding  the  duty  of  the  chief  enforcer  of 
the  laws  and  the  obligation  to  be  a  political  adviser  and  political 
agitator 


Mr.  RoGOviN.  I  think  that  "agitator"  phase,  is  particularly  apt. 

Senator  Ervin.  Yes,  and  that  has  been  true  in  recent  years,  to 
some  degree,  in  all  the  administrations,  whether  Democratic  or  Re- 
publican. 

Mr.  RoGOviN.  Mr.  Chairman,  I  did  some  research  in  preparation 
for  these  hearings  and  it  is  fascinating  to  see  the  substantial  political 
background  of  almost  all  our  Attorneys  General.  As  Mr.  Sorensen 
said,  some  of  them  did  excellent  jobs.  But  the  fact  remains  that  they 
came  out  of  campaigns,  and  I  have  always  been  of  the  viewpoint 
that  a  successful  nominee,  after  the  election,  should  bring  in  all  of 
his  campaign  aides,  present  them  all  with  gold  watches,  thank  them 
profusely,  and  never  see  them  again.  [General  laughter.] 

And  yet  we  see  them  day  after  daj^  in  high  office. 

]Mr.  Edmisten.  I^t  me  ask  one  question  that  I  asked  Mr.  Sorensen. 

Do  you  not  believe,  that  when  a  President  is  running  for  reelection, 
there  ought  to  be  a  waiting  period  before  anj'  cabinet  official,  and 
most  specifically  an  Attorney  General,  can  resign  that  office  and 
become  the  presidential  campaign  manager? 

Mr.  RoGOvix.  I  agree  with  that.  We  have  conflict-of-interest  laws 
that  prevent  the  Attorney  General  from  going  out  and  handling  a 
piece  of  litigation  that  was  pending  while  he  was  in  office.  You  put 
it  so  well  before  about  the  heavy  mantle  that  he  takes  out  of  that 
office.  He  ought  not  to  be  involved.  Under  my  theory  he  would  not 
have  even  been  selected  as  Attorney  General.  We  would  have  been 
looking  for  a  different  kind  of  man,  and  the  President  would  have 
been  ill-advised  to  select  him  as  his  campaign  manager  because  he  is 
such  a  different  man. 

You  may  wish  to  obtain  a  pledge  from  nominees  when  they  come 
before  the  Judiciary  Committee  with  respect  to  their  prospective 
campaign  activities.  It  is  a  shame  that  you  do  not  have  a  string  to 
yank  these  people  back  after  they  go  back  on  their  promises  given  in 
testimony   at  their  confirmation  hearings. 

Professor  Miller.  Senator,  may  I  ask  one  more  question? 

Senator  ER^^N.  Yes. 

Professor  Miller.  This  is  sort  of  a  personal  matter. 

Mr.  Rogovin,  when  did  your  concern  about  this  begin?  Was  it 
prior  to  January  1969? 

Mr.  RoGOvix.  Take  the  judicial  selection  process.  It  has  always 
struck  me  as  being  awkward.  I  saw  it  going  on  in  the  Department  of 
Justice  when  I  was  there.  I  saw  people  work  diligently  to  try  to  find 
appropriate  nominees  and  to  check  their  records.  At  that  time  I  had 
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a  feeling  that  it  was  awkward.  I  think  the  last  year  and  a  half  has 
sharpened  my  focus  as  to  the  practices  within  the  Department  of 
Justice.  My  views  are  full-blown  today.  I  am  very  much  opposed  to 
the  practice. 

Professor  Miller.  So  that  it  is  fair  to  say,  I  take  it,  that  your 
concern  on  this  has  come  to  fruition  in  recent  years? 

Mr.  RoGoviN.  Yes,  Professor  Miller.  You  may  wish  to  look  at  the 
chapter  in  Victor  Navasky's  book,  Kennedy  Justice,  for  an  illuminat- 
ing report  in  how  the  author  found  the  selection  of  judges  was  con- 
ducted in  the  Department  during  Robert  Kennedy's  Attorney  Gen- 
eralship. 

Professor  IMiller.  Did  you  have  anything  to  do  with  the  decisions 
made  by  Attorney  General  Kennedy? 

Mr.  R0C7OVIN.  No,  I  was  not  in  tlie  Department  of  Justice  when 
Robert  Kennedy  was  Attorney  General.  I  was  Chief  Counsel  of 
Revenue. 

Senator  Ervin.  Thank  you  very  much. 

If  we  did  not  receive  any  other  paper  than  the  one  you  have 
given  us,  all  of  the  efforts  that  went  into  organizing  these  hearings 
would  have  been  well  worth  it. 

Mr.  RoGOviN.  That  is  very  kind  of  you.  Thank  you. 

Senator  Ervin.  Will  counsel  call  the  next  witness  I 

Mr.  Edmisten.  The  next  witness,  Mr.  Chairman,  is  Dr.  Santo  P. 
Amadeo,  a  former  professor  of  law  in  Puerto  Rico  who  is  now  of  the 
law  firm  of  Amadeo  and  Amadeo,  and  who  has  been  a  frequent 
contributor  to  many  of  our  efforts  over  the  years. 

Senator  Ervin.  We  want  to  thank  you  for  your  current  appearance 
and  the  help  you  have  been  to  us  on  several  occasions.  We  have  always 
found  your  views  helpful. 

STATEMENT  OF  DR.  SANTOS  P.  AMADEO 

Biographical  Sketch  of  Dr.  Santos  P.  Amadeo 

Santos  P.  Amadeo  was  born  in  Salinas,  Puerto  Rico  on  the  9tli  of  June, 
1902,  the  son  of  Jose  Vincente  Amadeo  and  Teresa  Semidey. 

He  is  married  to  Maria  de  los  Angeles  Navas  Amador  and  the  father  of 
two :  his  son  Jos^  Enrique  Amadeo,  a  lawyer  and,  Maria  Teresa  Amadeo 
Navas,  a  professor  of  Statistics  at  the  University  of  Puerto  Rico. 

He  graduated  from  East  Greenwich  Academy,  Rhode  Island,  in  1923.  He 
received  his  B.A.  specialize  in  Politics  Sciences  and  Sociology  from  the  Uni- 
versity of  Michigan  in  1926.  His  M.A.  specialize  in  Politics  Sciences  and 
Sociology  from  the  University  of  Michigan  in  1927.  In  1935,  at  Northwestern 
University  he  obtained  the  degree  of  Doctor  of  Jurisprudence  (Juris  Doctor). 

In  1938  he  obtained  his  LL.M.  from  Columbia  University,  and  in  1944  his 
degree  as  Doctor  of  Law  Science  (Jur.  Sc.  D.),  from  the  same  University. 

His  doctoral  thesis,  Argentine  Constitutional  Law,  a  study  of  the  impact  of 
the  Con.stitution  of  the  United  States  in  the  constitution  of  Argentine 
was  published  by  the  Columbia  University  Press  sponsored  by  the  Coordinator 
of  Interamerioan  Affairs  of  the  Department  of  States  of  the  United  States, 
and  distributed  to  libraries  around  the  world. 

He  received  a  scholarship  from  the  Guggenheim  Foundation  in  1941. 

A  I'rofessor  of  Law  and  Political  Sciences  at  the  University  of  Puerto 
Rico  from  1928  until  1969,  he  has  been  Professor  Emeritus  of  the  School  of 
Law  of  the  University  of  Puerto  Rico  from  1970  until  the  present  time. 
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He  was  legal  advisor  to  the  Board  of  Economy  of  War  and  the  Department 
of  State  of  the  United  States  in  Washington,  and  in  1942  a  special  aide  to 
the  Ambassador  of  the  United  States  in  the  Dominican  Republic. 

As  a  lawyer  he  has  distinguished  himself  as  constitutionalist  and  defender 
of  the  civirrights.  He  is  a  legal  advisor  of  the  Civil  Rights  Commission. 

Dr.  Amadeo.  Mr.  Chairman,  Members  of  the  U.S.  Senate's  Sub- 
committee on  Separation  of  Powers,  ladies  and  gentlemen,  deeply 
honored  I  am  by  your  invitation  to  express  my  views  on  Senate  bill 
2803  to  establish  the  Department  of  Justice  as  an  independent  estab- 
lishment of  the  United  States,  introduced  December  12,  1973,  by  the 
Chairman,  Hon.  Sam  J,  Ervin,  Jr. 

Conscientious  of  my  American  citizenship  and  a  firm  believer 
in  our  system  of  government,  especially  in  tlie  separation  of  constitu- 
tional powers  which  the  framers  of  our  Constitution  deemed  essential, 
and  which  the  bill  under  consideration  seeks  to  strengthen,  I  cannot 
but  subscribe  to  the  philosophy  and  purpose  of  the  bill  so  brilliantly 
expounded  by  Senator  Ervin  in  his  introductory  remarks  upon 
sulmiission  of  the  bill.  In  a  statesmanlike  manner,  suffused  with  con- 
stitutional acumen,  Hon.  Senator  Ervin's  remarks  should  serve  as 
an  inspiration  not  only  to  us  who  are  preoccupied  with  the  constitu- 
tional evolution  of  our  system,  but  to  all  who  hold  faith  in  the 
greatness  of  our  Xation. 

There  is  no  denying  that  events  of  the  past  year  have  eroded  in 
weaker  souls  the  trust  in  some  of  our  more  vital  institutions,  the 
highest  office  of  tlie  land  not  excepted.  Despair,  cynicism,  hopeless- 
ness and  suspicion  are  palpably  rising  their  ugly  heads  in  the  Nation. 

But  when  the  remedy  is  at  hand — S.  2803 — hope  is  renewed,  and 
brighter  is  the  future  of  our  people  and  our  Nation. 

In  creating  a  Department  of  Justice  as  an  independent  establish- 
ment of  the  United  States,  S.  2803  not  only  removes  it  from  the 
tainted  shadows  of  political  influence  by  the  executive  branch,  but 
preserves  and  enhances  and  guarantees  the  required  independence 
in  tlie  administration  of  justice,  one  of  the  mainstays  of  our 
dem.ocracy. 

Most  appropriately,  and  consistent  with  Anglo-American  philos- 
opliy  of  government,  S.  2803  seeks  to  confine  the  role  of  the  Attorney 
General  to  that  of  what  he  should  have  been,  and  should  be — the 
legal  adviser  to  the  government,  an  officer  whose  primary  duties  are 
mainly  ministerial,  someone  not  involved  in  policymaking.  With 
minor  exceptions,  the  office  of  the  Attorney  General,  as  contemplated 
in  S.  2803,  is  likened  to  its  British  counterpart. 

It  is  admittedly  hard  to  improve  on  S.  2803,  but  the  opportunity 
arises  to  advance  some  proposals  aimed  at  streamlining  the  functions 
of  the  Department  of  Justice  and  of  the  Attorney  General,  mindful, 
hovvever,  of  the  ultimate  goals  of  the  bill  under  consideration. 

PROPOSED   AMENDMENTS 

1.  Procedure  of  Appointments  of  the  Attorney  General  and  sub- 
ordinate officers: 

To  further  preserve  the  independence  essential  to  the  proper 
administration  of  justice  and  to  insulate  the  Department  of  Justice 
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from  tlie  direct  political  control  of  the  executive  branch  of  jrovern- 
ment,  I  respectfully  submit  that  the  appointment  of  the  Attorney 
General,  the  Deputy  General  and  the  Solicitor  General  by  the  Presi- 
dent be,  by  and  with  the  advice  and  consent  of  the  House  and  the 
Senate,  for  a  term  of  12  years. 

Consent  of  both  Houses  as  well  as  the  longer  term  of  office 
would,  in  my  view,  not  only  encourage  a  more  careful  selection  by  the 
President,  but  attract  the  best  qualified  aspirants  to  the  respective 
offices.  The  salary  of  the  Attorney  General  should  of  necessity  be 
commensurate  with  that  of  a  Justice  of  the  U.S.  Supreme  Court. 

2.  Director  of  the  Federal  Bureau  of  Investigation : 

Under  S.  2803  the  Director  of  the  Federal  Bureau  of  Investigation 
ceases  to  be  a  presidential  appointee  and  is  designated  by  the  Attor- 
ney General. 

I  would  propose  that  the  term  of  office  of  the  Director  of  the 
Federal  Bureau  of  Investigation  be  increased  to  8  years,  with  the 
proviso  that  the  appointment  be  subject  to  advice  and  consent  of 
the  Senate. 

3.  U.S.  attorneys : 

S.  2803  authorizes  the  Attorney  General  to  appoint  U.S.  attorneys. 
In  my  view,  this  gives  the  Attorney  General  too  wide  a  latitude  to 
avail  himself  of  an  eventual  phalanx  of  pliable  functionaries  only 
too  willing  to  do  his  bidding  and  command,  defeating  S.  2803's  goal 
of  proper  administration  of  justice. 

I  would  propose  that  a  12-year  term  be  provided  for  U.S.  attor- 
neys and  that  their  appointments  be  subject  to  the  advice  and  con- 
sent of  the  Senate. 

4.  Grand  jury  proceedings : 

Within  the  scope  of  an  independent  Department  of  Justice,  a  long, 
hard  look  must  be  cast  at  the  Federal  grand  jury  proceedings  if  we 
are  to  insure,  as  is  the  goal  of  S.  2803,  a  proper  administration  of 
justice. 

The  institution  of  the  grand  jury  is  essential  to  a  system  of 
democratic  justice.  In  its  inception  the  grand  jury  was  in  England 
an  instrument  of  the  executive  branch.  It  developed,  however,  as  an 
instrument  for  the  protection  of  the  citizen  against  the  State.  Since 
1923,  the  grand  jury  in  the  United  States  has  been  subjected  to  attack 
as  an  inefficient  instrument  of  criminal  justice,  and  many  authorities 
have  recommended  its  abolition,  branding  it  as  a  rubber  stamp  of 
the  prosecution. 

Xow,  within  the  scope  of  S.  2803,  the  opportunity  arises  to  give  the 
grand  jury  system  its  democratic  intended  purpose  and  to  strip  it 
of  its  star  chamber-like  vestiges. 

Without  divesting  it  of  its  investigative  powers,  the  grand  jury 
system  must  be  endowed  with  the  elements  of  the  preliminary  hear- 
ing, giving  the  accused  the  constitutional  right  to  confront  the  ac- 
cusers with  assistance  of  counsel,  before  an  indictment  issues.  And 
consequently,  the  U.S.  attorneys  should  be  depi'ived  of  the  power 
to  file  infoi^mation  absent  a  finding  by  the  grand  jury  or  a  Federal 
committing  magistrate  of  probable  cause  for  prosecution. 

5.  Prison  systems  and  parole: 
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In  order  to  apply  the  principles  of  the  rehabilitation  of  prisoners, 
the  administration  of  the  Federal  penitentiary  and  jail  systems 
should  be  removed  from  the  Department  of  Justice  and  placed  under 
the  jurisdiction  of  the  Department  of  Health,  Education,  and  Wel- 
fare, 

The  underlying  reason  for  this  proposal  is  that  imprisonment,  is 
society's  instrument  for  the  reform  rather  than  a  punishment  of  the 
prisoner. 

In  England,  the  prison  system  is  under  the  jurisdiction  of  the 
Home  Office  and  it  is  the  Home  Secretary  who  advises  the  Crown 
on  matters  dealing  with  executive  clemency.  The  British  practice, 
in  our  view,  is  more  logical  and  scientific  because  the  Home  Office, 
having  notliing  to  do  with  prosecution,  as  our  Department  of  Health, 
Education,  and  Welfare,  is  in  a  better  position  to  achieve  prisoner 
rehabilitation  and  eventual  return  to  social  usefulness. 

For  the  same  reasons  parole  matters  should  be  removed  from  the 
Department  of  Justice  and  transferred  to  the  Department  of  Health, 
Education,  and  Welfare. 

The  sociological  impact  of  this  proposal  can  easily  be  recognized 
in  the  British  experience. 

On  July  20,  1910,  when  Sir  Winston  Churchill  was  appointed 
Home  Secretary  he  said  the  following  on  the  treatment  of  criminals, 
in  a  speech  delivered  in  the  House  of  Commons: 

The  mood  and  temper  of  the  public  in  regard  to  the  treatment  of  crime 
and  criminals  is  one  of  the  most  unfailing  tests  of  any  country.  A  calm, 
dispassionate  recognition  of  the  rights  of  any  accused,  and  even  of  the  con- 
victed criminal,  against  the  state — a  constant  heart-searching  by  all  charged 
with  the  duty  of  punishment — a  desire  and  eagerness  to  rehabilitate  in  the 
world  of  industry  those  who  have  paid  their  due  in  the  hard  coinage  of 
punishment ;  tireless  efforts  towards  the  discovery  of  curative  and  regenera- 
tive processes :  unfailing  faith  that  there  is  a  treasure,  if  you  can  find  it,  in 
the  heart  of  every  man.  These  are  symbols,  which,  in  the  treatment  of  crime 
and  the  criminal,  mark  and  measure  the  stored  up  strength  of  a  nation,  and 
are  sign,  and  proof  of  the  living  virtue  within  it. 

6.    The  press  and  criminal  investigations : 

Without  any  attempt  to  infringe  upon  the  first  amendment's  guar- 
antee of  a  free  press,  some  provision  must  be  made  in  S.  2803's  goal 
of  proper  admniistration  of  justice  to  insure  a  fair  trial  for  the 
accused. 

It  should  be  made  a  crime  for  prosecutors  and  other  executive 
divisions  to  provide  to  the  press  and  other  communications  media  in- 
formation detrimental  to  the  accused's  right  to  a  fair  trial.  News 
should  be  limited  to  the  name  of  the  accused,  the  crime  charged, 
personal  data,  and  bail  fixed.  Details  of  the  investigation,  like  grand 
jury  proceedings,  should  be  kept  secret  until  the  trial.  The  law 
should  prohibit  the  publication  of  the  testimonies  of  witnesses  and 
the  criminal  record  of  the  accused,  as  well  as  any  confession  or  ad- 
mission of  the  person  investigated. 

The  Attorney  General,  under  S.  2803,  should  be  held  responsible 
for  the  preservation  of  the  accused's  right  to  a  fair  trial — that  is, 
by  preventing  trial  by  news  media. 
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SENATE   BILL    29  7  S 


Senate  bill  2978,  introduced  by  the  Honorable  Alan  Cranston, 
Senator  from  California,  with  the  ultimate  purpose  of' establishing 
the  office  of  an  Independent  Permanent  Prosecutor  whose  main  func- 
tion would  be  the  investigation  and  prosecution  of  official  misconduct 
and  other  oifenses  committed  by  high  Government  officials,  offers  the 
opportunity  for  some  remarks  I  deem  pertinent  within  the  more 
comprehensive  scope  of  Senate  bill  2803  under  consideration. 

The  former  bill — S.  2978 — addresses  itself  to  the  creation  of  a 
commission  to  study  the  establishment  of  an  independent  permanent 
mechanism  to  investigate  and  prosecute  official  misconduct  and  other 
offenses  by  high  Government  offxials,  whereas  the  latter — S.  2803 — 
seeks  to  remove  the  U.S.  Department  of  Justice  from  direct  political 
control  of  the  executive  branch. 

The  ultimate  purpose  of  both  measures,  in  my  view,  is  to  insulate 
the  investigative  and  prosecutorial  processes  from  the  control  and 
influence  of  the  executive  branch,  especially  when  officers  of  the 
same  are  suspect  of  involvement  in  misconduct. 

Both  bills  share  identical  motivating  circumstances  and  aim  at 
the  same  goal.  Thus,  I  respectfully  submit  that  some  of  the  intended 
provisions  of  S.  2978  be  incorporated  in  Senate  bill  2803  as  follows : 
Within  the  proposed  independent  Department  of  Justice  contem- 
plated by  S.  2803  I  believe  there  is  room  for  the  independent 
mechanism  for  the  investigation  and  prosecution  of  official  miscon- 
duct and  other  offenses  committed  by  high  Government  officials  as 
intended  in  S.  2978. 

I  fully  agree  with  Hon.  Senator  Cranston's  findings  as  stated 
in  S.  2978,  subsections  (1)  through  (5),  but  I  see  no  reason  why  the 
bill's  ultimate  goal  should  not  be  incorporated  into  S.  2803,  althougii, 
of  course,  there  is  ample  room  for  exploring  and  scrutinizing  through 
the  commission  it  creates  all  of  its  aspects  and  projections. 

With  these  thoughts  in  mind  and  conscious  of  S.  2978's  ultimate 
goal — an  Independent  Permanent  Prosecutor  entrusted  with  the  in- 
vestigation and  prosecution  of  official  misconduct  and  other  offenses 
in  high  Government  circles — I  would  propose  that  this  particular 
official  with  his  particular  functions  be  appointed  by  the  U.S. 
Supreme  Court,  not  the  Chief  Justice  alone,  from  among  three 
candidates  submitted  by  the  independent  Attorney  General. 

To  carry  out  his  appointed,  though  limited,  duties,  he  should 
command  all  the  investigative  and  prosecutorial  resources  of  the 
independent  Department  of  Justice  and  of  all  other  governmental 
departments  and  agencies  as  provided  in  S.  2803. 

I  believe  that  appointment  of  the  Independent  Permanent  Prose- 
cutor by  the  U.S.  Supreme  Court  removes  him  from  political  control 
by  the  executive. 

An  alternative  to  the  nomination  of  the  Independent  Permanent 
Prosecutor  by  the  Attorney  General  would  be  through  a  four-member 
commission  representative  of  the  legal  profession,  the  public  interest, 
and  Government  interest,  three  of  w^hose  members  cannot  be  of  the 
same  political  persuasion.  Such  a  commission  would  be  created  by 
congressional  action  for  the  sole  purpose  of  nominating  the  Inde- 
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pendent  Permanent  Prosecutor,  and  should  cease  to  exist  once  its 
duty  is  discharged. 

Tlie  Independent  Permanent  Prosecutor's  term  of  office  should  be 
12  years  and  his  sahxry  equivalent  to  the  Solicitor  General's. 

Thank  you  very  much. 

Senator  Ervin.  I  infer  that  you  believe  tliat  the  grand  jury  sliould 
be  restored  to  its  original  purpose,  and  left  to  stand  as  an  instrument 
between  the  state  and  the  accused  so  that  the  accused  would  not  be 
placed  on  trial  unless  the  evidence  brought  before  the  grand  jury 
shov.'s  that  he  was  probably  guilty. 

Dr.  Amadeo.  Yes,  I  think  that  the  Federal  grand  jury  has  too 
many  powers. 

Senator  Ervin.  Do  you  not  agree  with  me  that  during  recent  years 
the  functions  of  the  grand  jury  in  the  Federal  system  of  criminal 
justice  have  been  perverted  and  the  grand  jury  has  become  an  investi- 
gative instrument  for  the  benefit  of  the  prosecution? 

Dr.  Amadeo.  Yes,  well,  as  I  said,  the  investigative  powers  should 
remain 

Senator  Ervin.  Yes. 

Dr.  Amadeo  [continuing].  Because  the  grand  jury  represents  the 
people.  There  is  no  question  about  that.  But  the  suspect  should  have 
the  right  to  present  his  views  to  the  grand  jury. 

Senator  Ervin.  Is  it  not  true  that  the  Federal  prosecutors  use  the 
grand  jury  to  collect  testimony  for  their  benefit? 

Dr.  Amadeo.  Exactly.  Especially  when  they  make  reports.  I  do 
jiot  see  how  that  is  possible  in  this  country.  In  England,  there  is 
a  preliminary  hearing.  The  grand  jury  practically  has  disappeared, 
and  the  accused  has  a  right  to  counsel.  He  has  the  right  to  interrogate 
witnesses.  And  here,  the  Supreme  Court  has  given  too  much  power 
to  the  grand  jury  because  the  grand  jury  can  file  an  indictment  on 
the  basis  of  hearsay  evidence  and  then  not  let  the  accused  see  the 
testimony.  So,  it  is  really  a  star  chamber  proceeding. 

Senator  Ervin.  And  the  counsels  for  the  prosecution  are  permitted 
to  be  present  during  the  presentation  of  testimony,  and  the  defend- 
ant's counsel  is  excluded. 

Dr.  Amadeo.  Yes.  I  mean  oven  if  thev  have  a  small  grand  jurv — 
let  us  say  12  instead  of  23  or  24 — in  other  words,  hold  a  prelimmary 
hearing  within  the  grand  jury. 

Senator  ERV^N.  I  am  very  much  intrigued  by  your  suggestion  about 
the  prisons  and  parole  functions — transferring  them  to  the  Depart- 
ment of  Health,  Education,  and  Welfare. 

Now  I  have  always  been  taught  that  criminal  punishment  has  three 
objectives.  The  first  is  to  punish  the  offender.  The  second  is  to  deter 
other  people  from  offending.  And  the  third  is  to  rehabilitate  or  re- 
form the  offender  and  restore  him  to  society. 

Do  you  not  agree  that  our  prison  systems  are  performing  this 
third  function  very  badly? 

Dr.  Aiviadeo.  Yes.  We  do  not  know  what  we  can  do  with  prisons. 
They  could  be  abolished  and  limit  jails  and  prisons  to  people  who 
are  really  a  danger  to  society.  The  purpose  is  for  rehabilitation.  I 
do  not  believe  in  punishment,  as  sucL 
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Senator  Ervin.  Has  it  not  been  your  observation  that  by  putting  the 
prison  systems  under  the  control  of  tlie  Department  of  Justice,  we 
have,  to  a  large  extent,  lost  sight  of  the  third — and  really  the  most 
important — function  of  criminal  punishment?  That  is,  the  rehabilita- 
tion ? 

Dr.  Amadeo.  Yes. 

Senator  Ervin.  And  I  think  one  other  witness  has  suggested  tliat 
as  long  as  the  correctional  system  is  under  the  control  of  the  Depart- 
ment of  Justice,  it  is  going  to  share  the  smallest  part  of  the  budget  of 
that  Department. 

Dr.  Amadeo.  Exactly.  And  that  it  is  a  continuation  of  the  prosecu- 
torial attitude. 

Senator  Ervin.  Do  you  have  a  question? 

Professor  Miller.  No,  sir,  I  have  no  questions. 

Mr.  Edmisten.  Dr.  Amadeo,  you  are  aware,  I  know,  that  certain 
States  have  independent  departments  of  justice.  What  does  Puerto 
Rico  have? 

Dr.  Amadeo.  We  have  a  centralized — in  the  office  of  attorney 
general  as  created  by  the  constitution. 

Mr.  Edmisten.  Is  it  independent  of  the  executive  branch? 

Dr.  Amadeo.  No.  It  is  just  like  the  past,  and  has  more  political 
influence  than  here.  [General  laughter.] 

I  know  that,  because  my  son  was  Assistant  Secretary  of  Justice.  I 
know  there  was  a  lot  of  politics. 

Senator  Ervin.  I  want  to  thank  you  for  appearing  here  today.  I 
think  you  first  appeared  before  the  Committee  on  Constitutional 
Rights  when  it  was  considering  the  criminal  justice  bill,  and  also 
appeared  on  several  other  occasions.  You  have  always  been  most 
helpful,  and  you  have  always  made  some  very  original  recommenda- 
tions. 

Dr.  Amadeo.  Thank  you. 

Senator  Ervin.  Thank  you,  very  much. 

The  committee  will  stand  in  recess  until  10  a.m.  tomorrow  when 
we  will  meet  at  the  same  place. 

[Whereupon,  at  12.55  p.m.,  the  subcommittee  recessed  to  reconvene 
at  10  a.m.,  March  27,  1974.] 
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U.S.    Senate, 
Subcommittee  ox  Separation  of  Powers, 

Committee  on  the  Judiciary, 

Washington^  B.C. 

Tlie  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  the  Honorable  Sam  J.  Ervin, 
Jr.  (chairman  of  the  subcommittee),  presiding. 

Present:  Senator  Ervin. 

Also  present :  Ruf us  L.  Edmisten,  chief  counsel  and  staff  director ; 
Walker  F.  Nolan,  Jr.,  counsel ;  Telma  P.  Moore,  executive  assistant ; 
Clair  W.  Rodgers,  Jr.,  minority  counsel;  J.  L.  Pecore,  assistant  coun- 
sel; J.  Michael  Carpenter,  professional  staff  member;  and  Prof. 
Arthur  S.  Miller,  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order.  The  counsel 
will  call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  subcommittee  has  the  pleasure 
of  having  as  its  first  witness  the  Honorable  Arthur  J.  Goldberg, 
former  Justice  of  the  U.S.  Supreme  Court. 

Senator  Ervin.  Justice  Goldberg,  we  are  delighted  to  welcome 
you,  as  we  have  in  times  past.  You  have  been  of  material  help  to  us 
on  many  occasions  and  we  are  delighted  to  have  you  here. 

STATEMENT  OF  HON.  ARTHUE  J.  GOLDBEEG,  EOKMEE  JUSTICE  OP 

THE  U.S.  SUPEEME  COUET 

Biographical  Sketch  of  Arthur  J.  Goldberg 

Arthur  J.  Goldberg  has  served  as  Associate  Justice  of  the  Supreme  Court 
of  the  United  States,  the  Permanent  Representative  of  the  United  States  to 
the  United  Nations  with  the  rank  of  Ambassador,  and  Secretary  of  Labor. 

Justice  Goldberg  was  born  in  Chicago,  Illinois,  on  August  8,  1903,  the  son 
of  Joseph  and  Rebecca  Goldberg. 

He  received  his  elementary  education  in  Chicago  Public  Schools  and  was 
graduated  from  Benjamin  Harrison  High  School  in  1924.  Mr.  Goldberg  at- 
tended Crane  Junior  College,  a  branch  of  the  City  College  of  Chicago.  He 
received  the  Bachelor  of  Science  in  Law  degree  in  1929  and  Doctor  of  Juris- 
prudence in  1930  from  Northwestern  University.  He  was  Editor-in-Chief  of 
tlie  Illinois  Law  Review. 

In  1929,  Mr.  Goldberg  was  admitted  to  practice  before  the  Illinois  bar. 
He  qualified  for  practice  before  the  Supreme  Court  of  the  United  States  iu 
i:)37. 

Mr.  Goldberg  was  General  Counsel  of  the  Congress  of  Industrial  Organiza- 
tions,   (CIO)    194S-1955,    and    United    Steel    V.'orkers   of   America,    1948-196L 
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He  was  Special  Counsel  for  tlie  AFL-CIO,  1955-1961.  He  also  was  Legal 
Advisor  to  several  international  unions. 

During  World  War  II  he  served  as  Special  Assistant  with  the  rank  of 
Captain  and  Major  with  the  Office  of  Strategic  Services. 

He  is  author  of  articles  in  American  legal  publications  and  journals  of 
opinion,  and  the  author  of  several  books,  including  "AFL-CIO :  Labor  United," 
"The  Defenses  of  Freedom:  The  Public  Papers  of  Arthur  J.  Goldberg,"  and 
"Equal  Justice :  The  Warren  Era  of  the   Supreme  Court." 

Mr.  Goldberg  married  Dorothy  Kurgans,  an  artist,  in  1931.  They  have  two 
children,  a  daughter,  Mrs.  Barbara  Cramer,  a  social  worker  in  Chicago,  and 
a  son,  Robert  M.  Goldberg,  an  Alaska  lawyer. 

Justice  Goldberg  is  now  practicing  law  in  Washington,  D.  C,  and  is  also 
a  University  Professor  of  Law  and  Diplomacy  at  American  University, 
Washington,  D.  C, 

Mr.  Goldberg.  Mr,  Chairman  and  gentlemen  and  ladies,  I  am  very 
glad  to  respond  to  your  invitation,  Mr.  Chairman,  and  the  invitation 
of  members  of  this  distinguished  subcommittee  to  present  my  views 
on  the  important  subject  of  insuring  that  the  Department  of  Justice 
is  insulated  from  political  control  by  the  executive  branch  of  the 
Government. 

To  this  end,  Mr.  Chairman,  you  have  submitted  your  bill,  S. 
2803,  to  establish  the  Department  of  Justice  as  an  independent 
agency  of  Government. 

In  the  invitation,  you  have  also  asked  me  to  comment  on  Senator 
Cranston's  bill,  which  would  create  a  commission  to  study  the 
question  of  the  establishment  of  a  Permanent  Special  Prosecutor  in 
the  Federal  scheme. 

I  have  read  the  statement  that  you  made  in  introducing  the 
bill,  Mr.  Chairman,  and  you  made  it  clear  that  the  purpose  of  these 
hearings  is  to  explore  the  entire  subject  area  and  "to  receive  diverse 
views"  relating  thereto. 

I  want  to  commend  you,  Mr.  Chairman,  and  members  of  your 
subcommittee  for  focusing  attention  on  the  pressing  need  to  in- 
sulate the  Department  of  Justice  from  political  control  and  to  make 
it  truly  independent.  That  it  is  desirable  to  do  so  is  scarcely  arguable, 
in  light  of  recent  and  highly  deplorable  disclosures  of  influence 
"peddling"  affecting  the  operation  of  the  Department  of  Justice. 

I  am  entirely  in  agreement  with  the  stated  goal  of  S.  2803  to 
divorce  politics  from  the  administration  and  operations  of  the 
Department  of  Justice.  Justice  and  politics  do  not  mix  and  should 
not  mix. 

The  hearings  before  the  Senate  Watergate  Committee,  ably  chaired 
by  you,  Mr.  Chairman,  contain  sufficient  sworn  and  uncontradicted 
testimony  clearly  demonstrating  the  need  of  reform  to  insulate  the 
Department  of  Justice  from  political  influence. 

I  hasten  to  add  that  in  saying  this,  I  in  no  way  wish  to  express 
any  opinion  as  to  the  actions  of  former  Attorney  General  Mitchell, 
who  is  now  on  trial  for  certain  offenses  and  under  indictment  for 
others;  or  the  actions  of  other  high  ranking  governmental  officials 
who  have  been  indicted  for  various  offenses,  including  obstruction 
of  justice.  They,  like  all  citizens  charged  with  criminal  offenses, 
are  entitled  to  the  presumption  of  innocence.  It  would  be  entirely 
inappropriate  for  me  to  connnent  on  the  substance  of  the  charges 
which  are  now  sub  judice. 
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The  essence  of  S.  2808  is  to  make  the  Department  of  Justice 
the  equivalent  of  an  independent  regulatory  agency  of  the  Govern- 
ment. While  agreeing  with  tlie  objective  of  insulating  the  Depart- 
ment from  politics,  I  am  not  in  agreement  that  this  can  best  be 
done  by  converting  the  Department  of  Justice  into  such  an  agency. 
My  reasons  are  these : 

In  my  judicial  experience,  as  well  as  my  experience  at  the  bar, 
I  have  concluded  that  the  so-called  independent  regulatory  agencies, 
with  some  notable  exceptions,  are  not  always  free  from  political 
influence,  and  that  some  tend  to  become  captive  to  the  interests 
which  they  are  by  law  mandated  to  regulate.  I  say  this  with  great 
regret. 

I  was  a  strong  supporter  of  administrative  agencies  at  their 
inception.  I  now  lean  to  the  view  that  the  investigative,  administra- 
tive, and  judicial  functions  of  these  agencies  should  be  separated — 
a  view,  Mr.  Chairman,  which  in  candor,  I  should  say,  I  one  time 
opposed. 

In  the  case  of  the  Department  of  Justice,  I  would  not,  for  ex- 
ample, like  to  see  the  Antitrust  Division  of  the  Department  part 
of  an  independent  agency,  charged  with  the  enforcement  of  the 
antitrust  laws.  "V^^iile  the  Antitrust  Division  is  not  perfect — no  de- 
partment of  government  is — it  nevertheless  has  an  outstanding 
record  of  able  and  vigorous  enforcement  of 'the  antitrust  laws.  I 
would  not  like  to  see  this  Division  captive  of  the  interests  the 
Division  is  designed  to  oversee. 

It  is  my  con^-iction  tliat  the  commendable  goal  of  your  bill,  namely, 
insuring  the  independence  of  the  Department  of  Justice,  can  best  be 
achieved  by  a  series  of  other  measures.  Some  of  these  measures 
require  implementing  legislation;  others  do  not.  If  adopted,  they 
could  effectively  achieve  the  goal  which  the  bills  now  under  con- 
sideration seek,  without  changing  the  traditional  and  paramount 
role  of  the  Department  of  Justice  in  the  executive  branch.  The 
measures  I  would  propose  are  as  follows : 

(1)  The  Attorney  General,  the  Deputy  and  Assistant  Attorneys 
General,  and  the  U.S.  attorneys  should  be  precluded  from  engaging 
in  any  type  of  political  activity  while  in  office.  Tliese  officials  should 
take  no  part  in  election  campaigns  or  financing,  but  rather  should  be 
required  to  devote  their  undivided  energies  to  the  administration 
of  justice  with  impartiality  and  without  political  pressures. 

By  the  very  nature  of  the  cases  and  issues  dealt  with  by  officials 
of  the  Justice  Department,  a  great  deal  of  necessary  prosecutorial 
discretion  is  vested  in  their  offices.  This  being  the  case,  they  should, 
like  Caesar's  wife,  be  above  suspicion.  Like  judges,  these  offif^ials 
of  the  Department — of  whatever  rank — should  conduct  the  affairs 
of  the  Department  in  such  a  Avay  as  to  avoid  not  only  actual  impro- 
priety, but  tlie  very  appearance  of  impropriety.  This  standard  is 
the  established  test  for  the  conduct  of  judges. 

Divorcing  the  Attorney  General  and  the  other  high  ranking 
officers  in  the  Justice  Department,  subject  to  senatorial  confirma- 
tion, from  political  influence  could  be  accomplished,  it  seems  to  me, 
in  any  one  of  several  ways. 
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Without  enacting  any  new  legislation,  the  Senate  could  exact 
commitments  of  political  disengagement  and  involvement  from  nomi- 
nees for  these  offices  as  a  condition  of  senatorial  consent  to  their 
appointment.  The  efficacy  of  this  method  is  demonstrated  by  the 
resignations  of  former  Attorney  General  Richardson  and  Deputy 
Attorney  General  Ruckelshaus  who,  having  made  commitments  to  the 
Senate  Judiciary  Committee,  felt  dutybound  to  honor  these  com- 
mitments when  asked  to  violate  them  by  aides  speaking  for  the 
President. 

I  have  the  highest  commendation  and  regard  for  these  distin- 
guished men  who  lived  up  to  commitments  made  to  the  Senate  of 
the  United  States, 

Another  method  would  be  for  the  top  officials  in  the  Department 
of  Justice  to  adopt  a  self-denying  ordinance  against  mixing  in 
politics.  Traditionally,  the  Secretaries  of  State  and  Defense  avoid 
political  entanglements  while  in  office.  Considering  the  nature  of  the 
responsibilities  of  their  offices,  there  is  every  reason  for  the  Attorney 
General  and  his  high  ranking  colleagues  to  do  likewise. 

A  third  method,  which  would  require  implementing  legislation, 
would  be  to  enact  a  new  statute  or  to  amend  the  Hatch  Act  to 
prohibit  the  Attorney  General  and  all  other  Presidential  appointees 
in  the  Justice  Department  from  engaging  in  political  activity,  just 
as  other  Federal  employees  are  now  prohibited.  Whatever  may  be 
said  concerning  the  constitutionality  of  such  a  statutory  prohibition 
when  applied  to  low  ranking  government  employees,  it  is  my  view 
that  the  compelling  necessity  for  the  impartial  administration  of 
justice  would  sustain  a  carefully  drafted  statute  prohibiting  political 
involvements  by  high  ranking  officials  of  the  Department  of  Justice. 

(2)  The  attorneys  employed  by  the  Justice  Department  who  are 
below  the  rank  of  Presidential  appointees,  but  who  comprise  the 
solid  core  of  the  Department's  operations,  should  be  placed  under  the 
Civil  Service  Act.  Currently  these  attorneys  are  not  covered  by  the 
act.  This  measure  v.-ould  require  new  legislation,  but  the  job  security 
and  other  safeguards  of  the  Civil  Service  Act  would  serve  to 
strengthen  the  independence  of  the  professional  cadres  of  the  Justice 
Department. 

In  making  this  proposal,  I  think  it  only  proper  to  pay  tribute 
to  the  measu.re  of  independence  already  displayed  by  the  Depart- 
ment's career  service,  notwithstanding  their  current  lack  of  civil 
service  protection.  However,  civil  service  status  would  afford  addi- 
tional protection  against  political  influence  and  promote  independent 
decisionmaking. 

(3)  The  office  of  White  House  Counsel  to  the  President  should  be 
eliminated.  AVith  an  Attorney  General  and  Department  of  Justice 
disentangled  from  politics,  it  would  seem  to  me  that  there  is  no 
good  reason  for  the  continued  existence  of  the  offxce  and  staff  of  the 
White  House  Counsal — an  office  unknown  until  President  Franklin 
D.  Roosevelt's  administration.  The  Attorney  General  and  the  De- 
partment of  Justice  should  serve  as  White  House  Counsel.  There 
are  great  advantages  in  making  this  necessary  reform. 

The  Attorney  General  and  his  staff  are  subject,  as  all  Cabinet 
officials  are  or  should  be,  to  justifying  and  reporting  their  conduct 
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to  appropriate  committees  of  Congress.  Excessive  claims  of  execu- 
tive privilege  could  and  should  not  be  invoked  by  them.  Further, 
the  President  will  get  the  benefit,  if  the  Attorney  General  and  his 
ranking  colleagues  are  selected  properly  and  insulated  from  politics, 
of  far  more  objective  advice  than  White  House  staff  counsel  are 
likely  to  provide.  The  recent  report  of  a  panel  of  the  National 
Academy  of  Public  Administration  to  the  Senate  Watergate  Com- 
mittee, in  my  vieAv,  gives  compelling  documentation  of  the  dangers 
of  an  ever-burgeoning  and  overpowerful  White  House  staff — origi- 
nally designed  merely  to  assist  the  President  in  the  transaction  of 
Government  business. 

Senator  Ervin.  Someone  has  remarked  that  this  White  House 
.'itafl'  was  originally  set  up  to  be  of  assistance  to  the  President,  but 
they  have  converted  themselves  to  Assistant  Presidents. 

Mr.  Goldberg.  That  is  correct.  And  Senator,  you  and  I  will  recall 
that  when  the  White  House  staff  and  assistants  were  appointed 
imder  President  Roosevelt's  administration,  they  were  designated  as 
"anonymous  assistants,"  who  were  essentially  designed  to  perform  a 
liaison  function,  to  keep  the  business  flowing,  not  to  act,  as  you  have 
indicated,  as  Assistant  Presidents  or,  as  your  hearings  disclosed, 
sometimes  as  Presidents.  It  seems  to  me  that  they  sometimes  even  go 
a  step  beyond  that,  making  decisions  which  apparentlj',  in  their 
discretion,  they  maj^  or  may  not  have  thought  necessary  to  bring 
to  the  attention  of  the  President. 

Importantly,  the  advice  of  the  Department  of  Justice  to  the 
President  should  appropriately  be,  in  large  measure,  in  the  public 
domain.  If  the  Freedom  of  Information  Act  does  not  currently 
insure  this,  it  should  be  amended  to  so  provide. 

Except  in  cases  of  genuine  national  security — strictly  defined  by 
law,  not  in  the  amorj)hous  state  in  which  it  now  exists — virtually  all 
activities  of  the  Justice  Department,  including  advice  to  the  Presi- 
dent, should  be  made  public. 

(4)  The  establishment  by  Congress  of  a  Joint  Oversight  Commit- 
tee to  monitor  the  operations  of  the  Department  of  Justice,  just  as 
the  Joint  Committees  on  Atomic  Energy,  Congressional  Operations, 
Defense  Production  and  Internal  Revenue  Taxation  monitor  the 
operations  of  the  agencies  with  responsibility  in  those  areas.  Just 
as  there  is  a  compelling  need  for  congressional  oversight  in  these 
cases,  I  see  a  similar  necessity  in  the  highly  sensitive  area  of  the 
administration  of  justice.  This  would  not  require  any  substantive 
legislation,  as  it  is  within  the  power  of  Congress  to  establish  such  a 
committee. 

(5)  The  Attorney  General  and  all  other  Justice  Department  em- 
ployees should  be  prohibited  from  advising  the  President  concerning 
his  private  affairs  or  his  political  and  reelection  activities.  As  to 
these  matters,  the  President  is  not  acting  in  the  performance  of 
the  duties  of  the  Presidency,  but  as  a  candidate  for  office  or  in  a 
private  capacity.  Sucli  advice  should  be  left,  in  election  matters,  to 
attorneys  for  the  political  parties,  to  be  paid  for  by  them;  or,  in 
private  matters,  to  the  President's  private  counsel,  to  be  paid  for 
by  him.  Here  too,  this  could  be  accomplished  by  assurances  to  the 
Senate  in  confirmation  hearings,  by  a  self-denying  ordinance,  or  by 
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appropriate  legislation.  Legislation  of  this  type  clearly  would  be 
sustainable  under  the  necessary  and  proper  clause  of  the  constitution, 
as  would  the  other  legislation  I  have  proposed. 

In  saying  this,  I  do  not  mean  to  intimate  that  even  under  present 
laws  it  is  appropriate  for  lawyers  for  the  Government  to  serve 
the  President  in  his  private  capacity  and  be  paid  for  out  of  Gov- 
ernment funds.  I  do  not  believe  that  present  legislation  permits  this. 
But  if  we  need  additional  legislation,  let  us  have  it,  because  a  very 
important  principle  is  involved ;  namely,  that  the  Government  is  not 
chargeable  Avithout  private  activities,  the  private  activities  of 
Government  servants  or  officials. 

Another  measure  I  propose  is  for  Congress  more  vigorously  to 
exercise  its  constitutional  responsibility — and  I  refer  here  to  the 
Senate — to  advise  and  consent  to  Presidential  nominations  for  At- 
torney General  and  other  high  Justice  Department  posts  by  carefully 
scrutinizing  the  qualifications  of  Presidential  nominees  for  these 
important  offices.  The  Attorney  General  and  his  associates,  all  must 
agree,  play  a  crucial  role  in  the  administration  of  justice.  The  in- 
quiry, with  all  respect,  should  not  be  confined  to  the  legal  compe- 
tence of  the  nominees,  which  of  course  must  be  established,  but 
should  extend  to  the  integrity  and  character  of  the  nominees.  This 
proposal  requires  no  implementing  legislation;  it  merely  requires 
Congress  to  perform  its  existing  constitutional  and  statutory  duties. 

One  of  the  traditional  concepts  applicable  to  the  bar  at  large  is 
too  often  overlooked  in  senatorial  confirmation  hearings  involving 
nominees  for  Attorney  General,  Assistant  Attorney  General,  Deputy, 
and  U.S.  attorneys.  That  concept — which  I  fear,  Mr.  Chairman,  in 
the  day  of  the  organization  man  and  big  interests  which  lawyers 
arv)  called  upon  to  serve,  is  too  often  overlooked — is  that  the  bar  is 
independent,  that  it  is  not  a  servant  of  a  client,  but  services  a  client; 
and  that  the  men  and  w^omen  of  the  bar  are  independent  and  give 
counsel  and  advise  independently.  The  principal  law  enforcement 
officers  of  the  Government  should  be  lawyers  in  that  sense,  and  not 
organization  men,  even  if  the  organization  is  the  President.  Any 
nominee  of  a  ditferent  mind  or  character  should  not  be  confirmed  by 
the  Senate. 

With  respect  to  Senator  Cranston's  proposals,  I  believe  that  if 
the  Attorney  General  and  the  Department  of  Justice  are  truly  inde- 
pendent, there  would  be  no  need  for  a  Special  Prosecutor.  The 
question  of  a  Special  Prosecutor  developed,  Mr.  Chairman,  out  of 
your  hearings  because  of  involvements  by  high  ranking  officials  of 
the  Department  of  Justice  in  matters  which  they  should  not  have 
been  involved  in — or  at  least  it  was  demonstrated  by  evidence,  they 
had  a  duty  to  be  involved  in,  but  not  in  the  way  in  which  they  were 
involved. 

In  any  event,  however,  it  would  seem  to  me  that  Congress  has 
the  reserved  power  to  appoint  a  Special  Prosecutor  if  the  circum- 
stances warrant.  Perhaps  this  subject  could  be  explored  by  the 
Commission  Senator  Cranston  proposes.  I  make  the  statement  be- 
cause I  do  belicA'e  that  we  have  a  tendency  in  our  country  to  seek 
to  create  other  offices,  instead  of  focusing  responsibility  and  insisting 
upon  its  proper  exercise  on  the  part  of  Government  officials. 
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As  a  former  Secretary  of  Labor,  I  decry  the  diminution  of  the 
Cabinet  in  American  governmental  life,  a  diminution  of  the  status 
of  the  Cabinet,  which  has  been  going  on  now  under  several  ad- 
ministrations. 

If  I  may  interject  a  personal  note,  when  President  Kennedy  asked 
me  to  serve  as  Secretary  of  Labor,  I  said  I  would  serve  on  one  con- 
dition. That  condition  was  that  no  one  at  the  White  House  was  to 
liave  anything  to  do  with  labor  affairs.  And  I  put  a  simple  question 
to  the  then  President-designate,  and  that  question  was  this :  You  are 
asking  me  to  act,  I  assume,  because  you  think  that  I  am  competent 
in  the  field  and,  presumably,  tlie  greatest  competence  of  all  of  the 
people  that  you  have  in  mind.  If  that  be  the  case — and  he  said  that 
it  was — ^then  why  would  I  have  to  solicit  the  advice  of  a  member  of 
your  staff  or  even  talk  to  him  about  such  matters.  We  are  no  further 
away  than  the  telephone.  I,  of  course — you  are  the  President — I  will, 
of  course,  talk  to  you ;  and  you  are  always  at  liberty  to  talk  to  me. 

Part  of  the  difficulty  with  the  status  of  the  Cabinet  is  a  mis- 
understanding of  what  happened  in  President  Lincoln's  administra- 
tion. One  story  about  President  Lincoln's  Cabinet  goes  that  having 
polled  his  Cabinet  on  a  critical  matter  and  taken  a  vote  the  President 
then  said  there  are  nine  votes  for,  my  vote  is  aye,  the  ayes  have  it. 

Now,  people  overlook  something  which  is  no  longer  present  any- 
more in  our  situation.  He  polled  the  Cabinet;  they  voted.  Therefore 
it  was  a  matter  of  record,  and  that  fact  was  bound,  although  not  in 
that  particular  instance,  to  have  a  profound  effect  on  the  President. 
I  can  say,  in  my  experience,  that  both  today  and  recently  in  modern 
times.  Cabinets  are  not  polled;  they  do  not  vote.  The  President 
does  not  get  the  benefit  of  having  men  of  eminence — and  they  should 
be  men  of  eminence — state  frankly  their  views  and  record  them 
for  the  record,  of  how  a  Presidential  decision  or  governmental 
decision  should  be  taken. 

And  that  is  why  I  argue  for  an  independent  Department  of 
Justice  in  the  sense  in  which  I  have  described.  Let  us  appoint  eminent 
Attorneys  General,  and  let  them  be  men  who  are  capable  of  saying 
to  a  President,  no,  the  law  does  not  permit  this;  I  will  not  permit 
this;  and  you  must  not  engage  in  activities  such  as  have  been  con- 
templated. 

This  is,  in  effect,  the  thrust  of  my  presentation.  And  I  thank  you 
for  the  opportunity  to  present  these  views. 

Senator  Ervin.  If  I  construe  your  statement  correctly,  you  de- 
plore what  I  think  is  a  national  obsession  among  American  people, 
and  that  is,  when  anything  goes  wrong,  to  pass  some  more  laws 
without  bothering  to  see  what  laws  we  already  have  on  the  books. 

And  you  emphasize,  I  think  rightly,  that  government  will  work 
under  our  present  system  extremely  well  if  you  have  the  right  per- 
sons in  public  office. 

Mr.  Goldberg.  I  agree  with  that.  There  is  no  substitute  for  in- 
tegrity, as  well  as  competence.  Perhaps,  Mr.  Chairman,  I  would  rate 
character  and  integrity  even  before  competence,  which  ought  to  be 
assumed. 

Senator  Ervin-.  I  always  liked  the  slogan  that  the  Squibb  medicine 
company  has:  "The  priceless  ingredient  in  every  compound  is  the 
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integrity  of  its  maker."  And  I  think  that  if  we  always  had  men  of 
integrity  in  the  various  posts  of  government  who  had  principles,  and 
ethics  they  would  adhere  to,  we  would  need  very  little  law  as  far 
as  the  administrative  process  of  government  is  concerned. 

Mr.  Goldberg.  I  agree  with  that  entirely. 

Senator  Ervin.  I  am  very  grateful  to  you  for  pointing  out  so 
many  things  that  can  be  done  here ;  and  I  share  your  concern  about 
what  has  happened  during  tlie  past  several  years  to  the  Cabinet. 
There  used  to  be  a  day  in  our  history  when  Presidents  as  a  rule 
picked  out  the  best  men  they  could  find  for  the  various  Cabinet 
posts,  men  who  were  competent  in  the  fields  that  that  post  dealt 
with.  And  the  President  relied,  upon  their  advice.  And  when  the 
Cabinet  was  assembled,  you  had  men  there  who  were  competent  in 
virtually  all  of  the  fields  of  government  is  primarily  concerned 
with,  and  the  best  advisers  the  President  could  possibly  get. 

I  have  never  understood,  since  there  are  so  few  Cabinet  posts, 
why  a  President  cannot  converse  with  members  of  the  Cabinet  about 
anything  within  the  domain  of  a  particular  department  that  con- 
cerns him.  And  we  have  had  a  process  here  under  which  members 
of  the  Cabinet  have  been  really  excluded  from  access  to  the  President, 

Mr.  Goldberg.  I  do  not  understand  that  either,  Mr.  Chairman. 
And  I  must  say  in  all  candor,  I  do  not  see  how  any  man  or  woman 
of  real  eminence  could  consent  to  serve  if  he  or  she  did  not  have 
direct  access  to  the  President. 

It  used  to  be  an  old  tradition  that  was  observed,  I  think,  at  least 
in  part  when  I  was  Secretary  of  Labor,  that  if  a  Cabinet  officer 
wanted  to  talk  to  the  President  through  his  White  liouse  phone — 
that  is  why  he  has  one  in  his  office  and  in  his  home — that  no  one 
was  to  stand  in  the  way  of  a  direct  communication  to  the  President. 
I  gather  from  Avhat  I  have  read,  that  this  has  disappeared  from  the 
American  scene.  You  must  go  through  a  Presidential  aide,  and  he 
determines  whether  or  not  he  believes  it  is  advisable  for  the  Cabinet 
officer  to  communicate  with  the  President. 

Senator  Ervin.  I  think  that  you  have  made  some  most  constructive 
suggestions. 

There  are  so  many  political  appointees  in  the  Justice  Department 
who  would  come  before  a  congressional  committee  and  express 
views  on  legislation  w^hich  were  obviously  not  in  harmony  with  our 
fundamental  principles— I  think  particularly  in  respect  to  the  im- 
poundment of  funds. 

Mr.  Goldberg.  Yes. 

Senator  Ervin.  And,  if  the  Constitution  is  clear  on  any  point,  it 
seems  to  me,  it  is  clear  on  the  proposition  that  the  power  of  the 
purse  belongs  to  Congress.  And  if  the  President  wants  to  disapprove 
of  an  Act  of  Congress,  the  only  thing  he  can  do  is  veto  it  and  give 
Congress  an  opportunity  to  pass  the  measure  over  his  veto. 

Mr.  Goldberg.  Now  the  courts  have  so  held. 

Senator  Ervin.  Yes. 

Mr.  Goldberg.  Part  of  my  philosophy  is  that  if  the  Department 
of  Justice  is  to  function  truly  independently,  it  should  function 
publicly.  For  example,  the  President  should  have  asked  for  an 
opinion  from  the  Attorney  General  on  the  impoundment  question; 
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and  that  opinion  should  have  been  made  public.  That  is  tlie  public's 
business;  there  is  no  secrecy  about  that.  Now  that  procedure  in 
itself  would,  in  my  opinion,  insure  far  better  advice  to  a  President 
than  apparently  the  President  may  have  been  receiving.  Because  if 
a  lawyer  of  eminence  looked  to  his  own  position  he  could  not  pos- 
ir^ibly  advise  the  President  of  the  United  States  that  he  has  authority 
contrary  to  the  Constitution  to  substitute  himself  for  the  Congress, 
wiiich — as  you  have  stated  it  correct  1}^,  as  the  Supreme  Court  has 
stated  it — has  the  power  of  the  purse. 

Senator  Ervin.  Yes.  Only  yesterday  the  Supreme  Court  handed 
down  a  decision  along  this  line.  Of  some  30-odd  decisions  of  all 
Federal  Courts  on  this  position,  all  of  them  were  adverse  to  the 
position  taken  on  the  law  by  the  officials  sent  by  the  Department 
of  Justice  to  testify  before  Congress — and  I  was  informed  that  when 
one  of  the  eminent  lawyers  of  the  Department  of  Justice  was  asked 
to  come  down  to  defend  the  position,  he  said  it  was  indefensible. 
There  is  no  reason  a  lawyer  who  finds  himself  in  the  position  of 
Attorney  General  or  in  any  other  post  in  the  Department  of  Justice, 
should  not  give  the  President  the  same  kind  of  advice  that  a  repu- 
table lawyer  of  integrity  would  give  to  a  client. 

Mr.  Goldberg.  Indeed,  Mr.  Chairman,  that  is  his  professional  obli- 
gation. 

Senator  Ervin.  Yes. 

Mr.  Goldberg.  I  would  even  carry  it  a  step  further.  I  would  think 
that  it  would  be  appropriate  if  there  is  a  difference  of  opinion,  as 
sometimes  there  is  among  lawyers,  to  make  public  or  at  least  make 
available  to  Congress  and  through  Congress  to  the  public,  the  fact 
that  in  the  Department  there  has  been  a  difference  of  opinion.  We 
never  hear  about  that.  We  get  a  monolithic  report  about  an  ultimate 
decision.  And  one  of  the  reasons  I  suggested  a  joint  oversight  com- 
mittee is  that  on  the  important  matters.  Congress  could  have  before 
it  the  play  of  opinions  that  enter  into  important  decisionmaking  by 
a  Department  of  Justice. 

Senator  Ervix.  Is  it  your  opinion  that  the  administration  of 
justice  would  improve  by  making  all  except  a  few  people,  like  the 
Attorney  General  and  Deputy  Attorney  General,  in  tlie  Department 
of  Justice  subject  to  Civil  Service? 

But  what  about  the  U.S.  District  Attorneys  and  Assistant  District 
Attorneys  General? 

Mr.  Goldberg.  I  would  rather  leave  anyone  subject  to  senatorial 
confirmation  out  of  civil  service. 

I  happen  to  believe  that  it  is  the  right  of  an  administration  in 
office  to  have  a  point  of  view  about  the  administration  of  justice. 
That  is  quite  different  from  interfering  with  a  particular  case. 
It  is  a  legitimate  difference  of  opinion  as  to  whether  crime  laws 
ought  to  be  made  more  strict  or  more  liberalized,  consistent  with  our 
constitutional  requirements. 

Now,  I  would  think  that  that  is  the  right  of  a  President  to  have 
a  point  of  view,  to  submit  it  to  the  electorate  and,  if  the  electorate 
supports  it,  then  to  put  forward  such  a  program  and  to  have  people 
in  the  policymaking  position  sympathetic  with  such  a  program. 
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I  would  think,  however,  that  it  is  the  right  of  Congress  and  the 
Senate  to  liave  its  point  of  view,  because  they  also  are  elected  and 
the  Constitution  vests  in  them  the  responsibility  to  review  the  ap- 
pointments; and  advising  and  consenting  has,  I  think,  been  mis- 
understood. I  think  it  is  misunderstood  that  a  President  has  a  riglit 
in  a  broad  way  to  have  anybody  he  selects  confirmed  unless  it  can 
be  demonstrated  that  that  person  has  previously  had  his  hand  in 
the  cookie  jar.  I  think  that  denigrates  the  role  of  the  U.S.  Senate, 
under  our  Constitution.  There  is  a  check  and  balance  which  must 
be  employed. 

But  having  said  that,  I  would  say  Presidential  appointees  should 
be  appointed  by  the  President ;  the  Senate  ough  to  review  them ;  and, 
having  reviewed  them,  all  appointees  should  be  held  accountable  for 
their  operations.  The  best  way  to  make  them  accountable:  publicity 
and  reporting  to  Congress  to  oversee  their  functions. 

Senator  Ervin.  It  is  certainly  true  that  in  this  instance,  as  you 
state  your  position  about  the  President's  having  the  right  to  establish 
his  own  policies  and  have  men  in  office  to  carry  out  those  policies  in 
their  respective  spheres,  there  is  no  doubt  that  there  may  be  several 
ways  to  reach  the  same  good  objectives.  And  that  is  the  reason 
we  have  different  political  parties  and  differences  of  opinion  in  the 
population. 

Mr.  Goldberg.  Yes. 

Senator  Ervin.  And  it  does  m.ore  for  a  democratic  society  than  to 
have  just  one  way  pointed  out  and  one  group  of  people  constantly  in 
power  to  say  which  way  they  are  going  to  travel. 

Mr.  Goldberg.  In  my  own  experience,  Mr.  Chairman — I  will  go 
back  to  my  Cabinet  status — I  replaced  nobody  in  the  Department  of 
Labor  except  the  Presidential  appointees.  I  did  recommend  to  the 
President  the  appointment  of  assistant  secretaries  and  undersecre- 
taries. I  selected  what  I  thought  was  a  very  balanced,  sensible  group 
of  men  and  women  for  these  offices;  and  nevertheless,  I  tliought  it 
proper  that  tliese  men  and  women  be  of  the  general  point  of  view 
that  President  Kennedy  and  I  had  with  respect  to  the  administra- 
tion of  tlie  labor  laws  of  this  country. 

However,  this  is  a  far  cry  from  saying  that,  in  applying  existing 
law  to  a  particular  case,  that  in  any  way  they  should  have  been 
influenced  in  the  decision  of  a  law  with  respect  to  that  case. 

Senator  Ervin.  Do  you  have  some  questions? 

Professor  Miller.  May  I  ask  one? 

Senator  Ervin.  Yes. 

Professor  Miller.  Mr.  Goldberg,  I  was  unavoidably  late  and  I 
did  not  hear  all  of  your  testimony,  so  perhaps  you  could  address 
this.  But  if  not,  would  you  address  yourself  to  the  question  of  the 
constitutional  power  of  Congress  to  remove  the  Department  of 
Justice  from  under  the  control  of  the  President. 

Mr.  Goldberg.  I  have  recommended  this  not  be  done. 

Professor  Miller.  I  know  that  you  have. 

ISIr.  Goldberg.  I  do  not  believe  thnt  the  chairman's  bill  has  done 
this,  because  he  provided — as  I  read  the  bill — for  appointment  by  the 
President  and  removal  from  office  by  the  President.  I  think  that  it  is 
within  the  constitutional  power  of  the  Congress  to  create  regulatory 
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agencies,  and  I  think  under  tlie  necessary  and  proper  clause,  the 
Congress  could  designate  the  Department  of  Justice  as  the  equivalent 
of  a  regulatory  agency,  with  all  of  the  attributes  that  we  now  vest 
in  the  SEC,^  in  the  Federal  Communications  Commission  and  so  on. 
That  could  be  done.  And  I  have  no  doubt  about  the  constitutionality 
of  doing  so. 

I  have  not  supported  that  proposal  for  the  reasons  that  I  have 
stated  in  my  testimony. 

Professor  Miller.  As  a  foUowup  on  that,  sir,  just  one  further 
question. 

What  do  you  do  with  the  argument  that  the  Executive  power 
includes  the  power  to  prosecute  and  that  Congress  cannot  interfere 
witji  that  Executive  power,  under  article  II  of  the  Constitution? 

Mr.  Goldberg.  I  would  answer  that  by  saying  I  see  nothing  in 
such  a  proposal  which  militates  against  that  Executive  power. 
Many  of  the  activities  carried  our  by  regulatory  agencies  are  what 
we  term  "Executive  Inherent,"  but  the  Constitution  does  not,  in  its 
separation  of  powers  clause,  provide  for  water-tight  compartments. 
Tliere  is  a  mixture  of  powers  that  occurs.  It  is  a  pragmatic  instru- 
ment of  Government;  and  as  a  pragmatic  instrument  of  Govern- 
ment, I  think  it  could  operate  in  that  fashion.  The  President,  still, 
under  this  system,  as  proposed,  I  do  not  support  it — but  as  proposed, 
appoints  the  Attorney  General,  subject  to  senatorial  confirmation. 
And  also  I  don't  think  that  part  of  the  bill,  which  proposes  that  the 
Attorney  Genera],  not  the  President,  appoint  U.S.  attorneys,  for 
example,  is  unconstitutional. 

Congress  has  provided,  for  example,  that  in  existing  departments 
of  the  Government,  the  administrative  secretary  of  departments  is 
now  appointed  by  the  Cabinet  officer  concerned.  That,  I  do  not  regard 
to  be  unconstitutional  or  diminishing  the  Executive  power  of  the 
President. 

Professor  Miller.  In  fact,  there  is  a  constitutional  provision  to 
that  effect,  is  there  not,  sir?  To  permit  the  investigating  of  ap- 
pointed officers  and  other  officers  of  Government,  including  the 
courts  ? 

Mr.  Goldberg.  Yes. 

Professor  Miller.  So  it  is  a  fair  conclusion  to  say  that  you  see  no 
constitutional  impediments,  at  least  to  the  spirit  of  Senator  Ervin's 
bill? 

Mr.  Goldberg.  That  is  correct. 

Professor  Miller.  No  further  questions,  sir. 

Mr.  Edmisten.  Mr.  Justice  Goldberg,  you  mentioned  in  your  state- 
ment tliat  perhaps  the  Senate  should  extract  a  pledge  from  an  At- 
torney General  who  comes  up  for  confirmation  that  he  will  not 
engage  in  political  activities  during  his  tenure. 

I  would  su.ggest  that  those  pledges  have  been  extracted  and  ex- 
tracted, indelibly  printed — here  is  one  on  paper  to  Senator  Ervm. 
In  1969,  an  Attorney  General  said: 

From  the  termination  of  the  campaign  henceforward,  my  duties  and  func- 
tions would  be  related  to  the  Justice  Department  and  as  the  legal  and  not 
political  adviser  to  the  President. 


^  Securities  and  Exchange  Commission. 
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Wei],  in  tliis  particular  case  it  did  not  work,  and  in  fact,  as 
Senator  Ervin  has  pointed  out,  the  Attorney  General  has  really 
become  the  political  adviser  to  the  President,  in  place  of  the  Post- 
master General,  who  used  to  be. 

Do  you  not  believe  that  those  promises  might  be  just  a  little 
hollow  ? 

Mr.  GoLDBERd.  "Well,  there  are  two  answers  I  would  make  to  that. 
The  iirst  relates  to  the  question  of  intej^rity  of  the  man  selected.  No 
system  devised  can  guard  against  men  or  women  who  will  not  keep 
solemn  commitments  they  made.  On  the  other  hand,  we  have  the 
recent  examples  of  Attorney  General  Richardson  and  Deputy  At- 
torney General  Ruckelshaus  keeping  a  commitment. 

The  second  answer  to  that  would  be  that  I  think  oversight  is 
required.  Justice,  you  know,  goes  to  the  very  foundations  of  Gov- 
ernment. The  Bible  says,  ''Justice,  justice,  shalt  thou  pursue."  It  is 
a  fundamental  part  of  our  Go\ernment.  If  we  have  to  oversee,  as  we 
<lo,  the  taxation  liiatter,  tlie  atomic  energy  matter,  vrhich  we  do,  we 
certainly  have  to  ovei'see  the  administration  of  justice,  particularly 
m  light  of  tlie  shock  to  the  American  people  that  justice  has  l)een 
manipulated  in  our  country.  So  I  would  provide  that  safeguard. 

There  is  the  additional  safeguard  of  tlse  pul)lic  factor,  which  I 
regard  to  be  very  importiint — tiie  availability  to  tlie  press  and  to  the 
public  of  what  is  being  done.  There  has  been  too  much  secrecy  in 
this  area.  I  do  not  conceive  that  a  lawyer/client  relation,  in  the 
traditional  sense  of  confidentiality,  am^iies  Avitli  respect  to  the  public 
business.  A  President  and  Attorney  General  do  not  enjoy  in  public 
business  what  a  private  client  and  lawyer  enjoy — a  privilege.  There 
is  no  privilege  in  the  ]iiiblic  domain,  because  the  public  is  entitled 
to  know  Avhat  is  goino-  on. 

]Mr.  Edmisticn.  JMr.  Justice,  I  have  asked  this  question  of  every 
witness.  It  is  particularly  apt  to  you,  as  a  former  Cabinet  member. 

When  a  Cabinet  member  serves,  and  he  immediately  resigns  that 
position  and  becomes  the  director  of  the  camjjaign  of  the  Presiden- 
tial candidate,  does  he  not  take  along  with  him  the  entrapments  of 
power  and  parts  of  that  office,  and  should  there  not  be  a  waiting 
period  of  some  kind  ? 

Mr.  GoLDP.ER({.  Yes.  I  originally  wrote  in  a  provision  in  my  testi- 
mony, and  then  I  took  out  the  sentence.  I  wrote  a  provision  that  said 
perliaps  there  ought  to  be  a  provision  written  into  law  preventing 
a  person  occupying  an  office  like  Attorney  General  from  not  only 
engaging  in  pol illegal  activity,  but  for  a  considerable  period  not 
engaging  in  legal  activity  involving  the  Government.  I  took  it  out 
because  of  a  reason,  and  my  reason  is  that  adequate  provision  has 
not  been  made  for  ])eople  occupying  Cabinet  offices  in  the  pension 
area.  Now  I  say  that  very  frankly  here,  not  in  a  personal  sense.  I 
myself  adopted  a  self-denying  posture.  When  I  became  Secretary  of 
Labor,  I  said  I  M'ould  never  return  to  the  labor  field.  I  have  not. 

Why  did  I  take  it  out  ?  Because  men  and  women  occupying  Gov- 
ei-nment  offices,  Cabinet  offices,  have  to  make  a  living.  And  how  do 
they  make  a  living  if  they  cannot  practice  their  profession,  par- 
ticularly since  no  pro\'ision  has  been  made  for  them?  A  very  eminent 
Cabinet  officer  aiul  I  had  a  conversation  not  so  long  ago — I  would 


69 

prefer  not  to  mention  the  niinie  of  the  person — hud  served  the  Gov- 
ernment with  great  fidelity  for  8  years.  I  asked  him  what  liis  Gov- 
ernment pension  was;  it  was  $520  a  month — less  than  what  I  had 
previously  negotiated  for  steel  workers. 

XoAv  you  cannot  ask  a  man  like  that  not  to  return  to  his  profes- 
sion. He  nuisr  make  a  liviiia-.  lie  did  not  hnppen  to  be  a  wealthy  man. 

In  Britain  there  are  re<2:nlations  governing  this.  The  Lord  Chan- 
cellor, Avho  participates  in  selection  of  judges  and  reconunends  the 
appointment  of  judges,  whose  recommendation.s  are  uniformly  ac- 
cepted by  the  l^rime  Minister,  never  returns  to  the  practice  of  law. 
But  they  have  a  system  to  take  care,  in  a  financial  wa}',  of  Lord 
Chancellors,  by  designation  to  other  bodies  like  public  boards  and 
so  on  and  so  forth,  wliich  do  not  relate  to  this. 

We  are  remiss  in  this  area.  If  we  are  going  to  exact,  as  conditions, 
prohibitions  against  ins  and  outs,  then  we  ought  to  adopt  provisions 
to  make  it  possible  for  people  not  to  go  in  and  out. 

Senator  Ervix.  I  think  Congress  should  study  this  problem.  Xow 
I  would  like  to  make  some  comments  on  the  Constitution.  Some 
people  take  the  view  that  Congress  cannot  do  much  in  this  field 
because  of  the  j)rovision  of  the  Constitution  that  says  that  tlie  Presi- 
dent should  take  care  that  the  laws  be  faithfully  executed.  But  it 
seems  to  me  that  that  argument  is  invalid  because  the  lav.-s  which 
the  President  is  charged  with  the  duty  of  faithfully  executing  are 
passed  by  Congress  and  not  laws  made  by  him. 

Mr.  Goldberg.  That  is  correct,  with — you  will  agree  with  me — 
one  addition:  the  supreme  law  of  the  Constitution. 

Senator  Ervix.  Yes. 

Mr.  Goldberg.  There,  the  President  and  the  Congress  and  judges 
and  everybody  else  are  sworn  to  uphold  and  defend  the  Constitution 
and  the  laws  of  this  country. 

Senator  Ervix.  Thank  you  very  much  for  a  most  constructive 
paper.  You  have  made  some  very  valid  recommendations,  which  I 
am  certain  the  committee  will  adopt  in  part,  anyway. 

Mr.  Goldberg.  Thank  you  for  the  opportunity. 

Senator  Ervix'.  Would  the  Counsel  call  the  next  witness. 

Mr.  Edmistex.  Mr.  Chairman,  the  next  witness  is  Hon.  Richard  G. 
Kleindienst,  former  Attorney  General  of  the  United  States. 

STATEMENT     OF     HON.     EICHAED     G.     KLEINDIENST.     FORMER 
ATTORNEY    GENERAL    OF    THE    UNITED    STATES 

Biographical  Sketch  of  Richard  G.  Kleindiei^st 

Date  of  Birth :  August  5,  1923. 

Place  of  Birth  :  Winslow,  Arizona. 

Parents:  Alfred  R.  Kleindienst,  (Mother  deceased;  Gladys  Love  of  Concord, 
Mass.achusetts). 

My  father  and  grandfather,  J.  E.  Kleindienst,  were  both  born  in  "Washington, 
D.C.  My  grandfather  pioneered  to  Aiizona  in  1906.  My  father  was  tlie  Post 
Master  of  Winslow,  Arizona  under  the  administrations  of  Harding,  Coolidge 
and  Hoover.  In  addition  to  his  business  activities,  he  served  for  12  year.<  a.-< 
a  member  of  the  Arizona  Industrial  Commission,  administering  tlie  Workmen's 
Compensation  Law.  He  is  now  retired. 

Graduated  from  Winslow  Public  High  School. 
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Served  approximately  four  years  in  the  Armed  Services,  concluding  my 
service  as  a  Navigator  in  the  15th  Air  Force  in  Italy,  receiving  honorable 
discharge  as  a  1st.  Lieutenant. 

Graduated  from  Harvard  College,  1947,  Phi  Beta  Kappa,  and  Magna  cum 
laude. 

Graduated  from  Harvard  Lavp  School,  1950. 

Legal  experience:  Law  Clerk,  Ropes  &  Grey,  Boston,  Massachusetts — 2  years. 

Associate  and  Partner  of  Phoenix  firm  of  Jennings,  Strouss,  Salmon  & 
Trask,  1950-1957. 

Senior  Partner  of  Phoenix  firm  of  Shimmel,  Hill,  Kleindienst  &  Bishop,  1958 
to  January,  1969. 

Deputy  Attorney  General  of  the  United  States,  January  1969-June  1972. 

Attorney  General  of  the  United  States,  June  1972  to  May  1973. 

Private  Practice  of  Law,  Washington,  D.C.,  May  1973  to  present. 

IMember  of  Maricopa  County  Bar  Association ;  Arizona  Bar  Association ; 
American  Bar  Association ;  President,  Federal  Bar  Association,  September 
1972  to   September  1973. 

Member  of  Labor  Section,  American  Bar  Association. 

Admitted  to  practice  before :  United  States  Supreme  Court ;  Supreme  Court 
of  Arizona ;  United  States  Court  of  Appeals  for  the  District  of  Columbia ; 
United  States  Court  of  Appeals  for  the  9th  Circuit;  United  States  Court  of 
Claims ;  United  States  Court  of  Military  Appeals ;  United  States  District  Court 
for  the  District  of  Arizona ;  United  States  District  Court  for  the  District  of 
Columbia. 

Engaged  in  general  practice  of  law  for  20  years,  including  trial,  U.S.  ad- 
ministrative practice  and  appellate  work  before  abovementioned  appellate 
courts. 

Personal  Family :  Married  to  Margaret  Dunbar  of  Cleveland,  Ohio,  who 
graduated  from  Radclift'e  College  Phi  Beta  Kappa  and  Magna  cum  laude. 

Children :  Alfred  Dunbar,  Graduated  Harvard  College,  1971 ;  "Wallace  Heath, 
Senior,  Ohio  Wesleyan  University ;  Anne  Lucile,  Sophomore,  Ohio  Wesleyan 
University ;  Carolyn  Love,  Freshman,  High  School. 

Religious  Activities :  Member  of  Protestant  Episcopal  Church ;  Licensed 
Lay  reader,  28  years :  Former  warden  and  former  member  of  Executive  Com- 
mittee for  Arizona  diocese. 

Civic  Activities :  Past  and/or  Present  Member,  Officer  or  Director  of  the 
following  organizations :  American  Legion ;  Veterans  of  Foreign  Wars ;  Urban 
League ;  Goodwill  Industries ;  Arizona  and  American  Heart  Association ; 
Phoenix  Day  Nursery ;  Phoenix  and  OEO  Small  Business  Development  Center ; 
Phoenix  Symphony  Association ;  Sigma  Alpha  Epsilon ;  Phoenix  Thunderbirds ; 
Arizona  Club,  University  Club ;  Georgetown  Club ;  Washington  National  Sym- 
phony. 

Political  Activities :  Member,  Arizona  State  Legislature,  1953-1954 ;  Chair- 
man, Arizona  Young  Republican  League,  1955 ;  Chairman,  Republican  State 
Committee,  1956-19G0;  1961-1963;  Member,  Republican  National  Committee, 
1956-1960;  1961-1963;  National  Director  of  Field  Operations,  Goldwater  for 
President  Committee,  1964 ;  Republican  Gubernatorial  candidate,  Arizona,  1964 ; 
National  Director  of  Field  Operations,  Nixon  for  President  Committee,  1968 ; 
General  Counsel,  Republican  National  Committee,  August  through  November, 
1968. 

Hobbies :  Golf ;  Chess  ;  Classical  Music ;  Art. 

Mr.  Kleindienst.  Mr.  Chairman,  liow  are  you  this  morning? 

Senator  Ervin.  Just  fine. 

"\Ve  are  delighted  to  welcome  you  to  the  committee.  We  appreciate 
your  willingness  to  come  and  give  us  the  benefit  of  your  views  con- 
cerning this  legislation. 

Mr.  Kleindienst.  Thank  you,  Senator.  It  is  an  honor  and  pleasure 
for  me  to  be  here. 

Senator  Ervin.  We  would  be  glad  to  have  any  suggestions  you 
have  to  make,  because  I  have  always  heard  that  experience  is  the 
most  efficient  teacher,  and  you  have  had  experiences  dealing  with  this. 
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Mr,  Kleindienst.  I  have  had  some  experiences,  Senator. 

I  do  not  have  a  prepared  statement,  primarily  just  because  of  the 
press  of  time.  And  to  the  extent  that  I  might,  I  would  like  to  spend 
just  a  couple  of  minutes  giving  my  general  comments  with  respect 
to  the  bill  and  my  reasons  for  them.  And  then,  submit  myself  to 
any  questions  that' you  or  the  staff  think  might  be  appropriate. 

I  think  I  would  preface  my  remarks,  first,  by  saying  that  of  all 
of  the  institutions  of  the  executive  branch  of  the  government,  the 
Department  of  Justice,  which  has  been  in  existence  in  its  present 
form  for  over  100  years,  in  my  opinion  is  the  finest  branch  of  the 
executive  branch  of  our  government. 

The  tradition  of  service  and  integrity  and  fidelity  established  in 
that  great  department  by  not  only  the  career  people,  but  the  various 
Presidential  appointees  over  a  period  of  100  years,  in  terms  of  ac- 
complishing the  objective  of  fair  and  impartial  enforcement  of  the 
laws  in  a  free  society  under  a  Constitution  which  predicates  our 
whole  system  as  a  government  of  law  and  not  men,  I  think,  is  one  to 
be  commended  and  to  be  proud  of  and  to  be  displayed  throughout 
^he  world. 

Scicond,  I  believe  that  the  enforcement  of  the  law  in  a  free  society 
like  oi^rs,  which  is  essentially  a  political  society  and  government, 
us  our  Founding  Fathers  created  it,  should  at  all  times  be  generally 
amenable  and  responsive  to  the  broad  political  forces  and  processes 
of  our  fellow:  citizens. 

I  have  said  many  times  in  speeches  throughout  the  country  that 
it  would  be  perhaps  ideal  if  the  Department  of  Justice  had  all  of  the 
men  and  women  and  dollars  and  resources  to  enforce  every  law 
.tliat  the  Congress  enacts  completely  and  fully,  every  day  of  every 
year.  To  do  that,  of  course,  we  would  have  to  have  perhaps  500,000 
FBI  agents  and  maybe  75,000  lawyers  and  maybe  a  Department  of 
Justice  of  1  million  personnel,  instead  of  50,000  personnel. 

Consequently,  because  it  does  not  have  all  of  the  dollars  and  re- 
sources and  the  management  capacity  to  enforce  every  law  effi- 
ciently and  completely  all  of  the  time,  the  Department  of  Justice 
has  always  had  to  assign  to  itself,  from  time  to  time,  its  own 
priorities.  It  has  had  to  say,  in  any  one  given  point  of  our  Nation's 
history,  in  terms  of  its  development  and  progress  and  growth  and 
change,  that  although  we  will  do  our  best  to  enforce  all  of  the  laws, 
there  are  some  areas  of  the  law  that  demand  particular  attention  at 
a  particular  time. 

I  am  mindful  of  the  great  effort  made  in  the  1960's  under  Presi- 
dents Kennedy  and  Johnson  in  the  enforcement  of  the  civil  rights 
laws  that  were  enacted  by  the  Congress.  I  say  to  myself  that  in  the 
event  the  Attorney  General  of  the  United  States,  the  Department  of 
Justice,  was  not  responsive  to  the  great  need  and  the  great  national 
will  that  finally,  after  some  200  years  of  racism,  this  country  was 
going  to  get  on  with  the  business  of  eliminating  the  practices  of 
racism  in  the  United  States,  through  law,  that  would  have  delayed 
.that  very  necessary  progress  for  America  another  100  years. 

I  am  mindful  of  the  great  debates  that  occurred  in  the  Congress 
on   1968,  in  the  passage  of  the   Omnibus   Crime   Bill,   when   this 
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country  was  faced  with  the  great  threat  of  drug  abuse  and  the  dread 
of  organized  crime  and  its  permeation  in  our  society. 

And  I  say  to  myself,  that  unless  the  Department  of  Justice,  in 
terms  of  resources,  priorities  and  impetus,  in  terms  of  being  re- 
sponsive to  the  will  of  the  citizens  of  this  country  through  their 
elections  and  the  election  of  their  executive  officers  and  the  Congress — 
])ei']iaps  if  you  had  an  in(le{)(Mident  Assistant  Attorney  General, 
secure  in  his  position,  who  might  have  had  a  personal  attitude  that 
differed  from  the  will  of  the  Congress,  as  expressed  by  the  people 
in  that  year,  that  you  w^ould  not  have  passed  the  Omnibus  Crime 
Bill;  or  having  passed  it,  you  might  not  have  enforced  it,  so  that 
today  we  would  not  be  able  to  say  that  through,  let  us  say  the  use 
of  court-ordered  and  supervised  electronic  surveillance,  as  established 
by  the  Congress,  in  organized  crime  cases,  you  would  not  have 
2,000  or  3,000  organized  crime  figures  under  indictment.  You  would 
not  be  able  to  report  that  there  was  a  fantastic  inroad  made  in  the 
whole  problem  of  drug  and  sale  of  drugs  and  drug  abuse  in  the 
United  States. 

If  we  had  an  independent  agency,  it  seems  to  me,  Senator  Ervin, 
you  might  not  have  programs  today  that  inquire  into  the  com- 
pelling necessity  to  do  something  about  our  penal  institutions.  It 
might  not  be  responsive  to  the  fact  that  75  percent  of  everyone 
who  is  released  from  a  prison  today,  within  2  or  3  years  will  be 
arrested  for  the  commission  of  another  felony.  If  you  had  a  person 
secure  in  an  independent  agency  who  might  differ  with  public  atti- 
tudes and  the  will  of  the  U.S.  Congress,  and  if  he  was  otherwise  an 
honest,-  decent  servant  of  the  people,  you  might  not  find  progress, 
new  concepts  injected  into  our  whole  system  of  criminal  justice. 

What  I  am  trying  to  say  is  that  so  long  as  we  have  a  free,  sepa- 
rate, inquiring,  independent  Congress,  with  men  of  courage  to  con- 
tinually examine  and  look  into  the  affairs  of  the  executive  branch 
of  the  Government  at  all  times;  and  so  long  as  we  have  a  free  press 
and  media  that  can  at  all  times,  through  its  medium,  challenge, 
describe,  criticize,  raise  questions,  in  my  opinion,  the  enforcement 
of  the  law  by  the  Federal  Government  will  be  generally  and  at  all 
times  responsive  to  the  people  of  the  United  States  as  they  exercise 
their  precious  right  of  choice  in  elections,  and  as  people  who  seek 
Federal  office  present  to  our  fellow  citizens  priorities,  choices,  pro- 
grams, projects,  goals,  and  hopes  for  the  future. 

So  consequently,  based  upon  my  sincere  devotion  to  a  department 
that  has  changed  my  life  more  than  any  one  experience  that  I  have 
ever  had  and  will  mark  it  as  \oi\g  as  I  live ;  because  I  am  aware  of 
tlie  great  traditions  of  the  Department  of  Justice  and  the  great  men 
and  women  who  have  served  it,  both  politically  appointed  and  career, 
and  because  I  feel  that  the  dynamics  of  the  enforcement  of  the  law 
in  a  free  society  is  one  of  the  most  important  things  for  our  future 
if  we  are  going  to  continue  to  be  the  greatest  Government  the  world 
has  ever  known,  I  would  respectfully  have  the  opinion  that  the 
approach,  as  set  forth  in  your  bill,  would  not  be  in  keeping  with 
these  traditions  and  these  requirements  in  the  future. 

I  believe  an  Attorney  General  should  be  politically  appointed.  I 
believe  that  he  should  be  part  of  the  President's  Cabinet.  I  believe 


that  he  should  be  amenable  to  the  broad  policy  determinations  of 
the  President  of  the  United  States.  I  believe  that  the  Assistant 
Attorney  General  in  the  Civil  Rights  Division  should  be  politically 
responsible  to  the  President  of  the  United  States,  so  that  in  the 
event  he  does  not  discharge  that  great  responsibility,  that  the  people 
of  this  country  and  the  Congress  and  the  press  can  put  tlie  responsi- 
bility where  it  is.  I  believe  that  the  Assistant  Attorney  General  in 
the  Antitrust  Division  should  have  the  compelling  political  ne- 
cessity at  all  times  to  see  to  it  that  the  law  is  fully  and  vigorously 
enforced— not  based  upon  any  record  of  achievement  of  any  past 
administration,  but  hopefully  setting  new  marks  of  achievement 
with  each  administration  as  it  comes  along. 

One  of  the  most  important  observations  that  I  had  to  make, 
Senator  Ervin,  as  I  served  in  the  Department  of  Justice  for  4^/2 
years,  was  the  fact  that  the  Department  sought  continually  more 
personnel,  more  dollars,  more  resources  to  expand  its  enforcement 
eti'orts  in  almost  every  significant  area. 

Take  civil  riglits,  for  instance.  Toda^y  there  are  nearly  tlireo 
times  the  men  and  women  and  dollars  going  into  civil  rights 
eriforcement  than  there  were  in  1968— not  because  Attorney  Gen- 
eral Clark  or  Katzenbach  or  Kennedy  did  not  want  those  dollars 
and  resources — but  because  it  became  a  tradition  of  the  Department 
of  Justice  and  it  was  recognized  by  everybody  that  those  dollars  and 
resources  were  needed. 

I  think  when  I  became  the  Deputy  Attorney  General,  there  were 
only  32,000  employees  in  the  Department  of  Justice.  I  think  that  the 
budget  was  $300  million.  Today  there  are  50,000  employees,  and 
the  budget  is  $1,500  million.  I  do  not  think,  in  my  opinion,  that 
tliis  increase  in  the  vigor  of  enforcing  the  laws  in  sensitive  areas 
of  the  United  States  would  have  come  about  had  it  not  been  through 
the  operation  and  effect  of  political  forces,  both  on  the  President  of 
the  United  States  and  on  the  Congress,  in  response  to  the  require- 
ments of  our  fellow  citizens  that  our  Federal  Government  do  some- 
thing that  had  to  be  done  in  some  very  significant  areas. 

Now,  there  is  one  section  of  it  that  I  would  concur  in.  Without  self- 
serving,  I  think  I  probably  spent  more  time  with  respect  to  the 
I^.S.  ^larshal  Service  than  perhaps  any  other  Deputy  Attorney 
General  or  Attorney  General  in  modern  times.  It  is  becoming  a 
great  career  professional  service.  There  were  times  in  the  past  when 
that  could  not  be  said. 

When  you  have  a  service  such  as  the  Marshal  Service  that  is 
charged  with  the  great  responsibility  to  enforce  orders  of  our 
courts,  and  to  enforce  the  laws  of  the  Congress  and  the  President 
of  the  United  States,  it  seems  to  me  that  should  he  one  of  the  highest 
professional  services  in  our  (xovernment.  It  would  be  my  recom- 
mendation— and  I  have  expressed  it  in  the  past^that  the  U.S. 
raarslial  should  not  be  a  political  appointee  because  of  the  fraiction 
that  he  serves  and  provides.  And  that  that  should  be  a  career  service 
of  a  very  liigh  career  standard;  hopefully  reaching  soon  the  stand- 
ards set  forth  in  the  Federal  Bureau  of  Investigation  or  the  Bureau 
of  Narcotics  and  Dangerous  Drugs  of  the  Secret  Service  or  other 
enforcement  agencies  of  the  Government. 
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1  cannot  say  the  same  about  our  U.S.  attorneys.  As  you  know,  for 
all  practical  purposes,  a  U.S.  attorney  comes  to  the  President  of  the 
United  States  through  the  Attorney  General,  from  the  Senate  of 
the  United  States.  A  U.S.  attorney  is  not  recommended,  for  all 
practical  purposes,  unless  the  two  Senators  from  that  State  either 
concur  in  a  person's  recommendation  or  actively  involve  themselves 
in  tlie  selection  of  a  U.S.  attorney.  This  is  a  good  thing  as  far  as  I 
am  concerned,  because  next  to  a  Congressman  in  a  particular  con- 
gressional district,  there  is  no  other  person  who  is  in  the  Federal 
Government  who  is  more  responsive  and  sensitive  to  tlie  particular 
climate  and  needs  and  requirements  and  understanding  of  the 
people  than  a  U.S.  Senator. 

To  impose  upon  an  Attorney  General  who,  let  us  say,  is  inde- 
pendent, the  responsibility  and  obligation  without  the  advise  and 
consent  of  the  U.S.  Senate,  of  the  selection  of  93  U.S.  attorneys 
upon  his  appointment,  and  to  have  them  serve  at  his  direction  and 
con\'enience,  I  think  not  only  imposes  upon  one  person  an  immense 
burden  and  asks  him  to  make  decisions  with  respect  to  Arizona  and 
Minnesota  and  Massachusetts  and  South  Carolina,  that  I  doubt  he 
would  have  the  ability  to  make.  But  it  seems  also  that  you  run  a 
greater  risk  of  having  more  mediocre  selections,  and  fewer  selections 
predicated  upon  a  feeling  by  that  attorney  for  his  judicial  district 
in  his  State ;  and  that  as  a  Presidential  appointee  he  has  great  singlar 
opportunity  to  play  his  role  in  his  community  with  respect  to  the 
enforcement  of  the  laws  of  the  United  States. 

So  I  think  by  way  of  conclusion,  Senator  Ervin,  I  commend  your 
committee  for  this  endeavor.  I  think  in  these  days  that  we  have 
been  going  through  the  last  many  months,  one  of  the  requirements 
that  we  have  is  to  examine  ourselves  and  our  institutions  to  see 
whether  the  institutions  themselves  are  responsible  for  what  has 
happened,  or  whether  they  were  caused  for  other  reasons. 

I  submit  to  you  with  respect  to  the  Department  of  Justice,  that 
there  was  no  defect  in  it;  that  there  was  no  failing  in  that  great 
institution  that  has  brought  about  some  of  the  tragedies  that  we 
have  been  witnessing.  But  that  they  are  tragedies  brought  about 
by  men  themselves;  and  that  you  do  not  change  men  by  changing 
the  nomenclature  of  an  institution. 

I  am.  proud  to  have  been  with  the  Department  of  Justice  in  these 
particular  difficult  times.  I  am  proud  that  when  this  case  finally 
broke  open  that  it  was  not  exposed  by  anyone  else  except  the  U.S. 
attorney  in  the  District  of  Columbia,  who  found  himself  independent 
and  able,  not  withstanding  the  climate  that  existed  at  the  time,  to 
be  conscientious  in  the  enforcement  of  the  laws  of  the  United  States 
and  true  to  his  trust. 

Thank  you. 

Senator  Ervin.  Tliank  you  very  much. 

When  I  introduced  this  bill  I  said  I  did  not  introduce  it  because 
I  thought  it  was  a  perfect  piece  of  legislation,  but  I  introduced  it 
as  a  blueprint  of  discussion. 

Mr.  Kletndienst.  Yes,  sir. 

Senator  Ervin.  And  I  certainly  agree  with  you  that  it  is  well  for 
us  from  time  to  time  to  study  our  institutions,  and  that  institutions 
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■which  have  proved  successful  through  the  years  ought  not  to  be 
discarded  merely  for  the  sake  of  change.  If  the  institution  is  good, 
it  ought  to  be  preserved.  Now  of  course  it  is  not  my  intention — I  do 
not  think,  that  the  Department  of  Justice  or  any  other  department 
or  agency  of  Government  should  be  thoroughly  independent.  I  think 
no  one  under  any  circumstances  ought  to  be  independent  of  the 
Constitution  or  of  laws.  But  I  do  think  there  are  times  when  people 
should  be  independent  of  men,  because  if  you  are  to  have  a  govern- 
ment of  laws,  you  must  have  a  government  where  laws  control 
rather  than  the  wills  of  individuals. 

Now,  I  take  it  that  you  are  favorable,  as  you  stated  very  well, 
to  placing  the  U.S.  marshals,  and  I  presume  deputy  marshals, 
under  the  civil  service? 

Mr.  Kleindienst.  Yes,  sir. 

Senator  Ervin.  And  having  high  standards  of  qualifications  as 
in  the  case  of  the  FBI  and  other  agencies  you  have  mentioned. 

Mr.  Kleindienst.  Yes,  sir. 

Senator  Er^^n.  You  prefer  the  present  system  of  appointing 
U.S.  attorneys? 

Mr.  Kleindienst.  Yes,  sir. 

Senator  Ervin.  You  have  had  pretty  good  luck  with  the  career 
men  m  the  Department  of  Justice,  have  you  not? 

Mr.  Kleindienst.  With  whom? 

Senator  Ervin.  With  career  men? 

Mr.  Kleindienst.  Not  only  good  luck.  I  left  there  with  great  ad- 
miration and  esteem  for  the  career  lawyers  in  that  Department  of 
Justice — not  only  the  career  lawyers,  but  the  career  people  involved 
in  the  enforcement  of  the  laws  of  the  United  States. 

Senator  Ervin.  But  you  do  not  think  you  would  extend  that  same 
principle  for  the  U.S.  district  attorneys  for  the  reasons  you  stated? 

Mr.  Kleindienst.  Well,  I  have  great  respect  for  them.  I  was 
involved  in  the  selection  of  practically  every  one  that  now  exists. 
One  of  the  reasons  why  I  say  what  I  do,  Senator  Ervin,  is  that  in 
the  selection  of  all  of  the  93  U.S.  attorneys  I  had  very  intimate 
communications  with  every  Member  of  the  U.S.  Senate.  I  never 
found  a  Member  of  the  U.S.  Senate  who  was  not  trying  to  find  a 
top  qualified,  able  man  of  integrity  to  be  a  U.S.  attorney.  He  did 
that  because  he  believed  it,  No.  1,  and  No.  2,  if  a  Senator  recom- 
mended an  inferior  type  person  he  would  have  to  accept  the  political 
responsibility  for  that  back  home  every  6  years.  I  feel  that  this  is 
a  good  example  of  how  our  political  process  works,  so  that  there  is 
political  responsibility. 

However,  that  person,  when  he  is  approved  by  the  U.S.  Senate  as 
a  Presidential  appointee  then  has  the  obligation  to  enforce  the  laws; 
and  in  a  situation  where  you  find  that  he  is  not  doing  so,  I  think 
the  political  pressure  upon  a  President  or  an  Attorney  General  to 
cause  his  removal  will  pro-\dde  the  protection  the  people  need  to  see 
to  it  that  you  contine  to  have  honest,  able  men  who  are  out  there 
discharging  their  duties  under  the  law. 

If,  on  the  other  hand,  that  person  was  appointed  by  the  Attorney 
General  and  the  Attorney  General  could  not  be  removed  by  the 
President  and  was  not  a  member  of  the  President's  Cabinet  and 
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could  himself  be  removed  only  for  dereliction  of  duty,  which  is 
difficult  to  prove,  you  might  find  yourself  having  in  place,  first 
U.S.  attorneys  who  are  not  selected  on  the  high  basis  that  the}' 
previously  were,  and  secondly,  irrespective  of  that,  you  may  not  have 
the  political  means  by  which  you  could  cause  their  removal  if  they 
were  derelict  in  their  duty  or  were  not  vigorous  or  were  not  applying 
the  zeal  that  U.S.  attorneys  should  if  they  are  to  be  effective. 

Senator  Ervin.  You  feel  that  the  fact  that  U.S.  attorneys  are 
scrutinized  by  the  Senators  from  the  State  prior  to  recommendation 
— before  the  Department  of  Justice  makes  any  recommendations  to 
the  President 

Mr.  Kleindienst.  They  are  first  scrutinized  by  the  Senate  in  our 
procedure,  and  it  has  been  followed,  I  think,  faithfully  for  the 
last  several  decades  by  the  Office  of  the  Deputy  Attorney  General 
Avith  respect  to  their  qualifications,  and  each  was  submitted  to  a 
full  field  FBI  investigation.  In  41/2  years,  I  think  there  were  only  one 
or  two  situations  where  a  U.S.  attorney  fell  below  the  high  standards 
that  we  felt  should  be  maintained  and  were  asked  to  resign.  Because 
they  were  Presidential  appointees  and  because  we  arrived  at  that 
determination,  they  resigned  without  any  hesitation  or  question 
whatsoever. 

I  do  not  know  whether  you  could  have  that  same  discipline  in  a 
situation  where  the  Attorney  General  himself  appointed  all  93 
U.S.  attorneys.  I  doubt  his  ability  to  select  that  many  qualified 
attorneys  all  by  himself  without  this  instrument  that  we  now  have 
through  the  U.S.  Senate.  And  second,  I  question  whether  the  asso- 
ciation between  the  two  might  be  so  personal  that  there  might  not 
be  the  same  desire  or  incentive  to  remove  one  who  might  not  be 
living  up  to  the  high  standards.  That  is  what  concerns  me. 

Senator  Ervin.  Well,  he  certainly  is  subject  to  the  scrutiny  of  a 
number  of  people.  Even  if  the  Senator  belongs  to  the  party  out  of 
l^ower,  and  he  has  a  person  whom  he  would  like  to  see  appointed,  he 
consults  with  the  Justice  Department  to  see  wdiether  the  Department 
would  have  any  objection  to  the  ap])ointment. 

And  then,  of  course,  there  is  the  full  field  FBI  investigation. 
Also,  the  people  of  the  State  are  afforded  an  opportunity  to  protest 
the  appointment  before  the  Judiciary  Committee  after  the  nomi- 
nation is  made.  And  you  think  this  works  pretty  well  in  practice? 

Mr.  Kleindienst.  Yes,  sir.  And  also.  Senator,  even  if  a  Senator 
is  not  a  member  of  the  party  of  the  President  of  the  United  States, 
if  he  has  an  objection  with  respect  to  a  candidate  of  the  party  of 
the  President  and  if  that  objection  is  communicated  to  the  Senate 
Judiciary  Committee  I  believe  the  practice  and  custom  has  been  that 
that  person  does  not  become  a  U.S.  attorney. 

Senator  Ervin.  Yes,  v.e  call  it  a  senatorial  courtesy. 

Mr.  Kleindienst.  That  is  the  way  I  understand  it. 

Senator  Ervin.  We  have  had  some  complaints  about  the  method 
in  which  Federal  justices  are  selected.  In  the  early  days  of  the  Re- 
public, most  of  the  litigants  in  the  Federal  courts  were  private 
litigants.  Before  the  expansion  of  the  Government,  it  was  very 
simple  and  the  courts  handled  very  few  problems.  But  with  the 
expansion  of  the  Federal  Government,  I  w^ould  think  that  a  very 
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•  substantial  part  of  all  litigation  in  the  Federal  courts  is  litigation 
conducted  by  the  Department  of  Justice  or  the  U.S.  district  attorneys 
for  the  Government. 

Mr.  Kleindienst.  Yes,  sir. 

Senator  Ervix.  And  it  seems  to  me  that  under  our  present  system 
you  have  a  chief  litigant  in  the  Federal  court  selecting  the  judges 
wjio  are  going  to  try  the  cases  that  the  chief  litigant  is  going  to 
litigate. 

Mr.  Kleindiexst.  I  have  never  really  thought  of  it  in  tliose  terms, 
Senator  Er\'in.  Again,  Federal  judges  come  through  the  process  of 
the  U.  S.  Senate.  After  recommendation  has  been  made  and  both 
Senators  concur  in  it,  then  the  name  of  the  proposed  nominee  is 
submitted  to  the  standing  committee  on  the  judiciary  of  the  Amer- 
ican Bar  Association  to  get  a  comment  with  respect  to  his  qualifica- 
tions. xVfter  that,  he  is  given  a  full  field  FBI  examination,  and  he 
iippears  before  the  Senate  Judiciary  Committee.  As  a  result  of  that 
process,  if  there  is  any  indication  in  the  character  of  a  proposed 
Federal  judge  that  he  would  not  be  fair  in  the  administration  of  lav,', 
I  doubt  if  he  would  ever  get  to  the  Senate  Judiciary  Committee. 

But,  our  Founding  Fathers  wisely  provided  lifetime  appointments 
for  Federal  judges,  and  I  liave  seen  it  time  and  time  again  per- 
sonally, wlien  that  man  takes  the  oath  of  office  and  is  given  the 
security  of  a  lifetime  appointment  and  he  has  gone  through  the 
clearance  procedures  by  which  he  got  there  in  the  first  place,  I  think 
that  lawyers  in  this  country  feel  that  the  Federal  judiciary  of  the 
United  States  of  America  is  the  finest,  best-trained,  most  inde- 
pendent judiciary  in  the  world.  And  I  would  hesitate  a  great  deal 
l^efore  I  would  want  to  do  anything  radically  different  than  we  are 
now  doing  in  terms  of  tlie  selection  of  Federal  judges. 

Senator  Ervix'.  I  take  it  you  cannot  imagine  a  better  way  to 
select  them  than  the  present  way  ? 

Mr.  Kleix-^diexs  r.  Xo,  sir. 

Senator  Ervix'.  Do  you  have  any  questions? 

Professor  Miller.  May  I  explore  a  couple  of  matters,  Mr.  Klein- 
dienst  ? 

You  mentioned  in  your  oral  testimony  that  you  have  to  make 
priority  decisions  as  to  enforcement. 

Could  you  enlighten  the  subcommittee  as  to  just  what  criteria 
of  judgment  you  used  in  determining  which  laws  to  enforce  and 
which  not  to  enforce,  or  which  cases  in  a  particular  matter  you  were 
going  to  pursue,  against  X  but  not  Y? 

Mr.  Kleix'diex-^st.  I  do  not  think  you  make  your  priority  assess- 
ments in  terms  of  individuals.  You  first  assume  the  obligation  to 
enforce  all  of  the  laws,  all  of  the  time,  to  the  extent  that  you  are 
able.  But  when  you  come  to  the  Congress  and  seek  additional  appro- 
priations and  resources,  I  think  every  Attorney  General  in  the  last 
100  years  has  gone  there  and  said,  at  this  particular  time  this  is  a 
very  important  area  of  enforcement  that  is  needed.  Civil  rights, 
Ave  have  four  or  five  primary  areas  of  priority  in  the  last  5  years, 
as  I  have  enumerated  around  the  country- — antitrust  enforcement, 
civil  rights  enforcement,  drug  enforcement,  penology  and  penal  re- 
form, and  organized  crime,  together  with  the  Law  Enforcement 
Assistance  Administration  program. 


78 

Five  years  from  now,  liopefnlly,  or  10  years  from  now,  we  will  ■ 
have  organized  crime  reduced  to  an  ordinary  irritant  in  a  free 
society.  You  might  come  back  and  say,  well,  we  do  not  need  this  many 
resources  now  in  organized  crime  but  something  else  has  now 
emerged  that  requires  more  dollars  and  more  people,  and  I  think 
it  is  in  that  area  that  I  was  talking  about  with  respect  to  priorities. 

I  would  hope  that  within  10  years  that,  God  willing,  we  would 
not  even  need  a  Civil  Eights  Department  in  the  Department  of 
Justice,  that  racism  would  be  eliminated  from  our  society,  and  you 
would  not  find  our  citizens  discriminating  against  other  citizens 
because  of  their  race,  color,  or  creed.  That  might  be  idealistic.  But 
the  day  is  going  to  come  when  civil  rights  enforcement  will  be  a  thing 
of  the  past.  Until  that  is  done,  you  need  the  dollars  and  resources 
to  bring  it  about. 

Professor  Miller.  I  infer — correct  me  if  I  am  wrong — that  you 
are  suggesting  that  there  are  no  objective  standards,  external  stand- 
ards of  judgment.  If  a  problem  looks  prominent,  then  you  enforce  it. 
If  it  has  a  low  visibility  you  might  not. 

Mr.  Kleindienst.  I  do  not  think  I  am  saying  that,  Mr.  Miller.  If 
some  citizen  brings  to  the  attention  of  the  Department  of  Justice 
or  the  FBI  that  someone  else  is  violating  a  law,  that  is  investigated, 
no  matter  who  it  is  or  on  any  scale  of  importance  with  respect  to 
the  person  or  amount  involved.  Depending  upon  the  facts  in  the  case 
and  the  ability  of  the  Department  to  form  an  opinion  as  to  their 
success  if  they  pursued  it,  the  prosecutor  many,  many  times  makes  a 
determination  that  this  is  of  such  doubtful  value  in  terms  of  our 
ability  to  prosecute  it,  and  we  do  not  have  all  of  the  people  to  even 
try  it,  and  we  have  five  cases  over  here  that  are  better  cases  and  we 
are  limited  by  the  number  of  attorneys.  They  have  to  make  value 
judgments  like  that  day  in  and  day  out. 

Professor  Miller.  And  these  judgments  are  made  as  a  matter  of 
discretion,  then,  without  external  standards  of  judgment? 

Mr.  Kleindienst.  Prosecutors  make  value  judgments  day  in  and 
day  out. 

Professor  Miller.  That  is  correct,  and  there  is  nothing  to  control 
that  discretion,  is  that  true? 

Mr.  IvLEiNDiENST.  Other  than  supervision  by  his  superiors,  who  in 
my  opinion  should  be  generally  amenable  at  all  times  to  the  constant 
force  of  our  political  society. 

Professor  Miller.  You  are  suggesting  what  by  "making  them 
amenable,"  Mr.  Kleindienst?  How  possibly  could  that  be? 

Mr.  Kleindienst.  If  you  have  an  Attorney  General  who  does  not 
enforce  the  law 

Professor  Miller.  How  are  you  going  to  get  at  him  if  he  does 
rot  enforce  the  law?  How  are  you  suggesting  that  Congress  or  the 
political  process  is  going  to  get  at  him  ? 

Mr.  Klei — DiENST.  If  3^ou  have  evidence  that  a  Prosecutor  is  not 
enforcing  the  law  or  discharging  his  duties — let  us  say  a  U.S.  at- 
torney— it  has  been  my  experience  that  one  of  the  first  things  that 
will  happen  is  that  Senator  Ervin  or  some  other  Senator  would  call 
the  Attorney  General  up  and  ask  him  some  questions  in  a  public 
forum. 
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Professor  IMiller.  AYhat  sanction  does  the  Congress  have,  Mr. 
Kleinclienst,  to  control  the  discretion  of  the  Prosecutor  or  the  At- 
torney General? 

Mr,  Kleindienst.  He  does  not  have  that  control  because  under  the 
Constitution  the  enforcement  of  the  laws  is  in  the  executive  branch. 

Professor  Miller.  So  there  is  no  sanction,  then. 

Mr,  Kleindienst,  The  Congress  has  an  overview,  which  is  very 
effectively  used,  in  my  opinion,  to  disclose  its  opinion  with  respect 
to  nonperformance.  The  press  has  its  part  to  play,  and  I  tliink  as  a 
result  of  the  freedom  of  those  two  institutions  in  our  society,  it  has 
been  my  observation  that  things  pretty  well  get  taken  care  of. 

Professor  INIiller.  Well,  let  me  move  on  to  another  question.  'VVliat 
is  your  opinion,  as  a  former  Attorney  General,  on  whether  or  not 
it  would  be  within  the  constitutional  power  of  the  Congress  to  make 
the  Department  of  Justice  independent  of  the  Chief  Executive? 

Mr.  Kleindienst,  I  have  not  studied  this  constitutionally — and  I 
do  not  have  a  considered  opinion.  My  general  opinion,  as  a  lawyer 
and  as  the  result  of  my  experience  in  the  Department  and  some  25 
years  as  a  lawyer,  is  that  it  raises  serious  questions  as  to  its  constitu- 
tionality. But  I  do  not  pretend  to  have  a  considered  opinion  on  that 
subject. 

Professor  Miller.  Would  you  state  one  or  two  of  the  problems  you 
have? 

Mr.  Kleindienst.  Well,  the  Constitution  vests  in  the  President  of 
the  United  States  the  duty  to  enforce  the  laws  of  the  United  States. 
It  seems  to  me  that  you  are  not  consistent  with  that  expressed 
command  of  the  Constitution  if  you  create  the  chief  law  enforce- 
ment officer  of  the  United  States  as  someone  being  independent  of 
the  President. 

Professor  Miller.  Suppose  that  one  of  the  laws  that  Congress 
passes  is  that  the  Department  of  Justice  shall  be  independent. 

The  President  should  be  enforcing  that,  should  he  not  ? 

Mr.  Kleindienst.  The  President  would  have  the  duty  to  enforce 
that  law.  That  is  what  I  say,  it  raises  a  question  to  me,  I  do  not  come 
here  as  a  constitutional  expert  on  this  question,  nor  have  I  studied  it 
from  a  constitutional  standpoint. 

Professor  Miller.  Let  me  move  on  to  one  other  question,  then,  sir, 
if  I  might  take  your  time,  I  asked  Mr,  Sorensen,  who,  as  j^ou  know, 
was  the  Special  Counsel  to  President  Kennedy,  the  relationship  be- 
tween Special  Counsel  to  the  President  and  the  Department  of 
Justice,  So  I  am  asking  you  now  as  the  former  Deputy  or  Attorney 
General  the  relationship  of  the  Department  of  Justice  to  the  White 
House. 

Would  you  briefly  outline  to  what  extent  there  is  an  interplay  or 
interaction  between  the  Special  Counsel's  office  and  the  Department 
of  Justice? 

Mr.  Kleindienst.  In  my  experience  there,  my  contacts  with  the 
White  House  were  involved  in  the  formulation  of  broad  policy 
considerations,  budget  programs,  take  the  LEAA  situation,  the  Dis- 
trict of  Columbia  crime  bill,  allocation  of  resources,  positions  with 
respect  to  controversial  matters  that  were  legitimately  involved  in  our 
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]'»o]itical  society.  Tliat  wris  almost  solely  the  relationship  that  I  had 
Avith  the  staff  of  the  White  House. 

Professor  Miller.  How  about  your  assistants,  your  Assistant 
Attorneys  General  ? 

Mr.  Kleindienst.  That  was  their  relationship  with  them  also,  in 
terms  of  general  policy  considerations. 

Professor  Miller.  I  would  note  for  the  record  that  half  of  the 
liudget  of  the  Department  of  Justice  is  for  LEAA. 

^  [r.  IvLEiXD^EXh-T.  Tluit  is  correct. 

Professor  Miller.  So  the  enforcement  part  of  the  budget  is  a  very 
small  part. 

Mr.  Kt,eindienst.  The  enforcement  budget  now  is  about  $S00  mil- 
lion, and  I  think  when  I  became  the  Deputy  Attorney  General 

Professor  Miller.  Most  of  that  is  for  the  FBI,  is  it  not? 

Mr.  Kleindienst.  About  $300  million  of  it  is  for  the  FBI,  so  there 
is  about  $500  million  left  in  there,  I  believe — I  have  not  looked  at 
tlie  budget  figures  for  over  lYo  years — that  are  attributable  to  other 
enforcement  aspects  of  the  working  Department — the  Immigration 
and  Naturalization  Service,  the  Bureau  of  Prisons,  and  community 
relations  service. 

Professor  Miller.  This  is  my  final  question,  sir.  Can  you  give  us 
any  examples  nhere  the  Department  of  Justice  ever  told  the  White 
House  no,  said  to  the  White  House  you  cannot  do  something. 

I  relate  it  back,  for  example,  to  1  year  ago,  to  testimony  by  your 
de]3uty,  Joe  Sneed,  ^  on  impoundment  of  appropriated  funds,  for 
example.  As  I  recall  Mr.  Sneed's  testimony,  he  found  that  entirely 
valid  under  tlie  laws  and  statutes. 

Do  you  know  of  any  example  when  the  Department  of  Justice  has 
ever  been  able  to  prevail  against  a  White  House  decision? 

^[r.  Kleindienst.  I  know^  several  of  my  own,  pei'sonally. 

Professor  Miller.  Could  you  relate  two  or  three  of  them  for  the 
record,  please? 

Mr.  Kleindienst.  I  would  ])refer  not,  under  the  general  doctrine  of 
executive  privilege,  without  the  President's  permission.  But  I  had  a 
personal  experience  where  I  have  said  "No,"  and  it  stuck. 

Professor  Miller.  Do  you  know  some  examples  where  your  as- 
sistants' assistants  have  been  able  to  say  "No,"? 

Mr.  Kleindienst,  I  know'  a  couple  who  were  able  to. 

Professor  Miller.  Is  that  also  under  executive  privilege? 

Mr.  Kleindienst.  Do  you  mean  their  ability  to  testify  about  it? 

Professor  Miller.  No  ;  your  ability  to  tell  us  what  it  was. 

Mr.  Kleindienst.  Oh,  I  think  so. 

Professor  Miller.  Did  they  tell   it  to  the  President  personally? 

Mr.  Kleindienst.  I  do  not  Icnow.  I  would  prefer  not  to 

Professor  Miller.  W^ould  you  tell  it  to  the  President  personally? 

Mr.  Kleindienst.  I  thinl:  I  would  have  to  invoke  executive  pri- 
vilege there,  I  do  not  think  the  President  would  ijermit  me  to  dis- 
cuss matters  like  that. 


".Inspph  T.  Snood.  Deputy  Attorney  General,  Denartment  of  .Justice,  at  joint  hearing's  by 
tlie  Subcommittee  on  Separation  of  Po\Yers  and  an  ad  lioc  sub(  ommittee  of  tlie  fommittee 
on  Government  Operations,  on  liiipniindment  of  Appropriated  Funds  by  the  President, 
Feb.  6,  197:i. 
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Professor  Miller.  Are  yon  suggesting  that  any  statement  made  to 
a  White  House  officer  is  covered  by  executive  privilege? 

Mr.  Kleindienst.  I  had  a  long,  hot  day  -with  Senator  Ervin  once 
on  this  before.  I  have  always  taken  a  pretty  strict  view  of  executive 
privilege. 

If  I  had  a  communication  from  a  person  on  the  staff  of  the  "VMiite 
House  and  I  was  satisfied  that  he  was  pursuing  his  duties  as  a  staff 
person  of  the  President  of  the  United  States,  I  have  taken  the  view 
that  so  far  as  his  communication  to  me  is  privileged,  unless  it  is 
waived  by  the  President  of  the  United  States. 

Professor  Miller.  That  is  all. 

Senator  Ervin.  I  might  state  that  this  committee  and  the  Govern- 
ment Operations  Committee,  acting  jointly,  reported  to  the  Senate 
a  bill  which  the  Senate  unanimously  passed  that  would  give  us  a 
way  we  could  decide  this  question  of  executive  privilege  without 
feuding  and  fussing  and  fighting  over  it  so  much;  which  would  put 
the  jurisdiction 

Mr.  Kleindienst.  I  was  supposed  to  have  two  sessions;  one  to 
give  you  my  opinion  as  a  lawyer;  and  secondly,  I  was  supposed  to 
come  back  and  give  you  my  policy  opinion  about  it.  I  never  got 
back  for  the  second  session. 

I  think  executive  privilege  should  be  exercised  very,  very  sparingly 
by  the  President  of  the  United  States.  But  that  is  a  privilege  tliat  I 
feel  that  he  has  to  exercise,  and  not  the  Attorney  General  of  the 
United   States. 

Senator  Ervin,  The  question  about  executive  privilege  has  been 
the  fact  that  throughout  the  course  of  our  history  there  has  been  no 
way  that  you  could  get  the  question  about  whether  a  particular  bit 
of  information  was  covered  by  executive  privilege  or  not  adjudicated, 
and  have  its  legality  manifested,  that  the  President  should  have  the 
absolute  authority  to  pass  on  that  question  or  that  Congress  should. 

So  this  bill,  which  the  Senate  passed,  and  I  hope  the  House  will 
pass  it,  gives  the  courts  jurisdiction  to  decide  the  question.  They 
usually  provide  an  impartial  body,  and  I  think  it  would  solve  many 
of  the  problems  we  have  had  in  times  past. 

Mr.  Kleindienst.  I  would  be  interested  in  seeing  what  the  court 
decision  would  be,  because  there  is  no  court  literature  on  this  subject 
of  any  significance  in  200  years. 

Senator  Ervin.  Very  little,  really;  virtually  nothing  except  on 
matters  affecting  national  security;  something  like  that. 

jNIr.  Kleindienst,  I  think  there  is  a  reason  for  that.  Senator  Ervin, 
and  it  goes  back  to  our  great  political  institutions.  If  the  matter  is 
of  siich  significance,  and  the  President  starts  out  invoking  executive 
privilege,  by  the  time  the  press  and  distinguislied  Members  of  the 
U.S.  Congrress  make  their  attitudes  known  to  the  public.  Presidents, 
I  think,  in  the  past  have  acquiesced  to  that  pressure  and  have 
sparingly  used  the  doctrine  of  executive  privilege.  And  I  believe  it 
is  that  reason  why  there  is  no  judicial  literature  on  the  subject. 

Senator  Ervin.  I  am  strong  for  this  bill,  though,  because  I  think 
there  ought  to  be  some  way  to  decide  it  other  than  by  the  political 
tug  of  war. 
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Mr.  Kleindienst.  I  would  be  interested  to  see  what  the  court 
says;  and  I  have  my  own  opinion  on  it. 

Senator  Ervin.  When  the  Subcommittee  on  Constitutional  Rights 
investigated  military  spying  on  civilians,  I  asked  the  Department  of 
Defense  for  information,  and  I  got  a  letter  back  from  the  Depart- 
ment of  Defense  saying  it  did  not  think  the  subcommittee  or  the 
American  people  were  entitled  to  know.  And  I  thought  I  ought  to 
have  some  way  to  get  that  information. 

Mr.  Kleindienst.  I  think  there  are  ways  to  deal  with  that  kind 
of  problem. 

Senator  Ervin.  Without  making  war  on  the  Army. 

Mr.  Kleindienst.  I  have  no  doubt  you  can  devise  a  means  by  which 
a  problem  like  that  is  accommodated. 

Senator  Ervin.  Thank  you  very  much  for  giving  us  the  benefit 
of  your  experience.  And  as  I  stated,  this  bill  is  a  blueprint  for 
discussion  more  than  a  finished  piece  of  legislation. 

I^Ir.  Kleindienst.  I  deem  it  a  privilege  to  have  been  invited  to  be 
here  today. 

Senator  Ervin.  You  have  given  some  very  cogent  reasons  for  your 
position. 

Thank  you  very  much. 

Will  the  counsel  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  the  Honorable 
Robert  G.  Dixon,  Jr.,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  Department  of  Justice. 

Senator  Ervin.  I  want  to  welcome  you  to  this  committee  and  ex- 
press our  appreciation  for  your  willingness  to  come  and  testify 
in  a  field  in  which  you  have  had  mucli  opportunity  for  observation 
and  much  experience.  I  am  certain  that  your  testimony  will  be  of 
help  to  the  committee. 

STATEMENT  OF  HON.  ROBERT  G.  DIXON,  JR.,  ASSISTANT  ATTOR- 
NEY GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF 
JUSTICE 

Biographical  Sketch  of  Robert  Galloway  Dixon,  Jr. 

Robert  Galloway  Dixon,  Jr.,  was  sworn  in  as  Assistant  Attorney  General  in 
charge  of  the  Office  of  Legal  Counsel  of  the  Department  of  Justice  on  Feb- 
ruary 28,  1973. 

Mr.  Dixon  has  been  a  professor  of  law  at  George  Washington  University 
National  Law  Center  since  1956  and  has  frequently  served  as  a  consultant 
in  the  field  of  public  law. 

He  is  a  member  of  the  Council  of  the  Administrative  Conference  of  the 
United  States,  and  was  a  consultant  to  the  National  Commission  on  Reform 
of  the  Federal  Criminal  Laws  on  civil  rights,  voting  and  federal  witness 
immunity  legislation. 

In  .Tune  1973,  the  Supreme  Court  ruled  in  his  favor  in  a  legislative  re- 
apporuonment  case  from  Connecticut  which  he  had  argued  immediately  prior 
to  his  swearing  in.  In  addition,  he  has  been  a  consultant  to  the  constitutional 
conventions  of  Illinois,  Maryland,  New  York  and  Pennsylvania. 

His  most  recent  book,  published  in  1973,  is  titled  "Social  Security  Dis- 
ability and  Mass  Justice :  An  Emerging  Problem  in  Welfare  Adjudication."  In 
1968,  he  won  the  Woodrow  Wilson  Foundation  Book  Award  for  his  book  on 
reapportionment,  "Democratic  Representation."  He  has  been  a  senior  fellow  of 
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the  National  Eiulowment  for  the  Humauities,  Rockefeller  Foundation  fellow, 
and  has  held  a  Ford  Foundation  travel-study  grant. 

He  has  served  as  chairman  of  the  Committee  on  Supreme  Court  Decisions 
and  of  the  Local  Government  Council  of  the  Association  of  American  Law 
Schools. 

Before  .ioining  the  George  Washington  University  law  faculty,  Mr.  Dixon 
taught  political  science  at  the  University  of  Maryland  from  1946  to  1956  and 
at  Syracuse  University  from  1944  to  1946. 

He  received  a  bachelor's  degree  summa  cum  laude  from  Syracuse  in  1943 
and  his  doctor's  degree  in  political  science  there  in  1947.  He  was  a  Ford 
Foundation  Faculty  Fellow  at  Stanford  University  Law  School  in  1951-52 
and  graduated  with  highest  honors  from  George  Washington  University  Law 
School  in  1956.  He  is  a  member  of  Phi  Beta  Kappa  and  the  Order  of  the  Coif. 

Mr.  Dixox.  Thank  you,  Mr.  Chairman. 

Members  of  the  committee  and  staff,  I  wish  to  present  my  state- 
ment selectively,  dropping  out  some  details.  I  would  appreciate  hav- 
inof  the  whole  version  produced  in  the  record. 

Senator  Er\t[n.  That  will  be  entirely  satisfactory  to  the  committee, 
and  we  will  have  the  statement  printed  in  full  in  the  body  of  the 
record  immediately  after  the  conclusion  of  your  remarks. 

Mr.  Dixon.  Thank  you  very  much. 

I  am  pleased  to  be  here  today  to  discuss  proposed  legislation  that 
would  in  effect  remove  the  Department  of  Justice  from  the  executive 
branch  of  the  Government.  I  am  presenting  the  testimony  for  the 
Department  of  Justice,  and  the  Office  of  Management  and  Budget 
has  entered  no  objection  to  the  testimony. 

We  feel  that  S.  2803  would  accomplish  the  result  of  removing  the 
Department  of  Justice  from  the  executive  branch.  Its  principal  pur- 
pose is  for  the  Department  of  Justice  to  be  insulated  from  the  direct 
political  control  of  the  executive  branch  of  Government  as  provided 
in  section  1(a)  (3)  of  the  bill.  The  bill,  I  presume,  has  been  triggered 
by  the  so-called  Watergate  affair  and  related  matters.  These  ex- 
traordinary events,  however,  should  not  bemuse  us  in  analyzing  the 
constitutional  problems  inherent  in  S.  2803  and  in  discussing  strictly 
and  critically  the  policy  problems. 

As  Mr.  Justice  Jackson  rightly  observed  in  his  concurring  opinion 
in  the  Steel  /Seizure  case  in  1952,  we  must  not — and  I  quote: 

Suffer  the  infirmity  of  confusing  the  issue  of  a  power's  validity  with  the 
cause  that  it  is  invoked  to  promote,  of  confounding  the  permanent  executive 
office  with  its  temporary  occupant.  The  tendency  is  strong  to  emphasize  tran- 
sient results  upon  policies  *  *  *  and  lose  sight  of  enduring  consequences 
upon  the  balanced  power  structure  of  our  Republic. 

S.  2803  would  establish  the  Department  of  Justice  as  an  independ- 
ent establishm.ent  of  the  United  States.  The  reconstituted  Department 
would  be  headed  by  an  Attorney  General  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate.  The  Attorney  General 
would  serve  a  6-year  term  and  be  subject  to  removal  by  the  President 
only  for  "neglect  of  duty  or  malfeasance  in  office." 

This  proposed  independent  Department  would  exercise  virtually 
all  the  functions  that  are  presently  exercised  by  the  Department  of 
Justice  as  an  arm  of  the  executive  branch.  In  particular,  the  proposed 
Department  would  control  the  conduct  of  litigation  to  which  the 
United  States,  an  agency  or  officer  thereof,  is  a  party.  Thus,  S.  2803 
would  transfer  the  authority  to  enforce  the  laws  of  the  United  States 
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out  of  the  executive  department  and  into  an  establishment  not  re- 
sponsible to  the  Chief  Executive,  who  is  the  only  popularly  elected 
national  governmental  officer.  Such  a  transfer,  we  feel,  would  violate 
the  cardinal  separation  of  powers  principle  firmJy  embedded  in  the 
Constitution  since  1789.  It  would  also  be  questionable,  we  believe, 
under  democratic  political  theory. 

I  turn  now  to  some  constitutional  considera,tions.  Article  2,  section 
1,  of  the  Constitution  vests  the  executive  power  of  the  United  States 
in  the  President.  Article  2,  section  3,  commands  the  President  to  take 
care  that  the  laws  be  faithfully  executed.  The  plain  language  of  the 
Constitution,  the  history  of  these  sections,  and  the  case  law  compel 
two  conclusions. 

First,  the  enforcement  of  the  laws  is  an  inherently  executive  func- 
tion, and  second,  the  executive  branch  has  the  exclusive  constitutional 
authority  to  enforce  the  laws,  except  in  the  rare  circumstance  where 
Congress  has  authorized  an  independent  establishment  to  exercise 
limited  enforcement  power  as  merely  an  incident  to  its  delegated 
quasi-legislative  or  quasi-judicial  power. 

The  proposition  that  enforcement  of  Federal  law  is  inherently  art 
executive  function  can  be  documented.  Every  proposal  at  the  Consti- 
tutional Convention  placed  the  power  to  execute  the  national  laws  in 
the  Chief  Executive.  No  delegate  dissented  from  the  statement  of 
James  Wilson,  one  of  the  foremost  participants  in  the  framing  of  the 
Constitution  that  the  "only  powers  he  conceived  strictly  Executive 
were  those  of  executing  the  laws  *  *  *." 

James  Madison  stated  in  the  First  Congress,  and  I  quote,  "that 
if  any  power  wdiatsoever  is  in  its  nature  Executive,  it  is  the  power  of 
appointing,  overseeing,  and  controlling  those  who  execute  the  laws." 

Thus,  the  Fovmding  Fathers  clearly  intended  that  the  execution  of 
the  laws  be  constitutionally  entrusted  solely  to  the  President.  In 
accord  with,  that  constitutional  intent,  the  courts  have  consistentlv 
reaffirmed  the  proposition  that  the  authority  to  enforce  the  laws  is 
an  executive  function.  The  Supreme  Court's  statement  to  that  effect 
in  Springer  against  the  Philippine  Islands  case  in  1922  is  a  good 
example. 

More  recently,  in  1965,  applying  this  principle,  the  fifth  circuit  in 
a  case.  United  States  against  Cox,  ruled  that  the  judiciary  could  not 
encroach  upon  the  purely  executive  function  of  law  enforcement. 
There,  a  Federal  grand  jury  returned  an  indictment  of  perjury 
against  blacks  who  had  testified  in  a  civil  rights  case.  The  presiding 
judge  directed  the  U.S.  attorney  to  sign  the  indictment.  At  the 
direction  of  the  Attorney  General,  however,  the  U.S.  attorney 
refused  to  comply.  Upon  appeal,  a  contempt  citation  issued  against 
the  recalcitrant  IJ.S.  attorney  was  reversed.  Sitting  en  banc,  the 
Court  of  Appeals  for  the  Fifth  Circuit  held  that  the  Attorney 
General  is  the  hand  of  the  President  in  taking  care  that  the  laws  of 
the  United  States,  through  the  prosecution  of  offenses,  are  faithfully 
executed. 

Although  recognizing  that  as  a  member  of  the  bar  the  attorney 
for  the  United  States  is  an  officer  of  the  court,  the  court  ruled  that 
nevertheless  he  is,  and  I  quote,  "an  executive  official  of  the  Govern- 
ment, and  it  is  as  an  officer  of  the  executive  department  that  he 
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exercises  a  discretion  as  to  whether  or  not  there  shall  be  a  prosecu- 
tion in  a  particular  case."  Judoe  Wisdom  of  that  bench,  concurring 
specially,  noted,  and  I  quote,  "The  prosecution  of  offenses  against  the 
I  nited  States  is  an  executive  function  within  the  exclusive  preroga- 
tive of  the  Attorney  General." 

He  further  observed,  and  1  quote,  "the  functions  of  prosecutor  and 
judge  are  incompatible." 

Very  recently  District  Jud^^e  Richey  of  the  U.S.  District  Court  for 
the  District  of  Columbia  denied  an  application  for  the  appointment 
of  an  independent  special  prosecutor  to  investigate  tlie  Watergate 
incident.  Judge  Richey  viewed  such  action  as  both  an  unwarranted 
interference  with  the '  prosecutorial  discretion  of  the  executive  and 
a  violation  of  the  doctrine  of  the  separation  of  powers. 

A  corollary  constitutional  principle  is  that  through  an  ultimate 
power  of  removal  the  President  is  constitutionally  entitled  to  control 
all  officers  performing  purely  executive  duties. 

When  the  establishment  of  a  Department  of  Foreign  Affairs  was 
under  consideration  in  the  First  Congress,  extensive  debate  was  pro- 
voked by  a  provision  purportedly  granting  the  President  the  right  to 
remove  the  Secretary  of  Foreign  Affairs.  Several  Members  of  the 
House,  led  by  James  Madison,  contended  that  the  President  alone 
had  the  constitutional  power  to  remove  executive  officials  and  that 
Congress  could  not  impinge  upon  that  power.  Ultimately,  a  bill  was 
enacted  which  did  not  purport  legislatively  to  grant  the  President 
th.e  povrer  to  remove  the  Secretary  of  Foreign  Affairs  on  the  theory 
that  the  President  already  possessed  a  constitutionally  conferred 
power  of  removal. 

The  views  of  the  First  Congress  are  entitled  to  great  weight  in 
interpreting  the  Constitution  because  it  was,  in  the  words  of  Charles 
Warren,  an  "almost  adjourned  session  of  the  Federal  convention." 

The  Supreme  Court  has  properly  adhered  to  the  view  expressed 
by  the  First  Congress  that  the  President  constitutionally  may  remove 
and  thereby  control  all  purely  executive  officers,  notwithstanding  any 
legislation  to  the  contrary.  For  example,  in  Myers  v.  United  States, 
back  in  1926,  a  landmark  case,  the  Supreme  Court  held  that  the 
President  had  the  constitutional  power  to  remove  a  postmaster  of 
the  first  class  without  the  advice  and  consent  of  the  Senate,  as  was 
required  by  statute.  It  is  a  very  long  opinion,  but  in  the  course  of  tliat 
opinion  we  find  the  court  saying  as  follows : 

It  could  never  have  been  intended  to  leave  to  Congress  unlimited  discretion 
to  vary  fundamentally  the  operation  of  the  great  independent  executive  branch 
of  Government,  and  thus  most  seriously  to  weaken  it.  It  wotild  be  a  delegation 
by  the  constitutional  convention  to  Congress  of  the  function  of  defining  the 
primary  boundaries  of  another  of  the  three  great  divisions  of  government. 

Some  of  the  broad  language  in  the  Myers  case  was  limited  by  the 
Supreme  Court's  subsequent  decision  in  Humphrey''s  Executor  v. 
United  States,  a  Federal  Trade  Commission  case.  There  a  statute 
limiting  the  power  of  the  President  to  remove  members  of  the  Fed- 
eral Trade  Commission  for  cause  was  challenged  as  unconstitu- 
tionally interfering  with  the  executive  power  of  the  President.  The 
members  were  appointed  by  and  with  the  advice  and  consent  of  the 
Senate.  Upholding  the  constitutionality  of  tlie  challenged  restriction 
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en  tlie  President's  removal  power,  tlie  Court  drew  a  distinction  be- 
tAveen,  as  they  put  it,  "purely  executive  officers"  and  officers  like 
Federal  Trade  Commissioners  for  the  purpose  of  analyzing  the 
President's  constitutional  powder  of  removal. 

Regardino;  purely  executive  officers,  including  postmasters,  the 
Court  stated  that  the  Myers  decision  established  the  constitutionality 
of  the  President's  exclusive  illimitable  power  of  removal  of  to  all 
purely  executive  officers.  The  Court  then  observed  that  Federal  Trade 
Commissioners  exercised  mainly  quasi-legislative  and  quasi-judicial 
powers,  and  that  their  executive  powders  were  only  incidental  and 
necessary  to  the  effectuation  of  their  main  powers.  'Accordingly,  the 
Court  concluded  that  those  Commissioners  were  not  purely  executive 
and  held  that  the  Congress  could  constitutionally  place  restrictions 
on  a  President's  power  to  remove  them.  Thus,  the  Myers  and  Hum- 
phrey's Executor  cases  established  the  proposition  that  the  President's 
constitutional  power  to  remove  purely  executive  officers  is  absolute^ 
at  least  w^hen  those  officers  are  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  Because  the  proposed  independent 
Department  of  Justice  under  S.  2803  would  exercise  inherently  ex- 
ecutive power  in  carrying  out  its  duties,  the  Myers  and  Humphrey's 
cases  mandate  that  the  President  must  possess  unrestricted  authority 
to  control  that  power  through  the  right  to  remove  the  Attorney 
General  without  restrictions. 

Enactment  of  S.  2803  would  not  only,  we  feel,  be  unconstitutional, 
but  also  unwise  from  a  more  general  legal  viewpoint.  Actions  tal^en 
by  officers  within  an  unconstitutionally  created  De])artment  of  Justice^ 
could  not  be  validated  by  the  de  facto  officers  doctrine.  In  Norton  v. 
Shelby  County  in  1886  tlie  Supreme  Court  held  that  the  acts  of  local 
commissioners  in  signing  local  bond  issues  were  null  and  void" 
because  the  statute  creating  their  offices  was  unconstitutional.  Tlie 
Court  reasoned  that  an  occupant  of  an  office  that  was  a  legal  nullity 
could  not  be  a  de  facto  officer. 

S.  2803  would  in  our  view  create  unconstitutional  offices  beyond 
the  control  of  the  President.  Accordingly,  under  Norton  v.  Shelby 
County,  none  of  the  acts  of  persons  occu])ying  those  offices  could  be 
validated  by  the  de  facto  officer  doctrine.  Thus,  enactment  of  S.  2803 
would,  we  feel,  jeopardize  the  legality  of  every  prosecution  or  other 
action  taken  by  the  proposed  Department  of  Justice  if  the  defendant 
raised  the  question  of  the  unconstitutionality  of  the  independent 
prosecution  force. 

The  constitutional  and  legal  considerations  that  I  have  outlined 
so  far  are,  I  believe,  persuasive.  It  should  also  be  noted  that  the  con- 
stitutional argument  is  grounded  in  sound  precepts  of  governmental 
pol  icy. 

The  Framers  were,  after  all,  close  students  of  political  theory.  They 
rejected  proposals  to  fractionate  the  executive  power  through  the 
establishment  of  a  plural  executive.  Defending  the  constitutional 
provision  for  a  single  Chief  Executive,  Plamilton  contended  that  a 
plural  Executive  would  tend,  as  he  put  it,  "  to  conceal  faults  and 
destroy  responsibility."  Analogous  reasons  justify  continuing  the- 
Department  of  Justice  under  the  control  of  the  President. 
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As  I  have  stated  earlier,  we  slioiild  not  let  the  exitjencies  of  the- 
moment  deform  our  basic  governmental  institutions.  Our  Constitu- 
tion and  institutions  have  served  us  well  and  do  demonstrate  a 
remarkable  capacity  for  recovery  and  adaptation. 

The  effect  of  S.  2803  would  be  to  cast  the  Justice  Department  into 
the  so-called  headless  fourth  branch  of  government,  responsible  to 
no  one  and  removed  from  the  constraints  of  public  opinion.  By 
moving  the  Department  of  Justice  out  of  the  executive  branch  a 
plethora  of  uncertainties  are  raised  concerning  the  legal  relationship 
between  the  President  and  Attorney  General. 

A  very  practical  one,  for  example,  is  whether  the  President  can 
continue  to  make  delegations  to  the  Department.  Several  years  ago 
one  of  my  predecessors,  now  Justice  Relmquist,  appeared  before  this 
same  subcommittee  on  exactly  this  question — whether  the  President 
could  delegate  functions  to  an  independent  establishment,  the  Sub- 
versive Activities  Control  Board.  Both  the  hearings  and  subsequent 
litigation  were  inconclusive.  The  matter  was  never  satisfactorily 
resolved. 

The  Federal  Government  is,  in  theory,  a  government  of  limited 
powers.  But  we  all  know  as  a  practical  matter  that  whenever  a 
problem  arises,  particularly  one  that  is  related  to  law  enforcement, 
the  country  turns  to  Washington  and  to  the  White  House.  The 
Attorney  General  is  not  just  any  department  head.  He  is  the  lawyer 
for  the  entire  executive  brancli  and  plays  a  key  role  in  crucial  deci- 
sions having  national  impact.  When  a  hijacking  or  kidnaping  occurs, 
the  President  is  entitled  to  have  someone  on  whom  he  can  personally 
rely  because  in  the  end,  rightly  or  wrongly,  it  is  the  President  who 
is  held  responsible  for  the  Government's  conduct. 

A  good  example  is  the  minute-by-minute  coordination  that  was 
essential  between  the  President  and  the  Attorney  General's  situation 
room  during  the  integration  of  the  University  of  Mississippi  in  the 
Kennedy  administration.  More  recent  examples  include  Wounded 
Knee  and  the  truckers'  work  stoppage.  Indeed,  if  the  Department  of 
Justice  is  removed  from  the  executive  branch,  it  would  seem  tliat 
some  sort  of  successor  legal  force  within  the  executive  branch  woidd 
be  needed  and  have  to  be  created. 

The  people  of  this  country  are  concerned  properly  about  matters 
such  as  organized  crime,  civil  rights,  pornography,  the  death  penalty, 
and  enforcement  of  the  antitrust  laws.  These  and  other  areas  are 
legitimate  issues  of  public  debate  and  legitimate  issues  in  a  Presi- 
dential campaign.  The  President  should  be  able  to  set  broad  priori- 
ties in  these  and  related  areas.  He  can  do  so  only  if  a  man  of  his 
own  choosing  heads  the  Department  of  Justice. 

As  Justice  White  once  observed,  "You  can't  take  the  politics  out  of 
politics." 

The  results  of  placing  an  agency  in  the  so-called  fourth  branch  of 
government,  as  this  bill  would  do,  where  it  is  responsible  neither  to 
the  President  nor  the  Congress,  have  been  widely  documented.  Study 
after  study  has  been  made  of  the  independent  agencies  with  quasi- 
legislative  and  quasi-judicial  powers,  such  as  the  Federal  Trade 
Commission,  the  Federal  Communications  Commission,  the  National 
Labor  Eelations  Board,  and  so  on.  They  have  been  conducted  by  a 


88 

wide  variety  of  persons  of  both  parties  in  Government,  in  teaching 
and  in  industry.  The  conclusions  that  they  reach  have  been  almost 
always  the  same. 

The  Kennedy  administration  opened  with  much  fanfare  centering 
on  the  Landis  report  on  independent  commissions  and  the  need  for 
more  effective  policy  coordination  under  the  President.  Dean  Landis 
observed  that  certain  fundamental  problems  of  these  agencies  had  not 
been  solved.  Instead,  the  prevalence  of  the  problems  threatened,  and 
I  quote  from  his  report : 

To  thwart  hopes  so  bravely  held  some  two  decades  ago  by  those  who 
believed  that  the  administrative  agency,  particularly  the  "independent" 
agency,  held  within  it  the  seeds  for  the  wise  and  efficient  solution  of  the  many 
new  problems  posed  by  a  growing  complex  society. 

Conclusions  of  the  most  recent  of  these  studies  by  the  Ash  Com- 
mission in  1971  are  similar. 

I  do  not  want  to  suggest  for  a  minute  that  we  should  not  be  con- 
cerned with  how  the  Department  of  Justice  performs.  Without  pre- 
judging the  results  of  any  of  the  trials  that  are  proceeding,  we  know 
that  the  Department  has  to  be  vigilant  when  it  comes  to  partisan 
political  pressure.  But  the  events  of  the  past  few  months  already  have 
had  a  major  effect. 

Recently  former  Attorney  General  Richardson  gave  a  speech  at 
Harvard  entitled  "Watergate  in  Midstream-— It's  Not  All  Polluted." 
Mr.  Richardson  included  as  major  effects  of  Watergate  that  there  had 
arisen  greater  independence  of  law  enforcement  agencies  and  prosecu- 
tors, and  insulation  of  government  business  from  improper  influence. 

Attorney  General  Saxbe  similarly  has  spoken  of  the  need  to 
maintain  the  integrity  of  the  law  enforcement  process.  Chief  Kelley 
of  the  FBI  has  made  the  same  point.  When  asked  recently  whether 
he  could  run  the  FBI  in  the  wake  of  Watergate,  he  observed  that 
it  had  actually  made  his  job  easier.  There  were  not  likely  to  be  any 
improper  pressures  brought  to  bear. 

One  aspect  which  the  Framers  never  foresaw  is  the  role  of  the 
bureaucracy.  The  Department  is  heavily  staffed  with  lawyers  of  long 
experience  below  the  paper-thin  political  level.  As  a  rule  cases  work 
their  way  up  through  the  Department  with  facts  and  law  developed 
to  the  point  that  political  appointees  could  not  make  them  disappear 
and  go  away,  even  if  tliey  were  so  inclined.  Naturally,  there  will 
always  be  some  close  calls.  However,  our  career  staff  is  a  sophisticated 
and  dedicated  group.  Fortune  magazine  suggested  recently  that  they 
follow  a  philosophy  w^hereby  "any  case  involving  a  friend  or  con- 
tributor to  the  administration's  party  lias  to  be  prosecuted  re- 
lentlessly lest  the  Department  be  entangled  in  suspicion." 

We  are  maintaining  the  fine  career  tradition  enjoyed  by  Depart- 
ment lawyers,  and  in  which  the  honors  program  of  employment 
is  an  important  aspect.  A  keystone  is  the  careful  selection  of  pro- 
fessional personnel,  free  from  political  procedures.  These  employees 
are,  of  course,  kept  out  of  politics  by  the  Hatch  Act.  In  addition. 
Attorney  General  Saxbe  has  ruled  out  campaigning  or  fundraising 
on  his  part  and  on  tlie  part  of  his  immediate  staff.  Moreover,  by 
ordcu-  of  the  Attorney  General,  the  U.S.  attorneys  and  marshals,  and 
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also  their  assistants  and  deputies,  can  not  take  part  in  political 
campaigns. 

Lastly,  apart  from  the  case  law  and  policy  considerations  discussed, 
an  independent  Department  of  Justice  would  be  a  constitutional 
anomaly  fundamentally  inconsistent  with  the  whole  theory  of  a 
tripartite  government  envisioned  by  the  Founding  Fathers  and 
specified  in  the  first  three  articles  of  the  Constitution. 

Our  Founding  Fathers  rejected  consciously  the  developing  par- 
liamentary model  of  Great  Britain.  They  chose  not  a  system  where- 
by power  was  to  be  concentrated  in  one  branch,  or  dispersed  among 
two  branches  or  four  branches,  but  a  tripartite,  threeway  separation 
of  powers  corresponding  with  the  basic  functions  of  government. 

The  text  of  the  Constitution,  which  is  our  foundation  stone,  bears 
tliis  out.  Legislating  was  given  to  the  Congress;  execution  of  the  laws 
to  the  President.  Both  of  these  branches  are  accountable  to  the  people 
through  the  democratic  process.  Judging  was  given  to  the  courts 
and  insulated  from  pressures  of  an  improper  sort  by  life  tenure. 

Against  this  separation  of  powers  background,  the  choices  concern- 
ing location  of  the  Department  of  Justice  are  limited.  Should  the 
Department  of  Justice  be  linked  to  the  Congress,  thus  combining 
the  lawmaking  function  with  the  core  executive  function  of  law- 
enforcing? 

To  Madison  in  the  Federalist,  No.  47,  expressing  a  viewpoint 
implicit  in  the  Constitutional  Convention  and  expressed  by  Montes- 
quieu earlier,  this  would  lay  the  ground  for  tyranny.  Court  rulings 
expressed  above  indicate  it  would  also  be  unconstitutional. 

Further,  would  it  not  be  impractical  to  link  the  Department  of 
Justice  to  Congress,  on  the  analogy  to  the  General  Accounting  Office  ? 

The  congressional  function  is  to  i-eprcsent  constituents  and  to 
hare  intimate  association  with  them,  including  necessarily  what  some- 
times are  called  the  special  interests.  What  is  one  person's  public 
interest  is  a  special  interest  to  his  opponent.  Being  a  representative 
body.  Congress  does  not  operate,  and  appropriately  should  not 
operate,  with  a  civil  serA'ice  system.  Congress  also  has  no  single 
head,  but  is  divided  into  a  committee  structure,  therefore  enhancing 
its  function  of  representation  but  diffusing  responsibility  in  a  way 
inconsistent  with  the  administrative  function.  All  of  these  features, 
I  suggest,  are  inconsistent  with  the  law  enforcement  function. 

On  the  other  hand,  should  the  Department  of  Justice  be  linked 
instead  to  the  judiciary^  This  would  combine  the  prosecution 
function  and  judging  function.  In  addition  to  constitutional  pro- 
hibitions on  doing  this,  our  developed  sense  of  fairness  rejects  this 
combination.  At  one  time,  this  combination  occurred  to  an  extent 
in  the  functioning  of  some  of  the  so-called  independent  commissions, 
and  was  criticized.  One  major  purpose  of  the  Administrative  Pro- 
cedure Act  was  to  require  separation  of  functions  within  such 
agencies,  rather  than  to  rely  merely  on  the  separation  that  automat- 
ically occurs  when  an  administrative  ruling  is  appealed  to  the 
courts.  The  agency  prosecution  staff,  for  example,  in  the  Federal 
Trade  Commission,  must  be  separate  from  the  hearing  staff. 

As  Judge  Learned  Hand  warned  back  in  1945,  "Prosecution  and 
judgment  are  two  quite  separate  functions  in  the  administration  of 
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justice;  they  must  not  merge."  District  Judge  Gesell  reiterated  this 
thought  just  last  December  in  the  case,  Nader  v.  Borh^  saying  "The 
courts  must  remain  neutral.  Their  duties  are  not  prosecutorial." 

I  am  aware,  of  course,  of  some  exceptions  to  the  model  I  have 
sketched.  The  separation  of  powers  is  not  an  immaculate  conception. 
Balances  such  as  the  veto  power  and  the  Senate  power  of  confirming 
executive  appointments  intertwine  the  branches  in  various  ways. 
The  Federal  court  can  make  an  interim  appointment  of  the  U.S. 
attorney  to  fill  a  vacancy  pending  selection  by  the  President.  But 
this  practice  does  not  give  the  court  the  power  to  control  and 
direct  prosecutorial  discretion  in  case  development. 

The  present  bill,  S.  2803,  may  rely  heavily  on  the  officer-of-the- 
court  concept.  The  technical  officer-of-the-court  concept  creating  vari- 
ous professional  ethical  obligations — such  as  appointments  of  at- 
torneys as  counsel  for  indigent  defendants  or  to  prosecute  contempts 
of  court — we  feel  is  too  thin  a  reed  to  become  the  lever  for  dislodg- 
ing the  Department  of  Justice  from  the  executive  branch. 

If,  therefore,  it  is  both  illegal  and  inappropriate  to  allocate  the 
law  enforcement  function  of  the  Department  of  Justice  to  the  Con- 
gress or  to  the  courts,  then  what  is  left,  under  our  three-way  separa- 
tion of  powers  system,  other  than  allocation  to  the  executive  branch  ? 

The  recently  released  report  of  a  panel  of  the  National  Academy 
of  Public  Administration  endorsed  the  basic  theme  I  have  tried  to 
express  here.  They  proposed  recommendations  that  would,  and  I 
quote,  "not  go  as  far  as  the  proposed  legislation  before  the  Senate — 
S.  2803 — which  would  establish  the  Department  of  Justice  as  an 
'independent  establishment  of  the  United  States.'  The  meaning" — 
they  said — "of  'independent  establishment'  is  not  entirely  clear.  But 
this  panel  believes  that  the  Attorney  General  and  the  Justice  Depart- 
ment play  such  key  roles  in  the  constitutional  responsibilites  of  the 
President  that  they  should  not  be  removed  from  his  overall  direc- 
tion." 

In  conclusion,  we  think  the  system  is  working,  in  spite  of  the 
problems  which  have  beset  us  in  recent  months.  No  system  is  of 
course,  perfect.  Nor  are  the  men  who  run  it.  The  Framers  acted  on 
these  assumptions  when  they  drafter  the  Constitution.  S.  2803  would 
offer  a  cliange,  but  in  rejecting  this  tripartite  system  our  Founding 
Fathers  devised,  it  w^ould  offer  new  dangers.  Therefore,  we  do  respect- 
fully oppose  enactment  of  this  bill. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Robert  G.  Dixon,  Jr.  follows:] 

Prepared  Statement  of  Robert  G.  Dixon,  Jr. 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to  discuss  with 
you  today  proposed  legislation  that  would  in  effect  remove  the  Department  of 
Justice  from  the  executive  branch  of  government.  S.  2803  would  accomplish 
this  result.  Its  principal  purpose,  as  set  forth  in  section  1(a)(3)  is  for  the 
Department  of  Justice  to  "be  insulated  from  the  direct  political  control  of  the 
executive  branch  of  Government."  S.  2803,  I  assume,  has  been  triggered  by  the 
so-called  "Watergate  affair"  and  related  matters.  These  extraordinary  events, 
however,  should  not  bemuse  us  in  analyzing  the  constitutional  problems  in- 
herent in  S.  2803.  As  Mr.  Justice  Jackson  rightfully  observed  in  his  concurring 
opinion  in  the  Steel  Seizure  Case  {Youngstown  Sheet  and  Tuhc  Co.  v.  Sawyer, 
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343  U.S.  579  (1952)),  we  must  not  "suffer  the  infirmity  of  confusing  the 
issue  of  a  power's  validity  with  the  cause  it  is  involved  to  promote,  of  con- 
founding the  permanent  executive  office  with  its  temporary  occupant.  The 
tendency  is  strong  to  empliasize  transient  results  upon  policies  .  .  .  and  lose 
sight  of  enduring  consequences  upon  the  balanced  power  structure  of  our 
Republic." 

I. 

S.  2S03  would  establish  the  Department  of  Justice  as  an  independent  estab- 
lishment of  the  United  States.  The  reconstituted  Department  would  be  headed 
by  an  Attorney  General,  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate.  The  Attorney  General  would  serve  a  six  year  term,  and 
be  removable  by  the  President  only  for  "neglect  of  duty  or  malfeasance  in 
office."  A  Deputy  Attorney  General  and  a  Solicitor  General  would  be  appointed, 
serve,  and  be  removable  under  the  same  conditions  as  the  Attorney  General, 
except  with  regard  to  temporary  service  after  expiration  of  their  terms. 

The  Attorney  General  would  be  authorized  to  appoint,  inter  alia,  nine 
Assistant  Attorneys  General,  United  States  attorneys,  and  the  Director  of 
the  F.B.I.,  the  latter  to  serve  a  four  year  term.  The  former  presumably  are 
to  serve  at  the  pleasure  of  the  Attorney  General. 

The  proposed  independent  Department  of  Justice  established  by  S.  2803 
would  exercise  virtually  all  of  the  functions  that  are  presently  exercised  by 
the  Department  of  Justice  as  an  arm  of  the  executive  branch.  In  particular, 
the  proposed  Department  would  control  the  conduct  of  litigation  in  which  the 
United  States,  an  agency,  or  officer  thereof  is  a  party,  or  is  interested  as 
provided  in  28  U.S.C.  §§  515-520.  Thus,  S.  2803  would  transfer  the  authority  to 
enforce  the  laws  of  the  United  States  out  of  the  executive  department  and 
into  an  establishment  not  responsible  to  the  Chief  Executive,  the  only 
popularly-elected  national  governmental  officer.  Such  a  transfer  would  plainly 
violate  the  cardinal  Separation  of  Powers  principle  firmly  embedded  in  the 
Constitution  since  its  adoption  in  1789.  It  also  would  be  questionable  under 
democratic  political  theory. 

II. 

Article  II,  §  1  of  the  Constitution  vests  the  executive  power  of  the  United 
States  in  the  President.  Article  II,  §3  commands  the  President  to  "take  care 
that  the  laws  be  faithfully  executed."  The  plain  language  of  the  Constitution, 
the  history  of  these  sections,  and  the  case  law  compel  the  conclusion  that :  First, 
the  enforcement  of  the  laws  is  an  inherently  executive  function ;  and  second, 
the  executive  branch  has  the  exclusive  constitutional  authority  to  enforce 
the  laws,  except  in  the  rare  circumstance  where  Congx*ess  has  authorized  an 
independent  establishment  to  exercise  limited  enforcement  power  as  "incidental" 
to  its  delegated  quasi-legislative  or  quasi-judicial  power. 

A.    Enforcement  of  Federal   laiv   is   inherently   an  executive  function 

Every  proposal  at  the  Constitutional  Convention  placed  the  power  to  execute 
the  national  laws  in  the  Chief  Executive.^  No  delegate  dissented  from  the 
statement  of  James  Wilson,  one  of  the  foremost  participants  in  the  framing 
of  the  Constitution,  that  the  "only  powers  he  conceived  strictly  Executive 
were  those  of  executing  the  laws.  .  .  ."  "  James  Madison  stated  in  the  First 
Congress  "that  if  any  power  whatsoever  is  in  its  nature  executive,  it  is  the 
power  of  appointing,  overseeing,  and  controlling  those  who  execute  the  laws." ' 

In  the  Federalist  No.  77,  Hamilton  wrote  that  no  objection  had  been  made 
to  the  provision  giving  the  President  the  duty  to  faithfully  execute  the  laws. 


1  See,  1  M.  Farrand,  The  Records  of  the  Federal  Convention  of  1787  (1937  Ed.),  21, 
63,  65-66,  226,  244,  292   (hereinafter  "Farrand")  ;  2  id.  at  23,  116,  185,  404-405,  597. 

2  7d.  at  65-66. 

»!  Annals  of  Congress  481-482  (1789).  Madison  also  stated  during  the  Constitutional 
Convention  that  "certain  powers  were  in  their  nature  executive,  and  must  be  given  to 
that  department.  .  .  ."  Madison  then  urged  that  the  Convention  enumerate  these 
inherently  executive  powers  in  the  Constitution.  Madison  himself  proposed  as  one  of 
these  enumerated  executive  powers  the  "power  to  carry  into  effect  the  national  laws.  .  .  ." 
(2  Farrand  66-67). 
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The  reason  for  separating  the  power  to  enact  laws  from  the  power  to 
execute  them  was  explained  by  Montesquieu,  and  quoted  with  approval  by 
Madison  in  the  Federalist  No.  47 : 

"When  the  legislative  and  executive  powers  are  united  in  the  same  person 
or  body  there  can  be  no  liberty,  because  apprehensions  may  arise  lest  the 
same  monarch  or  senate  should  enact  tyrannical  laws  to  execute  them  in  a 
tyrannical  manner." 

Thus,  ihe  Founding  Fathers  clearly  intended  that  the  execution  of  the  laws 
be  constitutionally  entrusted  solely  to  the  President. 

In  accord  with  that  constitutional  intent,  the  courts  have  consistently  re- 
affirmed the  proposition  that  the  authority  to  enforce  the  laws  is  an  executive 
function. 

In  Springer  v.  Philippine  Islands,  277  U.S.  189,  202  (1922),  the  Supreme 
Court,  in  a  general  discussion  of  the  Separation  of  Powers  principle,  observed, 
"[l]egislative  power,  as  distinguished  from  executive  power,  is  the  authority  to 
make  laws,  but  not  to  enforce  them  or  appoint  the  agents  charged  with  the 
duty  of  such  enforcement.  The  latter  are  executive  functions." 

Applying  this  principle,  the  Fifth  Circuit  in  United  States  v.  Cox,  342  F.2d 
167,  cert,  denied,  381  U.S.  935  (1965),  ruled  that  the  judiciary  could  not  en- 
croach upon  the  purely  executive  function  of  law  enforcement.  There,  a 
federal  grand  jury  returned  an  indictment  for  perjury  against  blacks  who 
had  testified  in  a  civil  rights  case.  The  presiding  judge  directed  the  United 
States  Attorney  to  sign  the  indictment.  At  the  direction  of  the  Attorney 
General,  however,  the  United  States  Attorney  refused  to  comply.  Upon  appeal, 
a  contempt  citation  issued  against  the  recalcitrant  U.S.  Attorney  was  reversed. 

Sitting  fn  banc,  the  Court  of  Appeals  held  that  the  Attorney  General  is  the 
hand  of  the  President  in  taking  care  that  the  laws  of  the  United  States, 
through  the  prosecution  of  offenses,  are  faithfully  executed.  Although  recog- 
nizing that  as  a  member  of  the  bar,  the  attorney  for  the  United  States  is  an 
officer  of  the  court,  the  court  ruled  that  nevertheless  he  is  "an  executive 
official  of  the  Government,  and  it  is  as  an  officer  of  the  executive  department 
that  he  exercises  a  discretion  as  to  whether  or  not  there  shall  be  a  prosecution 
in  a  particular  case.  It  follows,"  said  the  court,  that  "as  an  incident  of  the 
constitutional  separation  of  powers,  .  .  .  the  courts  are  not  to  interfere  with  the 
free  exercise  of  the  discretionary  powers  of  the  attorneys  of  the  United  States 
in  their  control  over  criminal  prosecutions."  Judge  Wisdom,  concurring  spe- 
cially, noted :  "The  prosecution  of  offenses  against  the  United  States  is  an 
executive  function  within  the  exclusive  prerogative  of  the  Attorney  General."  * 
He  further  observed  that  "the  functions  of  prosecutor  and  judge  are  incom- 
patible." ^ 

The  principle  that  the  Executive  alone  has  under  the  Constitution  the  duty 
and  the  power  to  enforce  the  laws  through  prosecution  before  the  courts  has 
been  restated  on  many  occasions.* 

Very  recently,  District  Judge  Richey  of  the  United  States  District  Court 
for  the  District  of  Columbia  denied  an  application  for  the  appointment  of  an 
independent  special  prosecutor  to  investigate  the  Watergate  incident.  Judge 
Richey  viewed  such  action  as  both  an  unwarranted  interference  with  the 
prosecutorial  discretion  of  the  Executive  and  a  violation  of  the  doctrine  of 
Separation  of  Powers.'^ 


♦342  P.2d  at  190. 

5  342  F.2d  at  192. 

«  See,  e.g.,  Ponzi  v.  Fessenden,  258  U.S.  254,  262  (1922)  ;  Weisberg  v.  Department  of 
Justice,  No.  71-1026,  decided  on  rehearing  en  banc  October  24,  1973  ("Functions  In  this 
area  [prosecutorial  discretion]  belong  to  the  Executive  under  the  Constitution,  Article 
II.  Sections  1  and  3  .  .  .  .")  ;  Parker  v.  Kennedy,  212  P.Supp.  594,  595  (D.D.C.  1963) 
(Determinations  whether  prosecutions  should  be  commenced  are  within  the  ambit  of 
the  Attorney  General's  executive  discretionary  power)  ;  Pugach  v.  Klein,  193  F.Supp. 
630  (D.D.C.  19G1)  ("The  prerogative  of  enforcing  the  criminal  law  was  vested  by  the 
Constitution,  not  in  the  Courts,  nor  In  private  citizens,  but  squarely  in  the  executive 
arm  of  the  government.")  See  also  Nader  v.  Kleindienst,  Civ.  No.  243-72  <D.D.C.  1973)  ; 
and  Moses  v.  Kennedy,  219  F.Supp.  762  (D.D.C.  1963). 

"  Findings  of  Fact  and  Order  No.  7  at  2.  O'Brien  v.  Finance  Comm.  to  Re-elect  the 
President,  Civ.  No.  1233-72  (D.D.C,  decided  Sept.  25,  1972). 
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B.    Through  an  vUimate  potcer  of  removal,  the  President  is  constitutionally 
entitled  to  control  all  officers  performing  purely/  executive  duties 

When  establishment  of  a  Department  of  Foreign  Affairs  was  under  con- 
sideration in  the  First  Congress,  extensive  debate  was  provoked  by  a  provision 
purportedly  granting  the  President  the  right  to  remove  the  Secretary  of 
Foreign  Affairs.  Several  Members  of  the  House,  led  by  James  Madison,  con- 
tended that  the  President  alone  had  the  constitutional  power  to  riimovo  execu- 
tive officials  and  that  Congress  could  not  impinge  upon  that  power.  Ultimately, 
a  bill  was  enacted  which  did  not  purport  legislatively  to  "grant"  the  President 
the  power  to  remove  the  Secretary  of  Foreign  Affairs,*  on  the  theory  that 
the  President  already  possessed  a  constitutionally-conferred  power  of  removal. 
In  1S07  John  Marshall  eloquently  summarized  the  debate  over  the  '•removal" 
clause.  As  Marshall  put  it,  during  the  last  stage  of  the  discussion  in  the 
House  of  Representatives,  Congressman  Benson  moved  to  amend  the  bill  to 
establish  a  Department  of  Foreign  Affairs — "so  as  clearly  to  imply  the  power 
of  removal  to  be  solely  in  the  President.  He  gave  notice  that,  if  he  should 
succeed  in  this,  he  would  move  to  strike  out  the  words  which  had  been  the 
subject  of  debate.  If  those  words  continued,  he  said,  the  power  of  removal 
by  the  President  might  hereafter  appear  to  be  exercised  by  virtue  of  a  legis- 
lative grant  only,  and  consequently  to  be  subjected  to  legislative  instability ; 
when  he  was  well  satisfied  in  his  own  mind,  that  it  was,  by  fair  construction, 
fixed  in  the  constitution.  The  motion  was  seconded  by  Mr.  Madison,  and  both 
amendments  were  adopted.  As  the  bill  passed  into  a  law  it  has  never  been 
considered  as  a  full  expression  of  the  sense  of  the  legislative  on  this  important 
part  of  the  American  constitution."  * 

The  views  of  the  First  Congress  are  entitled  to  great  weight  in  interpreting 
the  Constitution  because  it  was,  in  the  words  of  Charles  Warren,  an  "almost 
adjourned  session"  of  the  Federal  Convention.'"  The  First  Congress  "contained 
sixteen  members  .  .  .  fresh  from  the  Convention,  and  a  considerable  number 
who  had  been  members  of  the  State  Conventions  which  had  adopted  it.  .  .  ."  " 
The  Supreme  Court  has  properly  adhered  to  the  view  expressed  by  the  First 
Congress  that  the  President  constitutionally  may  remove,  and  thereby  control, 
all  purely  executive  officers,  notwithstanding  any  legislation  to  the  contrary. 

In  Myers  v.  United  States,  272  U.S.  52  (1926),  a  landmark  case,  the  Supreme 
Court  held  that  the  President  had  the  constitutional  power  to  remove  a  post- 
master of  the  first  class,  without  the  advice  and  consent  of  the  Senate  as  was 
required  by  statute.  In  concluding  that  under  the  Constitution  the  President 
has  the  exclusive  power  of  removing  executive  officers  of  the  United  States 
whom  he  has  appointed  with  the  advice  and  consent  of  the  Senate,  the  Court 
reasoned    (at  1G3-1G4)  : 

"[Alrticle  II  grants  to  the  President  the  executive  power  of  the  Government, 
i.e.,  the  general  administrative  control  of  those  executing  the  laws,  including  the 
power  of  appointment  and  removal  of  executive  officers— a  conclusion  confirmed 
by  his  obligation  to  take  care  that  the  laws  be  faithfully  executed ;  .  .  .  that 
the  President's  pov/er  of  removal  is  further  established  as  an  incident  to  his 
specifically  enumerated  function  of  appointment  by  and  with  the  advice  of 
the  Senate,  but  that  sucli  incident  does  not  by  implication  extend  to  removals 
the  Senate's  power  of  checking  appointments ;  and  finally  that  to  hold  other- 
wise would  make  it  impossible  for  the  President,  in  case  of  political  or  other 
differences  with  the  Senate  or  Congress,  to  take  care  that  the  laws  be 
faithfully  executed." 

The  Court  suggested  that  the  determination  of  whether  Congress  had  the 
power  to  limit  the  President's  normal  unfettered  right  to  remove  an  executive 
officer  depended  upon  an  analy.sis  of  how  fundamental  that  officer's  duties 
were  to  the  functioning  of  the  Executive  Branch   (at  127)  : 

"A  reference  of  the  whole  power  of  removal  to  general  legislation  by  Con- 
gress is  quite  out  of  keeping  with  the  plan  of  government  devised  by  the 
framers  of  the  Constitution.  It  could  never  have  been  intended  to  leave  to  Con- 
gress unlimited  discretion  to  vary  fundamentally   the  operation   of  the  great 


8 1   Stat.  28.  29. 

».5  .1.  Marshall.  Life  of  George  Waahingion,  2.S1-2.32  (London,  1S07). 

'"  C.  Warren,  Congress,  the  C'on.ititution,  and  the  Supreme  Court  99  (Boston,  1925). 

"  .3  Fairand  518. 
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independent  executive  branch  of  government  and  thus  most  seriously  to 
weaken  it.  It  vpould  be  a  delegation  by  the  Convention  to  Congress  of  the 
function  of  defining  the  primary  boundaries  of  another  of  the  three  great 
divisions  of  government." 

Some  of  the  broad  language  in  Myers  was  limited  by  the  Supreme  Court's 
subsequent  decision  in  Humphrey's  Executor  v.  United  States,  295  U.S.  602 
(1935).  There,  a  statute  limiting  the  power  of  the  President  to  remove  mem- 
bers of  the  Federal  Trade  Commission  for  "cause"  was  challenged  as  un- 
constitutionally interfering  with  the  executive  power  of  the  President.  The 
members  were  appointed  by  and  with  the  advice  and  consent  of  the  Senate. 
Upholding  the  constitutionality  of  the  challenged  restriction  on  the  President's 
removal  power,  the  Court  drew  a  distinction  between  "purely  executive 
officers"  and  other  officers  for  purposes  of  analyzing  the  President's  constitu- 
tional removal  power.  Regarding  "purely  executive  officers,"  including  post- 
masters, the  Court  stated  that  the  Myers  decision  established  the  constitu- 
tionality of  the  President's  illimitable  power  of  removal.  (295  U.S.  at  627-628)  : 

"The  office  of  a  postmaster  is  so  essentially  unlike  the  office  now  involved 
that  the  decision  in  the  Myers  case  cannot  be  accepted  as  controlling  our 
decision  here.  A  postmaster  is  an  executive  officer  restricted  to  the  per- 
formance of  executive  functions.  He  is  charged  with  no  duty  at  all  related  to 
either  the  legislative  or  judicial  power.  The  actual  decision  in  the  Myers  case 
finds  support  in  the  theory  that  such  an  officer  is  merely  one  of  the  units  in 
the  executive  department  and,  hence,  inherently  subject  to  the  exclusive  and 
Illimitable  power  of  removal  by  the  Chief  Executive,  whose  subordinate  and 
aid  he  is.  .  .  .  [T]he  necessary  reach  of  the  decision  goes  far  enough  to  include 
all  purely  executive  officers. 

The  Court  observed  that  F.T.C.  Commissioners  exercised  mainly  quasi- 
legislative  and  quasi-judicial  powers  and  that  their  executive  powers  were 
only  incidental  and  necessary  to  the  effectuation  of  their  main  powers.  Ac- 
cordingly, the  Court  concluded  that  those  Commissioners  were  not  "purely 
executive"  and  held  that  Congress  could  constitutionally  place  restrictions 
upon  the  President's  power  to  remove  them.^^ 

The  Myers  and  Hiimphrey's  Executor  cases  therefore  establish  the  proposi- 
tion that  the  President's  constitutional  power  to  remove  purely  executive 
officers  is  absolute,  at  least  when  those  officers  are  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate.  Because  the  propo.sed  independent 
Department  of  Justice  under  S.  2803  would  exercise  "inherently"  executive 
power  in  carrying  out  its  duties,  the  Myers  and  Humphrey's  Executor  cases 
mandate  that  the  President  must  possess  unlimited  authority  to  control  that 
power  through  the  right  to  remove  the  Attorney  General  without  restrictions." 

III. 

Enactment  of  S.  2803  would  not  only  be  unconstitutional  but  also  unwise 
from  a  legal  standpoint.  Actions  taken  by  officers  within  an  unconstitutionally 
created  Department  of  Justice  could  not  be  validated  by  the  de  facto  officer 


"See  also,  Wiener  v.  United  States,  357  U.S.  349  (1958)  (War  Claims  Commission 
performs  quasl-judlclal  functions  and  thus  Its  members  may  be  placed  outside  the 
President's  power  of  removal). 

^"United  States  v.  Perkins,  116  U.S.  483  (1885)  does  not  suggest  anything  to  the 
contrary.  There,  a  statute  vested  the  appointment  of  cadet-engineers  in  the  Secretary  of 
the  Navy,  but  another  statute,  section  1229  of  the  Revised  Statutes,  restricted  his  power 
of  removal.  Section  1229  was  challenged  as  unconstitutional  on  the  ground  that  it 
encroached  upon  the  Secretary's  removal  power.  In  rejecting  that  contention,  the  Supreme 
Court  concluded  that  when  Congress  vests  the  apj)ointment  of  Inferior  officers  in  the 
heads  of  Departments  under  Art.  II,  §  2  of  the  Constitution,  It  may  limit  and  restrict 
the  power  of  removal  as  It  deems  best  in  the  public  interest.  The  Court  did  not  reach 
the  question  of  whether  Congress  could  similarly  restrict  the  President's  power  of 
removal,  or  whether  the  President  himself  could  have  removed  cadet-engineers  without 
limitation.  In  fact,  in  Blake  v.  United  States,  103  U.S.  227  (1880),  the  Supreme  Court 
held  that  notwithstanding  section  1229,  the  President  had  the  power  to  discharge  a 
military  officer  by  appointment  of  another  in  his  place,  by  and  with  the  advise  and 
consent  of  the  Senate.  The  Court  observed  that  a  constitutional  question  would  be 
raised  If  the  power  of  the  President  and  Senate  in  this  regard  was  subject  to  restriction 
by  statute  (103  U.S.  at  236).  Section  1229  was  one  of  a  series  of  statutes  enacted  by 
the  Reconstruction  Congress,  culminating  in  the  Tenure  of  Office  Act,  which  was  declared 
unconstitutional  in  Myers  v.  United  States,  111  U.S.  at  176. 

Furthermore,  whatever  restrictions  were  placed  upon  the  power  of  the  Secretary  of 
the  Navy  to  remove  cadet-engineers  under  section  1229.  It  is  notable  that  they  exercised 
no  significant  executive  discretion  comparable  to  that  exercised  by  the  Attorney  General. 
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doctrine.  In  Norton  v.  Shelby  County,  118  U.S.  425  (18S6),  the  Supreme  Court 
held  that  the  acts  of  local  commissioners  in  signing  local  bond  issues  were  null 
and  void  because  the  statute  creating  their  offices  was  unconstitutional.  The 
Court  reasoned  that  an  occupant  of  an  office  that  was  a  legal  nullity  could  not 
be  a  de  facto  officer  (118  U.S.  at  441).  S.  2803  would  create  unconstitutional 
offices  beyond  the  control  of  the  President.  Accordingly,  under  Norton  v. 
Shelby  County  none  of  the  acts  of  persons  occupying  those  offices  could  be 
validated  by  the  de  facto  officer  doctrine.  Thus,  enactment  of  S.  2803  would 
jeopardize  the  legality  of  every  prosecution  or  other  action  taken  by  the  pro- 
posed independent  Department  of  Justice. 

IV. 

The  constitutional  and  legal  considerations  that  I  have  outlined  are,  I 
believe,  both  persuasive  and  conclusive.  It  should  also  be  noted  that  the  con- 
stitutional argument  is  grounded  in  sound  precepts  of  governmental  policy. 

The  Framers  were,  after  all,  close  students  of  political  theory.  They  re- 
jected proposals  to  fractionate  the  executive  power  through  the  establishment 
of  a  plural  executive.  Defending  the  constitutional  provision  for  a  single  Chief 
Executive,  Hamilton  contended  that  a  plural  executive  would  tend  "to  conceal 
faults,  and  destroy  responsibility."  Federalist,  No.  70.  Analogous  reasons  justify 
continuing  the  Department  of  Justice  under  the  control  of  the  President. 

As  I  have  stated  earlier,  we  should  not  let  the  exigencies  of  the  moment 
deform  our  basic  governmental  institutions.  Our  Constitution  and  institutions 
have  served  us  well  and  have  demonstrated  a  remarkable  capacity  for  re- 
covery and  adaptation. 

The  effect  of  S.  2803  would  be  to  thrust  the  Justice  Department  into  the 
headless  fourth  branch  of  government,  responsible  to  no  one  and  removed 
from  the  constraints  of  public  opinion.  By  moving  the  Department  of  Justice 
out  of  the  Executive  branch  a  plethora  of  uncertainties  are  raised  concerning 
the  legal  relationship  between  the  President  and  the  Attorney  General.  A 
very  practical  one,  for  example,  is  whether  the  President  can  continue  to  make 
delegations  to  the  Department.  Several  years  ago,  one  of  my  predecessors,  now 
Justice  Rehnquist,  appeared  before  this  very  same  subcommittee  on  exactly 
this  question — whether  the  President  could  delegate  functions  to  an  inde- 
pendent establishment — the  SACB.  Both  the  hearings  and  subsequent  litigation 
were  inconclusive  and  the  matter  was  never  satisfactorily  resolved.  This  is  just 
a  sample  of  the  ambiguities  that  are  bound  to  plague  the  relationship  con- 
templated by  S.  2803. 

The  bill  is  captioned  "To  insure  the  separation  of  constitutional  potcers  by 
establishing  the  Department  of  Justice  as  an  independent  establishment  .  .  ." 
I  submit  that  the  one  thing  that  this  bill  would  not  do  is  insure  the  separa- 
tion of  powers.  On  the  contrary,  its  result  would  be  to  confuse  them.  To  make  a 
finding,  as  the  bill  does  that  employees  of  the  Justice  Department  are  officers 
of  the  courts  does  not  contribute  to  an  understanding  of  the  law  enforcement 
function.  The  files  of  the  Justice  Department  show,  for  example,  that  for 
years  there  have  been  problems  generated  for  the  U.  S.  Marshals  Service 
precisely  because  they  are  subject  to  instructions  from  both  the  courts  and 
the   Department. 

The  Federal  Government  is,  in  theory,  a  government  of  limited  powers.  But, 
as  a  practical  matter,  whenever  a  problem  arises,  particularly  one  that  is 
related  to  law  enforcement,  the  country  turns  to  Washington  and  to  the 
White  House.  The  Attorney  General  is  not  just  any  department  head.  He 
is  the  lawyer  for  the  entire  Executive  branch  and  plays  a  key  role  in  crucial 
decisions  having  national  impact.  When  a  hijacking  or  kidnapping  occurs, 
the  President  is  entitled  to  have  someone  on  whom  he  can  personally  rely 
because,  in  the  end,  righly  or  wrongly,  it  is  the  President  who  is  held  re- 
sponsible for  the  Government's  conduct.  A  good  example  is  the  minute-by- 
minute  coordination  that  was  necessary  between  the  President  and  the 
Attorney  General's  situation  room  during  the  integration  of  the  University  of 
Mississippi  in  the  Kennedy  Administration.  More  recent  examples  include 
Wounded  Knee  and  the  truckers'  work  stoppage.  Indeed,  if  the  Department 
of  Justice  is  removed  from  the  Executive  branch,  a  successor  legal  force 
within  the  Executive  branch  would  have  to  be  created. 
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The  people  of  this  country  are  concerned  about  matters  such  as  organized 
crime,  civil  rights,  pornography,  the  death  penalty,  and  enforcement  of  the 
antitrust  laws.  These  and  other  areas  are  legitimate  issues  of  public  debate 
and  legitimate  Issues  in  a  Presidential  campaign.  The  President  should  be 
able  to  set  broad  priorities  in  these  and  related  areas.  He  can  only  do  so  if 
a  man  of  his  own  choosing  heads  the  Department  of  Justice.  As  Justice  White 
recently  observed,  "You  can't  take  the  politics  out  of  politics."  The  thrust  of 
this  remark  is  that  anyone  trying  to  effect  political  change  cannot  avoid 
the  political  processes.  See  T.  GriflBth,  Putting  Politics  iti  its  Place  at  the 
Justice  Department,  Fortune,  Oct.  1973,  p.  160.  "Politics"  is  not  intrinsically 
an  insidious  term.  It  denotes  the  democratic  process  of  negotiation,  compro- 
mise and  adjustment  in  determining  public  policy  and  public  priorities. 

The  results  of  placing  an  agency  in  the  fourth  branch  of  government,  as  this 
bill  would  do,  where  it  is  responsible  neither  to  the  President  nor  the  Con- 
gress, have  been  widely  documented.  Study  after  study  has  been  made  of  the 
independent  agencies.  They  have  been  conducted  by  a  wide  variety  of 
persons  of  both  parties  in  government,  in  teaching,  and  in  industry.  The  con- 
clusions that  they  reach  have  almost  always  been  the  same. 

The  Kennedy  Administration  opened  with  much  fanfare  centering  on  the 
Landis  Report  on  independent  commissions  and  the  need  for  more  effective 
policy  coordination  under  the  President.  Dean  Landis  observed  that  certain 
fundamental  problems  of  these  agencies  had  not  been  solved.  Instead  the 
prevalence  of  the  problems  threatened  "to  thwart  hopes  so  bravely  held  some 
two  decades  ago  by  those  who  believed  that  the  administrative  agency,  par- 
ticularly the  'independent'  agency,  held  within  it  the  seeds  for  the  wise  and 
efficient  solution  of  the  many  new  problems  posed  by  a  growingly  complex 
society  *  *  *."  J.  M.  Landis,  Report  on  Regulatory  Agencies  to  the  President- 
Elect  5,  Senate  Judiciary  Committee  Print,  8Gth  Cong.,  2d  Sess.    (1960). 

The  most  recent  of  these  studies — by  the  Ash  Commission — found  that  such 
agencies  "are  not  sufficiently  accountable  for  their  actions  to  either  the 
Congress  or  the  President  because  of  the  degree  of  their  independence  and 
remoteness  in  practice  from  those  constitutional  branches  of  government." 
Their  activities,  therefore,  are  "not  adequately  supported  and  are  not  ef- 
fectively coordinated  with  national  policy  goals."  'The  Commission  recom- 
mended that  to  assure  coordination  of  agency  functions  with  national  policy 
goals,  and  to  improve  accountability  to  Congress  and  to  the  Executive  branch, 
there  should  be  unambiguous  placement  of  authority  for  agency  policy.  It 
noted :  "Congress  has  conceived  of  these  commissions  as  independent  of 
executive  branch  control,  but  in  fact  the  commissions  are  almost  as  inde- 
pendent of  Congress  itself.  *  *  *  The  American  public — to  whom  the  President 
is  directly  answerable — looks  to  the  President  for  leadership  in  pursuing 
national  policy  goals  *  *  *."  The  President's  Advisory  Council  on  Executive 
Organization,  A  Neiv  Regulatory  Framework:  Report  on  Selected  Independent 
Regulatory  Agencies  4-6,  14-16    (1971). 

I  do  not  want  to  suggest  for  a  minute  that  we  should  not  be  concerned 
with  how  the  Department  of  Justice  performs,  ^yithout  prejudging  the  results 
of  any  of  the  trials  that  are  proceeding,  we  know  that  the  Department  has 
to  be  vigilant  when  it  comes  to  partisan  political  pressure.  But  the  events 
of  the  past  months  may  already  have  had  a  significant  effect.  Recently  former 
Attorney  General  Richardson  gave  a  speech  at  Harvard  entitled  "Watergate 
in  Midstream — It's  Not  All  Polluted."  Mr.  Richardson  included  as  major 
effects  of  Watergate :  Greater  independence  of  law  enforcement  agencies  and 
prosecutors ;  Insulation  of  government  business  from  improper  influence. 

Richardson  Sees  Watergate  Benefit,  N.Y.  Times,  March  11,  1974  p.  19,  col.  1. 
And,  of  course,  Mr.  Richardson's  own  tenure  as  head  of  this  Department  con- 
tributed to  this  spirit  of  independence.  Attorney  General  Saxbe  similarly  has 
spoken  of  the  need  to  maintain  the  integrity  of  the  law  enforcement  process. 
Chief  Kelley  has  made  the  same  point.  When  asked  recently  whether  he  could 
run  the  F.B.I,  in  the  wake  of  Watergate,  he  observed  that  it  had  actually  made 
his  job  easier.  There  were  not  likely  to  be  any  improper  pressures  brought 
to  bear.  Washington  Evening  Star,  March  15,  1974,  p.  1. 

One  aspect  of  the  system  of  checks  and  balances,  which  the  Framers  never 
foresaw,  is  the  role  of  the  bureaucracy.  The  Department  is  heavily  staffed  with 
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lawyers  of  long  experience  below  the  paper-thin  political  level.  As  a  rule, 
cases  work  their  way  up  through  the  Department  with  facts  and  law  de- 
veloped to  the  point  that  political  appointees  could  not  make  them  disappear 
and  go  away,  if  they  were  so  inclined.  Naturally,  there  will  always  be  cases 
that  are  close  calls.  However,  our  career  staff  is  a  sophisticated  group. 
Fortune  suggested  recently  that  they  follow  a  philosophy  whereby  "any  case 
involving  a  friend  or  contributor  to  the  Administration's  party  has  to  be 
prosecuted  relentlessly  lest  the  department  be  entangled  in  suspicion."  Griffith, 
supra,  at  163. 

"We  are  maintaining  the  fine  career  tradition  enjoyed  by  Department  law- 
yers. A  keystone  of  this  is  the  careful  selection  of  professional  personnel, 
free  from  political  clearance  procedures.  These  employees  are,  of  course,  kept 
out  of  politics  by  the  Hatch  Act.  In  addition,  Attorney  General  Saxbe  has 
ruled  out  campaigning  or  fund-raising  on  his  part  and  on  the  part  of  his 
immediate  staff.  Moreover,  by  the  order  of  the  Attorney  General,  United 
States  Attorneys  and  Marshals,  their  assistants  and  deputies  may  not  take 
part  in  political  campaigns. 

Y. 

Apart  from  the  case  law,  and  the  policy  considerations  discussed  above,  an 
"independent"  Department  of  Justice  would  be  a  constitutional  anomaly 
fundamentally  inconsistent  with  the  whole  theory  of  a  tripartite  government 
envisioned  by  the  Founding  Fathers  and  specified  in  the  first  three  articles 
of  the  Constitution. 

Our  Founding  Fathers  consciously  rejected  the  developing  Parliamentary 
model  of  Great  Britain.  They  chose  not  a  system  where  power  was  concen- 
trated in  one  branch,  or  dispersed  among  two  branches  or  four  branches,  but 
a  tripartite  separation  of  powers  corresponding  with  "the  basic  functions  of 
government.  The  text  of  the  Constitution,  which  is  our  foundation  stone,  bears 
this  out.  Legislating  was  given  to  the  Congress  and  execution  of  the  laws  to  the 
President ;  both  of  these  branches  are  accountable  to  the  people  through  the 
democratic  process.  Judging  was  given  to  the  courts  and  insulated  from  the  pres- 
sure by  life  tenure. 

Against  this  separation  of  powers  background,  the  choices  concerning 
location  of  the  Department  of  Justice  are  limited.  Should  the  Department  of 
Justice  be  linked  to  the  Congress — thus  combining  the  law-making  function 
with  the  core  executive  function  of  law-enforcing?  To  Madison  in  the  Federalist 
No.  47,  expressing  a  viewpoint  implicit  in  the  work  of  the  Constitutional  Con- 
vention and  expressed  by  Montesquieu  earlier,  this  would  lay  the  ground  for 
tyranny.  Judicial  rulings  discussed  above  indicate  it  would  be  unconstitu- 
tional. 

Further,  would  it  not  be  impractical  to  link  the  Department  of  Justice  to 
Congress?  The  congressional  function  is  to  represent  constituents  and  to  have 
intimate  association  with  them — including  necessarily  what  sometimes  are 
called  the  special  interests.  What  is  one  person's  public  interest,  is  a  special 
interest  to  his  opponent.  Being  a  representative  body,  Congress  does  not 
operate,  with  a  civil  service  system.  Congress  also  has  no  single  head,  but  is 
divided  into  a  committee  structure,  therefore  enhancing  its  representative 
function  but  diffusing  responsibility  in  a  way  inconsistent  with  the  administra- 
tive function.  All  of  these  features,  I  suggest,  are  inconsistent  with  the  law 
enforcement   function. 

Should  the  Department  of  Justice  be  linked  instead  to  the  Judiciary?  This 
would  combine  the  prosecution  function  and  the  judging  function.  In  addition 
to  constitutional  prohibitions  on  doing  this,  our  developed  sense  of  fairness 
rejects  this  combination.  At  one  time  it  occurred  to  an  extent  in  the  functioning 
of  some  of  the  so-called  independent  commissions,  and  was  soundly  criticized. 
One  major  purpose  of  the  Administrative  Procedure  Act  was  to  require  a 
separation  of  functions  tc-ithin  such  agencies — rather  than  to  rely  merely  on 
the  separation  that  automatically  occurs  when  an  administrative  ruling  is 
appealed  to  the  courts.  The  agency  prosecution  staff  in  the  Federal  Trade 
Commission  for  example,  must  be  separate  from  the  hearing  staff. 
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As  Judge  Learned  Hand  warned  in  United  States  v.  Marzano,  149  F.2d 
923,  926  (2  Cir.  1945)  : 

"Prosecutions  and  judgment  are  two  quite  separate  functions  in  tlie  ad- 
ministration of  justice ;  they  must  not  merge." 

District  Judge  Gesell  reiterated  this  thought  recently  in  Nader  v.  Bork,  Civ. 
No.  1954-73  (D.D.C.  1973),  saying:  "The  Courts  must  remain  neutral.  Their 
duties  are  not  prosecutorial." 

Now,  I  am  aware,  of  couse,  of  some  exceptions  to  the  model  I  have  sketched. 
The  separation  of  powers  is  not  an  immaculate  conception.  Checks  and 
balances  such  as  the  veto  power  and  the  Senate  power  of  confirming  execu- 
tive appointments  intertwine  the  branches  in  various  ways.  It  is  also  true, 
for  example,  that  Government  lawyers,  like  private  lawyers,  are  in  an  ethical 
sense  "ofiicers  of  the  court."  A  federal  court  may  make  an  interim  appointment 
of  a  United  States  Attorney  to  fill  a  vacancy  pending  selection  by  the  At- 
torney General.  But  this  practice  does  not  give  the  Court  a  power  to  control 
and  direct  prosecutorial  discretion  in  case  development.  United  States  v.  Cox, 
342,  F.2d  167,  cert,  denied,  381  U.S.  935    (1965). 

The  present  bill,  S.  2S03,  seems  to  rely  heavily  on  the  oflScer-of-the-court 
concept.  The  technical  ofiicer-of-the-court  concept  creating  various  professional 
ethical  obligations  (such  as  appointment  of  attorneys  as  counsel  for  indigent 
defendants  or  to  prosecute  contempts  of  court)  is  too  thin  a  reed  to  become  the 
lever  for  dislodging  the  Department  of  Justice  from  the  Executive  branch. 

If  it  is  both  illegal  and  inappropriate  to  allocate  the  law  enforcement  func- 
tion of  the  Department  of  Justice  to  the  Congress  or  to  the  courts,  then  what 
is  left,  under  our  separation  of  powers  system,  other  than  allocation  to  the 
Executive  branch? 

The  recently  released  report  of  a  panel  of  the  National  Academy  of  Public 
Administration  endorsed  the  basic  theme  I  have  tried  to  express  here.  They 
proposed  recommendations  that  would : 

"*  *  *  not  go  as  far  as  the  proposed  legislation  before  the  Senate  (S.  2803) 
which  would  establish  the  Department  of  Justice  as  an  'independent  establish- 
ment of  the  United  States.'  The  meaning  of  'independent  establishment'  is 
not  entirely  clear.  But  this  Panel  believes  that  the  Attorney  General  and  the 
Justice  Department  play  such  key  roles  in  the  Constitutional  responsibilities 
of  the  President  that  they  should  not  be  removed  from  his  overall  direction."  " 

In  conclusion,  we  think  the  system  is  working.  No  system,  of  course,  is  per- 
fect. Nor  are  the  men  who  run  it.  The  Framers  acted  on  these  assumptions 
when  they  drafted  the  Constitution.  S.  2803  would  offer  a  change,  but  in 
rejecting  the  system  our  Founding  Fathers  devised  it  would  offer  new 
dangers.  Therefore,  we  respectfully  oppose  enactment  of  this  bill. 

Appendix 

The  Direct  Appointments  Clause  Does  Not  Offer  Support  for  a  Bill  to 
Remove  the  Department  of  Justice  From  the  Executive  Branch. 

Part  II  of  my  prepared  statement  on  S.  2803  concludes  that  the  power  of  the 
President  to  appoint  an  Attorney  General  with  the  advice  and  consent  of  the 
Senate  includes  a  Presidential  power  of  removal  which  Congress  cannot  restrict 
by  statute.  The  purpose  of  limiting  the  power  of  removal  would  be  to  make 
the  Department  of  Justice  effectively  independent  of  the  Executive  Branch. 

This  Appendix  addresses  the  question  whether  that  purpose  of  S.  2803  could 
be  accomplished  under  the  Direct  Appointments  Clause  of  Article  II,  Sec.  2, 
el.  2  of  the  Constitution.  The  answer  is  no.  That  clause  states  in  relevant 
part  that: 

"*  *  *  the  Congress  may  by  Law  vest  the  Appointment  of  such  inferior 
Ofiicers,  as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  Law, 
or  in  the  Heads  of  Departments." 

It  has  been  argued  that  this  clause,  although  specifically  directed  only  to 
the  power  of  appointment,  confers  on  Congress  authority  to  lodge  the  power 
to  enforce  the  laws  in  a  body  free  from  the  President's  control.  Because  the 


""Watergate:  Its  Implications  for  Responsible  Government,"  p.  62,  prepared  for  the 
Senate  Select  Committee  on  Presidential  Campaign  Activities  by  a  Panel  of  the  National 
Academy  of  Public  Administration. 
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power  to  remove  is  normally  an  incident  to  the  power  of  appointment,  see 
Matter  of  Hennen,  38  U.S.  230,  258  (1839),  the  Direct  Appointments  Clause, 
it  may  be  contended,  authorizes  Congress  to  restrict  the  President's  unlimited 
power  to  remove  the  Attorney  General  by  vesting  the  appointment  power  in 
the  courts,  or  if  vested  in  the  President  alone  or  Department  Heads,  by 
adding  restrictions  on  removal.  That  argument,  however,  must  collapse  upon 
a  close  scrutiny  of  constitutional  history  and  the  case  law. 

Initial  drafts  of  the  Constitution  gave  the  President  the  power  to  appoint 
all  other  officers  of  the  United  States  whose  appointments  were  not  provided 
by  the  Constitution.^  With  minimal  debate,  the  Direct  Appointments  Clause 
(also  referred  to  as  the  "inferior  officers"  clause),  was  adopted  to  give  Con- 
gress authority  by  law  to  vest  the  power  to  appoint  inferior  officers  in  the 
President  alone,  in  the  courts,  or  in  the  heads  of  Departments.^  In  discussing 
the  President's  power  to  appoint,  the  Federalist  Papers  virtually  ignore  the 
Direct  Appointments  Clause.  See  Federalist  Nos.  67,  76,  77. 

If  the  Clause  was  intended  to  authorize  Congress  to  oust  the  President 
from  control  over  the  execution  of  the  laws,  then  the  Convention  and  The 
Federalist  w'Ould  certainly  have  treated  that  Clause  as  of  paramount  im- 
portance. Accordingly,  an  interpretation  of  the  Clause  that  fundamentally 
alters  the  balance  of  power  between  Congress  and  the  President  would  be 
improper.  The  Clause,  read  in  light  of  its  history,  does  not  justify  a  departure 
from  the  normal  Separation  of  Powers  principle  that  places  the  power  to 
execute  the  laws  under  the  exclusive  control  of  the  President.  The  courts 
have  not  interpreted  the  Direct  appointments  Clause  differently. 

In  Ex  Parte  Sieiold,  100  U.S.  371  (1879),  a  Congressional  statute  vesting 
authority  in  judges  of  the  Federal  courts  to  appoint  supervisors  over  House 
elections  at  the  request  of  two  citizens  in  the  appropriate  city  or  town  was 
challenged  as  unconstitutional  on  the  ground  that  Congress  may  not  confer 
upon  United  States  courts  the  power  to  appoint  officers  whose  duties  are  not 
connected  with  the  judiciary.  100  U.S.  at  379,  397.  The  petitioners  contended 
that  the  court-appointed  supervisors  performed  duties  entirely  executive  in 
character.  In  upholding  the  constitutionality  of  the  challenged  statute,  the 
Supreme   Court  wrote    (at  397-98)  : 

The  Constitution  declares  that  "the  Congress  may,  by  law,  vest  the  appoint- 
ment of  such  inferior  officers  as  they  think  proper,  in  the  President  alone, 
in  the  courts  of  law,  or  in  the  heads  of  departments."  It  is  no  doubt  usual 
and  proper  to  vest  the  appointment  of  inferior  officers  in  that  department  of 
the  government,  executive  or  judicial,  or  in  that  particular  executive  depart- 
ment to  which  the  duties  of  such  officers  appertain.  But  there  is  no  absolute 
requirement  to  this  eiiect  in  the  Constitution ;  and,  if  there  were,  it  would  be 
difficult  in  many  cases  to  determine  to  which  department  an  office  properly 
belonged.  Take  that  of  marshal,  for  instance.  He  is  an  executive  officer,  whose 
appointments,  in  ordinary  cases,  is  left  to  the  President  and  Senate.  But  if 
Congress  should,  as  it  might,  vest  the  appointment  elsewhere,  it  would  be 
questionable  whether  it  should  be  in  the  President  alone,  in  the  Department 
of  Justice,  or  in  the  courts.  The  marshal  is  pre-eminently  the  officer  of  the 
courts ;  and,  in  case  of  a  vacancy,  Congress  has  in  fact  passed  a  law  bestowing 
a  temporary  appointment  of  the  marshal  upon  the  justice  of  the  circuit  in 
which  the  district  where  the  vacancy  occurs  is  situated. 

"But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as 
between  the  functionaries  named,  is  a  matter  resting  in  the  discretion  of 
Congress.  And,  looking  at  the  subject  in  a  practical  light,  it  is  perhaps  better 
that  it  should  rest  there,  than  that  the  country  should  be  harassed  by  the 
endless  controversies  to  which  a  more  specific  direction  on  this  subject  might 
have  given  rise  ...  It  cannot  be  affirmed  that  the  appointment  of  the  officers 


1  See.  1  Farrand  63.  67,  70  ;  2  Farrand  145,  171.  398,  574. 

2  2  Farrand  627-628.  A  substantial  argument  can  be  made  that  the  Direct  Appointments 
Clause  was  only  intended  to  permit  Congress  to  relieve  the  President  of  the  burden  of 
appointing  all  inferior  and  unimportant  executive  and  judicial  officers.  Before  the  Direct 
Appointments  Clause  was  added,  the  President  had  a  permanent  constitutional  obligation 
to  make  such  appointments.  Because  so  little  debate  on  the  Clause  took  place.  It  Is 
roasonnble  to  conrhide  tliat  it  merely  intended  to  confer  upon  Congress  the  power  to  vest 
appointing  authority  in  someone  other  than  the  President  when  unimportant  inferior 
officers  were  created  by  law  and  thus  the  President's  interest  In  their  appointment  would 
be  minimal. 
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in  question  could,  with  any  greater  propriety,  and  certainly  not  with  equal 
regard  to  convenience,  have  been  assigned  to  any  other  depositary  of  ofiScial 
power  capable  of  exercising  it.  Neither  the  President,  nor  any  head  of  depart- 
ment, could  have  been  equally  competent  to  the  task." 

Whether  or  not  the  supervisors  in  Sichold  exercised  executive  functions  in  a 
broad  sense,  they  clearly  had  no  power  to  initiate  criminal  or  civil  litigation.^ 
Notably,  the  example  given  by  the  Court  of  an  executive  oflBcer  whose  appoint- 
ment Congress  might  vest  in  someone  other  than  the  President  was  a  marshal, 
characterized  as  "pre-eminently  the  ofBcer  of  the  courts"  and  who  exercised 
no  executive  power  concerning  crucial  issues  of  policy  that  an  independent 
Attorney  General  would  exercise.  The  Court  further  observed  that  the  ap- 
pointment of  the  supervisors  in  question  could  not  have  been  with  greater 
propriety  or  equal  convenience  assigned  to  any  other  ofBcial.  The  necessity 
for  quick  action  in  appointing  local  election  supervisors  justified  placing  the 
appointing  power  in  a  local  United  States  court.  No  comparable  necessity 
exists  in  the  appointment  of  an  Attorney  General.  Read  in  the  light  of  its  facts, 
Siehold  does  not  hold,  or  even  infer,  that  Congress  may  oust  the  President 
from  control  over  the  execution  of  the  laws. 

In  United  States  v.  Soloman,  216  F.  Supp.  835,  (S.D.  N.Y.  1963),  a  federal 
district  court  upheld  the  constitutionality  of  a  statute  vesting  in  federal  dis- 
trict courts  the  power  to  appoint  United  States  attorneys  to  fill  vacancies  for 
a  temporary  period.  The  President,  however,  retained  the  power  to  remove 
a  court-appointed  United  States  attorney,  to  replace  him  with  his  own  appoint- 
ment, and  to  control  his  actions  in  the  same  way  he  does  any  other  United 
States  attorney,  to  replace  him  with  his  own  appointment,  and  to  control 
his  actions  in  the  same  way  he  does  any  other  United  States  attorney.  Thus, 
Soloman  neither  holds  nor  implies  that  Congress  may  limit  the  President's 
power  to  control  the  enforcement  of  the  laws. 

In  Hobson  v.  Hansen,  265  F.  Supp.  902  (D.D.C.  1967),  a  three-judge  court 
In  a  2-1  decision  upheld  the  constitutionality  of  a  statute  giving  United  States 
district  judges  in  the  District  of  Columbia  the  power  to  appoint  members  of 
the  Board  of  Education  of  the  District.  The  majority  opinion  rested  upon 
alternate  bases.  First,  the  Court  found  authority  for  the  challenged  statute 
under  Art.  1,  §  8,  cl.  17,  giving  Congress  exclusive  power  to  legislate  for  the 
District.  The  majority  also  concluded  that  the  appointment  power  was  author- 
ized under  Art.  II,  §  2,  cl.  2,  giving  Congress  the  authority  to  vest  in  courts  the 
power  to  appoint  inferior  officers.  In  a  strong  dissent.  Judge  Skelly  Wright 
stated  that  Art.  II  should  lie  construed  to  authorize  Congress  to  place  appoint- 
ment authority  in  the  courts  only  in  respect  to  officials  performing  judicial 
duties  (265  F.  Supp.  at  921-922).  In  any  event,  the  Board  of  Education  mem- 
bers in  question  in  Hotison  did  not  exercise  any  constitutionally  mandated 
executive   powers  of  the   President. 

The  case  law  thus  provides  no  authority  for  the  proposition  that  under  Art. 
II,  §  2,  cl.  2,  Congress  may  vest  the  power  to  execute  the  laws  outside  the 
executive  branch. 

Senator  Ervin.  Thank  yon  very  mnch  for  a  very  scholarly  state- 
ment. Conj^ress  created  the  Department  of  Justice,  did  it  not? 

]\Ir.  Dixon.  Yes,  it  did,  Mr.  Chairman. 

Senator  Ervin.  And  does  not  Congress  have  power,  in  the  Consti- 
tution, to  abolish  the  Department  of  Justice? 

]Mr.  Dixon.  It  would  create  very  serious  problems,  but  if  Cono;ress 
refused  to  appropriate  funds  for  it,  there  would  be  very  little  the 
executive  branch  could  do  about  that. 

Senator  Ervin.  Now,  this  bill  provides  that  the  head,  the  Attorney 
General,  is  to  be  appointed  by  the  President  and  confirmed  by  the 
Senate. 


■''  The  Siehold  supervisors  were  to  do  no  more  than  witness  conjjresslonal  elections 
to  determine  whether  voting  quaiificMtions  were  fairly  applied  and  whether  other  voting 
Irregularities  occurred.  100  U.S.  at  379.  380.  See  also,  Hobson  v.  Hansen,  265  F.Supp. 
902,  921  n.G  (Wright.  J.  dissenting). 
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Mr.  Dixox.  That  is  correct. 

Senator  Ervix.  So  it  is  not  unconstitutional,  on  the  ground  that  it 
interferes  with  the  President's  appointment. 

Mr.  Dixox.  Our  problem  is  focused  on  the  restriction  on  the  power 
of  removal,  which  we  feel  is  crucial  in  the  light  of  cases  I  have  dis- 
cussed, such  as  the  Myers  case,  and  the  rediscussion  of  the  Myers 
case  in  the  Humjjhrey  case  about  the  Federal  Trade  Commission. 

Senator  Ervix.  But  you  struck  out  the  provision  which  attempts 
to  put  a  restriction  on  the  President's  power  of  removal.  That  would 
obviate  that,  would  it  not  ? 

Mr.  Dixox.  If  we  delegate,  as  you  suggest,  any  restriction  of  the 
President's  power  of  removal  over  officers  appointed  in  the  Depart- 
ment of  Justice,  I  believe  we  would  have  an  agency  which,  though 
perhaps  called  independent,  would  be  executive  in  form  and  function. 

Senator  Ervix.  Do  not  the  statutes  which  establish  regulatory 
agencies  give  those  agencies  the  power  to  enforce  laws? 

Mr.  Dixox.  They  j^ossess  extensive  powers,  although  primarily 
quasi-legislative,  that  is,  of  a  law-making  nature,  or  quasi- judicial, 
that  is,  of  an  adjudication  nature,  or  both.  And  it  was  the  merely 
incidental  nature  of  any  executive  functions  which  led  the  Court, 
in  the  Ilumj^hrey  case,  to  distinguish  it  from  the  Myers  case. 

I  might  add,  further,  that  these  agencies  deal  with  specialized 
areas  which  are  thought  by  Congress  to  require  extraordinary  exer- 
cise of  discretion,  which  can  be  aided  by  longer  tenure  than  4  years. 
It  can  be  aided  in  terms  of  the  increase  of  expertise  by  som.e  insula- 
tion from  the  political  process,  and  might  be  viewed  as  a  special 
feature  of  our  system. 

It  is  our  view,  however,  that  the  basic  civil  and  criminal  law  en- 
forcement functions  of  the  Federal  Government  are  intended  by  the 
Constitution  to  be  under  the  executive's  control,  and  that  the  example 
of  agencies  such  as  the  Federal  Trade  Commission,  which  are  only 
qualified  exceptions  anyway,  would,  if  followed,  perhaps  make  the 
exception  destroy  the  rule,  put  the  entire  department— — • 

Senator  Ervix.  There  is  no  doubt  that  the  legislative  power  of 
Congress  empowers  Congress  to  create  new  rights  and  new  remedies, 
is  there? 

Mr.  Dixox.  Well,  Congress  has  broad  creative  power,  both  by 
constitutional  amendment  and  by  laws  consistent  with  the  Consti- 
tution. Certainly,  if  it  were  desired  to  accomplish  this  result  by  a 
constitutional  amendment,  that  could  be  done.  I  still  would  think, 
though,  that  policywise,  we  should  retain  the  basic  control  of  the 
democratic  system,  expressed  through  the  President,  over  the  broad 
reach  of  law  enforcement. 

Senator  Ervix.  Your  main  foundation  to  3'our  view  is  the  clause 
of  Article  II  which  says  that  the  President  shall  take  care  that  the 
law  shall  be  faithfully  executed. 

Is  that  not  correct? 

Mr.  Dixox.  No,  not  entirely.  "\Ve  have,  in  Article  II,  the  first  clause 
of  section  1,  a  vesting  clause  which  vests  the  executive  power  in  the 
President,  and  we  have  the  elaboration  of  that  concept  in  materials 
in  the  convention.  I  quoted  some  in  my  remarks  and  they  could  be 
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expanded,  and  we  feel  that  it  is  Article  II,  section  1  that  is  the 
foundation  stone  for  this  concept. 

Senator  Ervin.  I  believe  that  James  Madison,  whom  you  quoted, 
says  that  the  executive  power  is  essentially  the  power  to  appoint 
persons  to  execute  the  laws.  I  do  not  see  much  else  for  executive 
power,  except,  I  concede,  the  power  to  appoint  foreign  ministers  with 
the  advice  and  consent  of  the  Senate,  and  things  of  that  category. 
But  as  far  as  law  enforcement  is  concerned,  I  think  that  the  execu- 
tive power  is  the  duty  to  enforce  the  laws  and  appoint  the  people 
to  do  it. 

Mr.  Dixon.  Mr.  Chairman,  going  back  to  Madison,  there  was  the 
debate  in  the  First  Congress,  which  I  alluded  to  in  my  testimony, 
concerning  the  President's  power  of  removal  and  review,  and  I 
think  this  view  has  been  quite  w^idely  accepted.  We  view  that  debate 
as  coming  out  with  the  proposition  that  the  President's  power  to 
appoint  includes  a  power  to  remove  which  is  in  his  discretion  only. 
A  few  years  later  Chief  Justice  Marshall  had  occasion  to  restate 
that,  as  I  also  mentioned  in  the  part  of  my  text  I  did  not  read.  So, 
we  do  feel  that  it  is  critical  to  link  the  appointing  power  with  the 
power  of  removal  in  order  to  retain  the  concept  of  a  continuing 
oversight  and  responsibility  by  the  President  over  law  enforcement, 
which  responsibility  is  judged  by  the  people  ultimately,  and  by  the 
Congress  more  frequently,  in  the  give-and-take  between  the  two 
branches. 

I  might  also  add,  Mr.  Chairman,  that  this  constitutional  argu- 
ment is  not  miique  to  this  legislation,  S.  2803,  because  it  is  our  view 
that  law  enforcement,  general,  criminal,  civil  law  enforcement,  is 
a  core-executive  function.  We  did  raise  some  of  the  same  consti- 
tutional objections,  as  you  recall,  in  the  discussion  last  December 
on  the  Special  Prosecutor  bills  then  being  considered. 

Senator  Ervin.  You  take  the  position  on  the  basis  of  the  Cox 
case  that  the  President  of  the  United  States  can  forbid  the  execu- 
tion of  criminal  statutes.  That  was  the  decision  of  the  Fourth  Cir- 
cuit Court,  when  it  said  that  the  Attorney  General,  acting  for  the 
President,  could  forbid  a  U.S.  attorney,  or  could  order  a  U.S.  attorney 
not  to  sign  a  bill  of  indictment  returned  to  the  grand  jury  for 
presentment. 

Mr.  Dixon.  The  case  was,  in  essence,  a  question  of  prosecuting 
blacks  who  were  witnesses  earlier,  and  the  case  may  be  a  classic 
example  of  instances  where  there  are  seriously  competing  considera- 
tions. It  was  reported  in  the  press  that  it  was  felt  by  some  that  the 
action  of  the  local  grand  jury  and  court  may  have  been  inadvisable, 
and  may  have  been  expressing  some  feelings  of  prejudice.  The  matter 
there  became  intertwined  with  the  overall  civil  rights  movement, 
and  the  goal  of  enforcing  Federal  civil  rights  laws,  which  was  a 
major  function  of  the  Department  and  the  U.S.  attorney  at  that 
point  in  jNIississippi  and  elsewhere.  And  rightly  or  wrongly,  that 
call  was  made. 

I  think  such  action  may  be  feasible  under  special  circumstances, 
and  might  be  the  kind  of  thing — a  conflict  between  a  vigorous  policy 
of  civil  rights  enforcement,  which  requires  some  black  witnesses,  and 
a  local  grand  jury  expressing  local  feeling,  which  seeks  to  crimp 
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that  Federal  program  somewliat  by  proceedings  against  the  black 
witnesses — may  be  the  very  kind  of  problem  that  is  best  handled  by 
national  direction,  making  a  policy  choice. 

Senator  Ervin.  A  question  suggested  by  the  firing  of  the  Special 
Prosecutor,  Archibald  Cox,  is  this:  Under  his  power  or  duty  to 
take  care  that  the  laws  be  faithfully  executed,  can  the  President 
tell  the  U.S.  prosecuting  attorney  what  evidence  he  can  present  in 
tiie  case,  and  what  evidence  he  cannot  ? 

Mr.  Dixon.  I  think  that  would  be  inappropriate.  As  you  know, 
my  experience  in  the  Department  of  Justice  is  in  the  Office  of  Legal 
Counsel,  which  is  not  a  litigating  division.  Therefore,  my  litigating 
knowledge  is  restricted  and  limited,  but  it  certainly  is  a  matter  of 
judgment.  I  think  that  a  commitment  to  prosecute  a  case  is  a  full, 
professional  commitment  by  the  attorney,  and  he  owes  every  obli- 
gation professionally  as  well  as  governmentally  to  conceal  nothing 
relevant  that  is  not  allowed  under  the  rules,  and  to  be  vigorous  in 
the  discharge  of  his  function. 

Senator  Er\t;n.  Well,  my  question  was  not  directed  to  whether  it 
was  appropriate  to  do  so.  I  was  thinking  about  constitutional  power. 
In  other  words,  as  I  construed  the  President's  statement  at  the 
time  of  the  discharge  of  the  Special  Prosecutor,  in  substance,  he 
was  firing  the  Special  Prosecutor  because  he  would  not  agree  to 
accept  written  summaries  of  tape  recordings,  instead  of  the  original 
tapes  themselves,  that  he  was  seeking  from  the  Wliite  House;  and 
this  raised  the  question  to  me,  does  the  President  have  the  absolute 
authority  not  to  enforce  the  law  under  the  Constitution? 

Mr.  Dixon.  No,  I  do  not  think  that  we  could  say  that  he  has  the 
constitutional  authority  to  ignore  law  violations,  or  to  ignore  any 
established  legal  doctrines.  I  might  make  two  comments  about  that 
most  unfortunate  incident  concerning  Special  Prosecutor  Cox,  which 
also  involved  the  departure  from  the  Department  of  Attorney  Gen- 
eral Richardson  and  Deputy  Attorney  General  Ruckelshaus.  The 
President,  advised  at  that  point  by  White  House  lawyers,  and 
relying  upon  a  long,  long  line  of  nonlegal  precedent — because  for 
lack  of  adjudications  most  of  the  precedent  is  nonlegal  in  this  field, 
it  is  merely  custom — deemed  there  to  be,  at  the  bottom  of  the  matter, 
a  serious  executive  privilege  issue.  And  that  was  the  line  of  defense, 
as  we  know. 

The  discharge  has  occurred.  I  think  the  aftermath  of  the  dis- 
charge proves  very  well  that  our  system  has  in  it  responses  to  actions 
which  are  widely  criticized.  The  result  was  the  reconstitution  of  the 
Special  Prosecutor  office,  with  continued,  and  indeed  more  stringent, 
restraints  on  firing. 

Our  constitutional  process,  in  the  overall  sense,  includes  our 
political  process.  At  this  point,  our  political  process  qualified  mate- 
rially the  full  efl'ect  of  the  Cox  firing. 

Senator  Ervin.  Well,  this  is  hypothetical.  Assuming  the  President 
just  absolutely  refuses  to  enforce  the  criminal  laws  of  the  country, 
what  remedy — what  can  Congress  do  about  it  under  the  Constitution  ? 

Mr.  Dixon.  Well,  in  a  hypothetical  instance,  Mr.  Chairman,  that 
is  that  precise  and  extreme,  it  would  seem  that  Congress  would  try 
to  take  steps  to  bring  pressure  to  bear  on  the  President  to  take  the 
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desired  action  in  enforcing  tlie  laws.  They  could  refuse  to  cooperate 
in  any  Avay,  shape,  or  form  with  any  of  the  President's  other  pro- 
grams, and  threaten  reprisals  in  terms  of  fundings  and  the  like. 

Senator  Ervin.  But  they  can  take  no  action  to  see  that  the  laws 
are  executed,  cannot  set  up  any  machinery  for  that? 

Mr.  Dixon.  Well,  we  now  have  as  an  ongoing  proceeding  in  the 
lower  House  of  Congress,  a  proceeding  in  impeachment  under  the 
constitutional  clause,  speaking  of  impeaching  the  high  crimes  and 
misdemeanors,  a  clause  of  somewhat  uncertain  import.  We  may 
know  more  about  the  import  of  that  clause  later  than  we  know  now. 

Senator  Ervin.  Is  that  the  only  remedy  Congress  would  have?  I 
think  this  is  a  serious  question. 

Mr.  Dixon.  It  is  difficult  to  answer  a  hypothetical  question  which 
is  so  extreme  as  to  assume  that  the  President  would  enforce  no 
criminal  laws  at  all.  Indeed,  this  is  of  first  impression  for  me.  If 
he  refused  to  enforce  any  criminal  laws  at  all,  that  might  arguably 
be  thought  to  be  the  kind  of  conduct  which  raises  the  question  of 
disability,  under  that  recent  amendment  to  the  Constitution,  the  25th. 

Senator  Ervin.  That  would  be  moral  disability.  Do  you  think  the 
25th  amendment  has  reference  to  a  moral  disability,  rather  than  a 
physical  disability  ? 

Mr.  Dixon.  It  would  be  so  extraordinary  that,  I  think  at  that 
point,  we  might  give  a  broad  construction  to  that  part  of  the  Consti- 
tution. We  can  assume,  we  could  hypothesize  a  case  Avhere  a  President 
might  become  a  complete  alcoholic,  or  hypothesize  a  very  extreme 
case  where  he  might  become  mentally  unbalanced.  I  do  not  think 
either  of  these  things  would  ever  occur  in  real  life.  But  the  dis- 
ability clause,  I  think,  might  receive  a  construction  designed  to 
react  to  such  an  extraordinary  circumstance. 

It  is  most  difficult,  of  course,  to  discuss  raw  hypotheticals. 

Senator  Ervin.  As  I  construe  the  decision  of  the  Circuit  Court  of 
Appeals  of  the  District,  they  held  that  the  President  was  subject 
to  the  laws,  and  would  have  to  produce  documents  to  a  prosecution 
relevant  to  an  investigation  of  the  grand  jury.  So,  would  the  only 
remedy  be  a  judicial  remedy,  as  distinguished  from  a  legislative 
I'emedy  of  some  kind,  like  setting  up  the  Special  Pi'osecutor  under 
the  clause  of  the  Constitution  which  says  that  Congress  may  by  law 
vest  the  appointment  of  inferior  officers  in  the  heads  of  depart- 
ments or  in  the  courts. 

Take  the  Slehold  case.^  Under  the  Siehold  case,  if  Congress  could 
\'est  authority  in  judges  of  the  Federal  courts  to  appoint  tlie  super- 
visors over  elections,  why  could  not  Congress  appoint  a  Special 
Prosecutor  who  had  the  responsibility  to  prosecute  crimes  of  a  cer- 
tain nature  which  involved  administration  officials? 

Mr.  Dixon.  Mr.  Chairman,  we  discussed  the  Slcbold  case  in  an 
appendix  to  our  prepared  remarks,  and  we,  in  that  appendix,  care- 
fully examined  the  Siehold  case.  We  do  not  view  the  Siehold  prece- 
dent as  being  a  precedent  for  putting  the  appointment  power  of  an 
executive  official  outside  the  executive  branch  in  a  court  in  any 
meaningful  sense  of  the  term,  because  the  election  inspectors  in 
Siehold,  who  were  to  be  appointed  judicially,  had  no  true  law  en- 
forcement functions  of  the  type  indicated  b}^  the  core  concept  of 

^Ex  parte  Siebold,  100  U.S.  371    (1879). 
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article  II,  and  implicated  by  a  bill  to  transfer  law  enforcement  in 
general  over  to  a  court-appointed  official.  They  were  officials  who 
merely  had  a  power  to  inspect  elections,  and  to  report  irregularities. 
The  prosecution  remained  in  the  hands  of  the  Department  of  Justice. 
The  court  pointed  out  that  this  was  merely  an  inspection  force, 
one  that  must  operate  at  the  last  minute  in  localized  situations  when 
problems  occur.  It  was  expeditious  to  authorize  court  appointment, 
and  most  difficult  to  perhaps  authorize  appointment  in  Washington ; 
so  we  do  not  get  much  mileage  out  of  the  Sichold  case,  when  looked 
at  in  terms  of  the  facts. 

Senator  Ervin.  You  say  that  case  has  no  application,  simply 
because  the  inspectors  of  elections  had  no  power  to  initiate  or  prose- 
cute cases  which  they  had  inspected. 

Mr.  Dixon.  We  feel  that  if  the  Siebokl  case  had  been  one  in  which 
the  power  to  appoint  all  U.S.  attorneys,  was  transferred  finally  to 
the  courts,  retaining  no  power  of  direction  or  control  in  the  execu- 
tive branch,  it  would  be  a  quite  different  case. 

Senator  Ervin.  Well,  Congress  could  pass  a  law,  could  they  not, 
requiring  the  President  to  prosecute  cases  and  make  it  a  criminal 
offense  if  he  failed  to  do  so,  and  then  impeach  him  for  a  crime  or 
misdemeanor  if  he  failed  to  do  so  ? 

Mr.  Dixon.  In  x^rinciple,  I  do  not  disagree  with  that  proposition, 
Mr.  Chairman.  Of  course,  I  would  add  that,  in  defining  the  circum- 
stance where  there  was  a  clear-cut  criminal  case  M'hich  should  be 
brought  in  terms  of  the  evidence,  versus  cases,  or  potential  cases, 
where  there  are  loose  allegations  which  had  not  I'eached  yet  an 
evidentiary  level  warranting  prosecution,  there  might  be  problems 
in  interpretations.  But,  in  principle,  it  might  be  passed. 

Senator  Ervin.  Under  your  interpretation  of  the  prosecution,  we 
would  have  to  leave  the  power  to  prosecute  the  case  against  the 
President  in  the  President's  hands. 

Mr.  Dixon.  Well,  in  the  executive  branch — and  let  me  add  that 
we  have  had  some  recent  examples  of  professional  and  constitu- 
tionally responsible  law  enforcement  inside  the  executive  branch 
against  its  own,  in  terms  of  its  own  political  party;  for  example, 
the  Ag)ieio  case,  brought  by  the  U.S.  attorney,  George  I3eall,  in  Balti- 
more; the  Mitchell- S tans  case,  by  the  U.S.  attorney  in  New  York; 
another  case  brought  against  ]\Ir.  Koncallo.  Congressman  Eoncallo,  is 
pending  in  Long  Island,  and  he  is  of  the  same  party  as  the  Presidency. 
Another  example,  in  Dallas,  I  believe  it  was  the  assistant  to  Con- 
gressman Collins.  On  the  other  hand,  in  the  last  administration,  we 
had  examples  of  the  administration  prosecuting  their  own;  Senator 
Brewster  of  Maryland  and  Congressman  Johnson  of  Maryland. 

Senator  Ervin.  Senator  Brewster  was  a  member  of  the  legislative 
rather  than  executive. 

Mr.  Dixon.  I  think  this  is  important,  because  it  documents  the 
proposition.  We  have  had  a  recent  rush  of  extraordinary  circum- 
stances now  being  litigated  and  being  unravelled,  and  I  cannot  make 
comments  on  the  unravelling.  We  have  had  a  professional  spirit  in 
the  Department  of  Justice,  and  a  disposition  to  prosecute  members 
of  their  own  executive  branch  or  their  own  party.  In  historical  terms, 
I  think,  the  Agnew  matter  is  truly  extraordinary,  but  also  indicative 
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of  a  commitment  to  fidelity  to  the  legal  process  that  should  be  recog- 
nized and,  I  think,  commended. 

Professor  Miller.  Senator,  I  would  like  to  mention  that  Professor 
Dixon  is  an  old  and  valued  friend  and  colleague,  and  we  hope  to 
welcome  him  back  to  the  university  ^  some  day ;  and  I  do  have  a 
couple  of  questions  for  him. 

I  will  defer  to  Mr.  Edmisten,  if  he  wants  to  go  first. 

Mr.  Edmisten.  I  would  probably  be  briefer.  I  really  have  looked 
forward  to  this  special  time  because  Professor  Dixon  used  to  be  one 
of  my  professors,  and  I  dearly  love  the  opportunity  to  ask  the  ques- 
tions this  time. 

Senator  Ervin.  Do  you  want  to  turn  the  tables  on  him  ? 

Mr.  Dixon.  Let  us  make  this  pass/fail,  shall  we?  [General 
laughter.] 

Mr.  Edmisten.  I  have  noticed,  Professor  Dixon,  that  on  many 
occasions,  a  person  comes  up  from  the  Justice  Department — and  I 
will  give  you  an  example.  During  this  subcommittee's  impoundment 
hearings,  in  1971,  before  impoundment  became  a  popular  subject,  a 
former  Deputy  Attorney  General  and  your  predecessor,  Mr.  Kehn- 
quist,  came  before  the  subcommittee,  and  said  he  was  speaking  for 
the  Department.  And  then,  Mr.  Sneed,  the  Deputy  Attorney  General, 
appeared  at  some  later  hearings,  and  said  that  Mr.  Rehnquist  did 
not  know  what  he  was  talking  about,  that  he  was  only  speaking  for 
himself. 

I  notice  that  you  said  this  morning,  you  were  speaking  for  the 
Department.  IVliat  process  do  you  use?  When  do  you  speak  for  the 
Department,  and  when  do  you  not  ? 

Mr.  DixoN.  My  testimony  was  prepared,  largely,  I  would  like  to 
add,  by  the  professional  cadre  in  Justice  who  are  not  only  career 
servants,  but  are  in  accord  on  these  constitutional  positions  I  have 
taken.  It  was  submitted  to  the  Deputy  Attorney  General  and  the 
Attorney  General,  and  they  indicated  that  I  could  appear  as  the 
Department  spokesman  on  this  matter.  And  I  have  done  so. 

As  we  all  know,  there  is  a  long-standing  process  going  back 
through  many  administrations — I  am  not  sure  how  many  decades 
ago  it  began — it  is  customary  to  have  testimony  submitted  to,  in  the 
old  days,  the  Bureau  of  the  Budget,  now  the  Office  of  Management 
and  Budget,  to  see  if  it  is  consistent  with  the  President's  program, 
and  to  see  whether  or  not  it  should  be  actually  endorsed.  This  is  a 
matter  in  which  we  have  been  told  that  the  Office  of  Management 
and  Budget  has  no  objection  to  my  testimony,  in  terms  of  any  con- 
sistency with  the  President's  program. 

Mr.  Edmisten.  When  you  go  on  Capitol  Hill,  you  speak  for  the 
Department  ? 

Mr.  Dixon.  Yes.  It  is  true,  I  suppose,  that  perceptions  may  change, 
as  matters  may  move  from  one  Attorney  General  to  another,  or  to 
put  it  more  precisely,  from  one  administration  to  another.  I  iDelieve 
a  national  election  did  intervene  between  Mr.  Rehnquist's  testimony 
and  Mr.  Sneed's  testimony.  If  legal  issues  are  clear — and  they  often 
are  not  all  that  clear  in  areas  like  separation  of  powers — a  position 
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taken  at  one  time  sliould  not  be  lightly  abandoned.  I  would  certainly 
take  that  position.  Beyond  that,  I  can  only  say  that,  because  im- 
poundment has  been  in  court  since  that  time,  and  is  still  in  court — 
in  fact,  Mr.  Kitch,  of  the  Solicitor  General's  office,  argued  a  case 
in  the  Court  of  Appeals  here  fairly  recently — I  feel  I  should  not  go 
beyond  and  comment  on  the  merits  of  the  matter.  But 

Mr.  Edmisten.  I  think  you  have  lost  36  cases  on  that  issue,  and 
I  do  not  see  how  a  Presidential  election  could  bear  on  that. 

Mr.  Dixon.  I  was  not  going  to  mention  that  count,  Mr.  Edmisten. 

Senator  Ervin.  You  are  saying  that  elections  may  change  the 
policy  of  the  Department,  like  an  individual  may  change  his  mind. 

Mr.  Dixox.  One  reason  we  have  elections  is  to  reorder  national 
priorities.  Spending  is  a  national  priority.  It  is  related  to  inflation. 
Congressional  practice  on  enactment  of  appropriation  bills  has  not 
always  been  consistent,  in  terms  of  the  clarity  of  the  language, 
mandating  or  not  mandating  expenditure.  There  has  seldom  been 
a  clear-cut  mandate.  In  that  broad  context,  absent  anything  by 
way  of  judicial  rulings,  argumentation  continues  until  there  is  a 
court  ruling. 

Mr.  Edmisten.  I  want  to  take  issue  on  another  thing  that  you  said, 
that  is  the  matter  of  the  Subversive  Activities  Control  Board. 
Senator  Ervin  conducted  hearings  ^  before  this  subcommittee  on 
whether  or  not  that  particular  Executive  order,  w^hicli  undertook  to 
give  more  legal  authority  to  the  Internal  Security  Act  of  1950  than 
the  sponsors  of  that  act  ever  dreamed  of. 

If  I  recall,  the  administration  withdrew  its  request  for  funding 
for  the  Subversive  Activities  Control  Board,  because  apparently 
they  thought  it  was  so  bad  that  money  was  not  even  requested.  So, 
I  do  believe  that  question  was  resolved. 

Mr.  DixoN.  It  was  resolved,  not  in  a  substantive  or  ultimate  legal 
sense.  But  it  was  certainly  resolved  in  the  sense  that  the  Board 
passed  off  the  scene. 

Professor  Miller.  Let  me  expand  on  that  a  minute,  would  you? 
As  I  recall  Mr.  Rehnquist's  testimony — and  this  bears  on  your  testi- 
mony with  respect  to  the  power  of  delegation  of  the  President  to 
what  you  call  a  quasi-judicial  Board — and  Mr.  Eehnquist  testified 
that  the  President's  power  was  clear,  to  delegate  powers  to  the  Sub- 
versive Activities  Control  Board.  I  think  that  is  in  the  public 
record,  and  that  was  the  testimony  of  the  Department  then.  Are  you 
now  repudiating  your  predecessor  ? 

Mr.  Dixon.  No,  not  without  more  facts  or  study.  I  would  not 
lepudiate  my  predecessor  at  this  point. 

Professor  Miller.  You  did  say  that  the  President  could  not  dele- 
gate through  a  quasi- judicial  or  quasi-legislative  Board,  which  is 
what  S.  2803  calls  an  independent  Department  of  Justice. 

Mr.  Dixon.  Well,  a  question  was  raised  about  it.  There  was  no 
open  disagreement  with  the  testimony  mentioned,  but  that  testimony 
was  itself  questioned  in  a  later  judicial  ruling. 

Professor  jVIiller.  Well,  Mr.  Eehnquist  did  testify  to  that  effect. 
He  said  that  it  was  clear  that  the  President  would  have  the  power 
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to  do  it.  Now,  yo\i  say  that  it  is  clear  that  the  President  cannot  do 
it.  Is  that  your  testimony  ? 

Mr.  Dixon.  My  testimony  would  go  no  further  on  this  point  than 
to  say,  in  the  light  of  the  court  comment  that  followed  Ilehnquist"s 
testimony,  that  the  present  bill,  we  think,  would  raise  some  uncer- 
tainties regarding  the  nature  and  kind  of  power  of  a  law-enforcement 
nature  delegated  to  that  kind  of  a  body,  such  as  bringing  routine 
criminal  prosecutions. 

Professor  Miller.  Sort  of  quasi-repudiation  ? 

Mr.  Dixon.  A  quasi-repudiation  ?  You  might  say  that,  but  we  must, 
I  think,  make  the  distinction  between  core  criminal  enforcement 
and  certain  other  specialized  programs,  such  as  listing  subversive 
organizations. 

Mr.  Edmisten".  You  mentioned  a  moment  ago  that  the  attorneys 
in  the  Justice  Department  are  under  the  Hatch  Act.  I  know  that  to 
be  true.  My  wife,  as  you  may  know,  is  an  attorney  in  the  Department. 

"\Yliy  should  not  all  Department  of  Justice  attorneys,  including 
the  U.S.  attorneys,  as  Mv.  Kleindienst  mentioned  a  minute  ago,  and 
the  U.S.  marshals,  be  in  a  professional  cadre,  so  that  there  would  be 
a  professional  group  of  attorneys  in  the  Justice  Department  below 
the  Assistant  Attorneys  General  level  ? 

Would  you  not  favor  that? 

Mr.  Dixon.  Yes.  We  have  made,  by  administrative  practice,  in- 
deed, a  rather  stringent  internal  regulation  on  employee  conduct. 
We  have  rxcomplished  not  only  that  objective,  but  also,  as  I  men- 
tioned in  my  testimony,  the  objective  of  divorcing  the  top  officials, 
such  as  Attorney  General,  Deputy  or  Assistant  Attorneys  General, 
from  direct  involvement  in  the  election  and  campaigning  process. 
I  mentioned  Attorney  General  Saxbe's  espousing  that  policy  for 
himself  and  his  aides,  and  I  think  we  may  be  at  a  turning  point, 
where  the  long  tradition  of  appointing  the  national  campaign  man- 
ager, or  important  campaign  leader  of  a  President,  to  the  post  of 
Attorney  General  will  be  passing  away,  off  of  the  scene.  We  may 
be  at  the  end  of  an  era  analogous  to  the  end  of  the  era  when  we  had 
Postmaster  Generals  so  appointed.  This  may  be  one  of  the  more 
important  institutional  lessons  of  the  last  few  months.  Whether  or 
not  it  is  advisable  to  imbed  that  in  legislation  may  be  a  bit  more 
debatable.  You  can  always  raise  the  question  of  the  extraordinary 
person,  and  you  might  want  to  make  an  exception  in  the  rule.  But 
our  feeling  in  Justice  is  that  there  should  be  this  divorce,  expressing 
viewpoints  really  impressed  upon  us  by  Watergate,  and  expressed 
by  ]\Ir.  Richardson  and  by  Mr.  Saxbe  as  Attorneys  General. 

Also,  I  might  note  that  Attorney  General  Kleindienst,  who  testi- 
fied earlier  this  morning,  took,  I  think,  a  very  professional  position. 
When  some  of  his  former  associates  and  acquaintances  became  in- 
volved in  the  Watergate  disclosures,  he  resigned.  But  he  was  not 
personally  involved.  I  think  it  was  a  tragedy  for  him,  personally, 
that  some  persons,  because  of  timing  of  the  resignation,  thought  it 
was  a  unified  matter.  That  was  a  very  responsible  act,  and  I  think 
that  it  probably  was  beneficial  for  the  Department  in  terms  of  public 
acceptance  at  that  point  to  have  a  new  Attorney  General,  although 
I  have  no  doubt  in  my  own  mind  that  Mr.  Kleindienst,  wdiom  I 
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have  come  to  know  and  like  very  nnicli,  carried  on  most  elTectively, 
professionally.  I  would  in  conclusion  agree  that  there  should  be 
a  substantial  divorce  between  partisan  politics  and  the  Attorney 
Generalship,  and  I  think  we  are  achieving  it. 

Mr.  Edmisten.  Yesterday,  Dr.  Santos  P.  Amadeo  suggested  that 
the  Bureau  of  Prisons  is  improperly  within  the  Department  of 
Justice,  and  perhaps  it  should  be  removed  and  put  in  the  Depart- 
ment of  Health,  Education  and  Welfare.  What  do  you  think  about 
that  suggestion? 

jNIr.  Dixon.  I  cannot  express  a  departmental  position  on  that 
precise  issue,  but  I  am  not  certain  in  my  own  mind  that  there  is 
evidence  of  the  sort  that  would  indicate  such  a  change  is  needed 
right  now,  or  would  be  extremely  beneficial  if  it  occurred.  The 
Bureau  of  Prisons  operates  with  substantial  autonomy,  as  I  under- 
stand it,  and  I  would  not  view  that  as  being  a  change  which  is 
necessary  at  this  point. 

Mr.  Edmisten.  Thank  you. 

Professor  Miller.  I  have  just  one  or  two  questions,  Mr.  Chairman, 
if  I  might,  relatively  brief,  I  think.  One  is  on  Nader  v.  Bovk.  It  is 
not  the  holding  of  Judge  Gesell — to  rely  on  his  opinion  to  some 
extent — that  Solicitor  General  Bork  acted  illegally  in  discharging 
Archibald  Cox? 

Mr.  Dixon.  Yes.  The  holding,  after  getting  over  a  hurdle  of 
standing  pursued  as  an  initial  issue,  was  that  the  discharge  was 
improper  because  it  was  executed  not  in  accord  with  the  departmental 
regulations,  which  embody  certain  understandings  going  back  to  the 
confirmation  of  Richardson,  to  the  effect  that  a  dischai'ge  could 
occur  only  for  extraordinary  improprieties.  That  decision  is  being 
appealed,  as  you  know,  but  we  can  discuss  the  holding. 

Professor  Miller.  The  statement,  then,  of  Judge  Gesell  is  just 
sort  of  extracurricular  to  the  issue  of  the  case?  Whether  or  not  the 
court  employs  a  prosecutor,  that  was  not  the  issue  of  the  case  at  all? 

Mr.  DixoN.  No,  the  quotation  from  Judge  Gesell  was,  as  we  pro- 
fessors and  lawyers  call  it,  a  dictum  of  Judge  Gesell  on  that  case, 
but  was  endorsed  by  Chief  Judge  Sirica  and  eight  other  judges  of 
the  district  court  bench. 

Professor  Miller.  Sort  of  ipse  dixit  ? 

Another  question.  Are  you  familiar  with  the  case  of  Ernest  Fitz- 
gerald, a  former  Deputy  Assistant  Secretary  of  the  Air  Force,  who 
had  to  bring  an  action  in  the  Civil  Service  Commission  to  get  his 
job  back,  and  who  is  now  with  the  Air  Force  ? 

Mr.  DixoN.  The  only  knowledge  I  have  of  that  area  is  based  on 
reading  press  accounts,  or  scanning  press  accounts,  and  I  am  not 
involved  in  that. 

Professor  Miller.  Is  he,  under  your  identification,  an  executive 
officer  ? 

Mr.  DixoN.  Any  person  of  that  sort  in  an  executive  department 
would  be  an  executive  officer  or  employee,  depending  upon  the  status. 

Professor  Miller.  Could  the  President  fire  him  without  cause  ? 

jNlr.  Dixon.  When 

Professor  Miller.  Because,  as  one  White  House  assistant  said,  he 
was  not  loyal  enough  to  the  White  House  when  he  testified  before 
Senator  Proxmire  on  the  C-5-A  ? 
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]\Ir.  Dixon.  There  is  a  proposition  flowing  from  executive  control 
and  accountability  of  the  administration  to  a  given  President,  tliat 
he  is  entitled  to  subordinates  who  will  support  his  program,  and 
not  sabotage  it. 

Professor  Miller.  I  did  not  say  sabotage,  Mr.  Dixon.  I  wonder,  if 
the  President  is  entitled  to  fire  him,  why  is  Fitzgerald  now  working 
for  the  Air  Force? 

Mr.  Dixon.  As  I  said,  the  Fitzgerald  case  is  not  one  I  have  inti- 
mate detail  on  regarding  the  facts. 

Professor  Miller.  If  he  is  an  executive  officer,  the  President  can 
fire  him.  If  he  is  not,  if  he  is  otherwise,  he  is  under  some  sort  of 
civil  service  rules,  something  that  protects  him  from  Executive  firing, 
and  he  is  in  the  same  position  as  Humphrey  in  Humphrey'' s  Executor^ 
is  he  not? 

Mr.  DixoN.  Civil  service  restraints  going  below  the  level  of  politi- 
cal appointees,  as  in  Fitzgerald''s  case,  most  certainly  do  give  some 
tenure  or  protection. 

Professor  ISIiller.  That  leads  me  to  my  final  question,  then.  How 
does  that  deal  with  your  concept  of — I  think  you  use  the  term 
"inherent  executive  powers,"  over  the  Department?  As  I  understand 
your  concept,  the  President  has  control  of  the  entire  executive 
branch.  Plow  can  you  say  that  civil  service  rules  are  valid  and 
constitutional,  if  you  also  can  say,  on  the  other  hand,  that  the 
President  has  complete  control  of  the  executive  branch? 

]\Ir.  DixoN,  The  President  would  have  complete  power  to  con- 
trol the  outcome  of  the  act  by  a  civil  servant  by  reversing  the  action 
of  the  civil  servant  through  a  suf)erior,  or  by  transferring  the  mat- 
ter in  hand  to  somebody  else. 

Professor  Miller.  I  am  talking  about  this  charge,  getting  rid  of 
him,  firing  him. 

I\Ir.  Dixon.  A  discharge  situation  would  have  to  follow  the  re- 
straints of  the  rules  and  regulation,  as  occurred  regarding  Fitzgerald, 
and  that  would  be  enforced,  ultimately,  by  a  suit  for  backpay.  We 
have  had  examples  of  that  in  our  histoiy. 

Professor  Miller.  One  further  small  question.  The  Court  of  Ap- 
peals recently — -and  the  Department  of  Justice  did  not  choose  to  take 
it  to  the  Supreme  Court — said  the  President  had  a  constitutional 
duty  to  put  into  effect  a  pay  raise  for  certain  Government  employees. 
That  is  by  statute,  correct  ?  Does  that  interfere  with  the  inherent  ex- 
ecutive power  of  the  President  for  Congress  to  mandate  a  pay  raise 
for  executive  employees  ? 

In  other  words,  what  are  the  parameters,  what  are  the  boundaries 
of  this  concept  of  inherent  executive  power? 

Mr.  DixoN.  The  core  would  be  inherent,  or  constitutionally  allo- 
cated power.  Actually,  the  term  "allocated  by  the  Constitution"  is  a 
better  term  than  "inherent  power,"  because  we  go  back  to  article  H, 
section  1,  for  this.  It  has  been  understood  historically,  as  vesting 
in  the  President  the  responsibility  to  discharge  executive  functions 
and  as  protecting  them  against  restraints  by  Congress,  under  his 
power  to  remove  his  subordinates.  In  the  area  of  expenditure  of 
funds,  there  have  been,  as  you  know — it  is  a  key  feature  of  the  im- 
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poiindmeiits  cases — arguments  concerning :  point  1,  the  clarity  of  the 
mandate  given  by  Congress  to  spend  money  in  a  certain  area ;  and 

Professor  jMiller.  Excuse  me,  I  am  not  talking  about  impound- 
ment. 

Mr,  Dixon.  Eegulations? 

Professor  Miller.  I  am  talking  about  congressional  statutes,  saying 
that  executive  employees  are  entitled  to  pay  raises.  The  President 
said  they  are  not.  The  court  says  they  are.  The  Department  said 
they  are  not  going  to  appeal  it  to  the  Supreme  Court. 

Xow,  what  does  tliat  do  to  your  theory  of  inherent  executive  pow- 
ers ?  Does  it  not  say  that  Congress  has  a  great  deal  to  say  about  what 
happens  in  the  executive  branch?  Apparently,  the  Department  of 
Justice  thought  so,  because  it  did  not  take  it  up  to  the  Supreme  Court. 
The  v/ording  in  the  adverse  Court  of  Appeals  decision  that  says  the 
President,  in  express  words,  has  the  duty  to  put  tliis  act  into  effect. 

Mr.  Dixon.  You  are  speaking  about  a  matter  in  a  way  very  close 
to  my  heart,  because  the  congressional  action  recently,  in  killing  the 
executive  level  pay  raise,  although  mandated  under  earlier  congres- 
sional legislation,  affects  my  pocketbook  very  directly,  and  that  of 
many  others,  too.  In  this  area,  I  think  we  will  know  more  about  the 
parameters  of  Presidential  discretion  in  the  money  field  than  we 
now  know,  once  the  full  series  of  impoundment  decisions  have  been 
run  through.  I  do  not  think  we  are  yet  able  to  get  final  answers  to 
some  questions  in  that  area,  or  the  critical  area  you  bring  into  the 
discussion  of  the  various  pay  raises. 

Professor  Miller.  No  further  questions. 

Senator  Ervin.  In  the  1920's,  Congress  passed  a  statute  taking  the 
power  to  prosecute  the  Teafot  Dome  cases  from  the  Department  of 
Justice,  and  vesting  it  in  two  special  prosecutors  nominated  by  the 
President  and  subject  to  Senate  confirmation.  Was  that  not  a  con- 
stitutional statute? 

Mr.  DixoN.  Yes.  The  Tea-pot  Dome  situation  did  involve  Presi-" 
dential  appointment,  and  did  not  reach  the  questions  of  restrictions 
on  the  power  of  removal. 

Senator  Ervin.  Now,  why  would  Congress  not  have  the  power? 
There  is  an  old  adage  of  common  law  that  no  man  can  be  a  judge  in 
his  own  case,  and  it  seems  to  me  that  it  is  equally  as  reasonable  to 
say  that  no  man  can  be  a  prosecutor  in  his  own  case.  Why  would 
Congress  not  have  the  authority,  under  the  Constitution,  to  pass  a 
statute  entrusting  to  the  Special  Prosecutor  the  power  to  prosecute 
ci'imes  allegedly  committed  by  high  administrative  officials,  subject, 
of  couree,  to  declaring  tlie  Prosecutor  an  inferior  officer,  and  letting 
him  be  appointed  by  the  courts? 

]Mr.  Dixon.  We  feel  in  either  case  that  the  established  precedents, 
which  we  think  are  reasonably  clear  on  this,  do  raise  serious  consti- 
tutional questions,  w^iether  it  be  an  advice  and  consent  appointment, 
or  whether  it  be  one  made  by  a  court.  I  have  already  indicated  the 
Slehold  case  did  not  involve  putting  outside  the  executive  branch 
any  law  enforcement-type  executive  functions. 

The  Myers  case  has  quite  clear  and  precise  language  about  the  un- 
constitutionality of  not  putting  mider  the  President's  power  of  re- 
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moval  an  executive  function.  We  feel  that  in  view  of  these  rather  seri- 
ous constitutional  problems,  we  should  not  look  in  that  direction.  We 
do  feel  that  in  the  present  arrangement  the  Special  Prosecutor  is 
working  out  in  a  way  in  which  the  country  is  entitled  to  have  confi- 
dence. 

Senator  Ervin.  But  he  would  be  subject  to  removal  at  any  time  by 
the  President,  would  he  not?  If  the  President  became  displeased  with 
him,  if  he  subpenas  a  request  for  further  tapes? 

Mr.  Dixon.  Constitutionally,  we  might  envision  the  repetition  of 
the  Archibald  Cox  episode.  Practically  and  politically,  we  cannot, 
because  there  is  additional  protection  now,  too,  and  this  is  one  that 
came  out  of  our  political  process.  It  is  a  very  important  one,  but  not 
imposed  in  the  way  that  causes  a  constitutional  problem;  that  is, 
the  added  protection  of  the  charter  that  before  the  present  Special 
Prosecutor  could  be  fired,  Mr.  Jaworeki,  there  would  have  to  be  a 
30-day  waiting  period,  and  submission  to  a  concensus  of  congressional 
leaders. 

Senator  Ervin.  That  is  an  unconstitutional  limitation  upon  the 
absolute  power  of  the  President  to  fire  the  Prosecutor.  This  has  no 
validity  whatever  from  a  constitutional  standpoint. 

Mr.  Dixon.  The  President  accepted  it,  and  the  record  indicates 
this  was  done  with  joint  knowledge  of  the  Attorney  General  and 
the  President.  There  may  be  additional  things  that  could  be  done, 
such  as  increasing  the  visibility  of  a  Special  Prosecution  force,  with- 
out taking  it  out  of  the  executive  branch.  We  might  explore  the  use 
of  grand  juries  periodically  assigned  to  the  area  of  alleged  impro- 
per conduct  on  the  part  of  high  officials  all  inside  our  constiUitional 
system.  I  think  the  outcome  of  the  Agnew  investigation  by  that 
grand  jury  indicates  that  these  devices  inside  our  system  can  and  do 
woi'k. 

Senator  Ervin.  Well,  thank  you  very  much.  You  have  made  a  very 
scholarly  presentation.  I  would  hate  to  think  that  Congress  is  loft 
in  the  impotent  position  by  the  Constitution  of  not  being  able  to  do 
nuicli  about  one  of  the  principal  objects  of  government,  and  that  is 
the  enforcement  of  law. 

IVIr.  DixoN.  Well,  we  feel  that  the  Founding  Fathers  accepted  cer- 
tain tradeoffs  between  making  the  President  an  errand  boy  versus 
making  him  an  autocrat.  There  are  checks  and  balances,  of  course, 
and  the  final  one  is  impeachment,  which  was  put  in  the  Constitution. 

Senator  Ervin.  Thank  you  very  much.  We  appreciate  it.  You  al- 
wa3^s  give  us  a  very  scholarly  presentation,  as  you  have  done  on  this 
occasion. 

INIr.  Marshall,  would  you  like  to  proceed  now,  or  come  back  later? 

Mr.  Marshall.  As  you  wish,  IVIr.  Chairman. 

Senator  Ervin.  Either  way,  we  will  take  about  a  5-minute  recess, 
because  we  have  been  sitting  here  a  long  time.  If  you  prefer  to  go — 
I  know  you  have  other  important  things  to  do. 

Mr.  Marshall.  Senator,  if  I  could  come  back  this  afternoon.  It 
would  l)e  difficult  to  come  back  tomorrow. 

Senator  Ervin.  We  could  come  back  this  afternoon  at  2  o'clock. 

Mr.  ]VIarsiiall.  That  would  be  fine,  Senator. 
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Senator  Ekvin.  I  am  sorry  we  detained  you  so  long. 
We  will  recess  until  2  o'clock. 

[Whereupon,  at  1  :W  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  2  p.m.  tlie  same  day.] 

AFTERXOOX    SESSION 

Senator  Ervtx.  The  subcommittee  will  come  to  order  and  the 
counsel  will  call  the  next  witness. 

Mr.  Edmistex.  Mr.  Chairman,  the  next  witness  is  the  deputy  dean 
of  the  Yale  Law  School,  ]Mr.  Burke  IMarshall,  who  is  also  a  former 
Assistant  Attorney  General  of  the  United  States,  and  who  has  held 
a  number  of  other  positions  in  and  out  of  the  Government. 

Senator  Ervix.  The  members  of  the  subcommittee  express  deep 
appreciation  for  your  willing^ness  to  come  and  give  us  the  benefit 
of  your  views  on  the  matters  to  be  considered  concerning  which  you 
have  had  much  opportunity  for  observation  and  much  experience. 

STATEMENT  OF  BUEKE  MARSHALL,  DEPUTY  DEAN  OF  THE  YALE 

LAW  SCHOOL 

Biographical   Sketch   of   Burke   Marshall 

Born:  October  1,  1922,  in  Plainfield,  N.  J. 

Education:  Prepared  at  Pliillips  Exeter  Academy  (Class  of  1940)  ;  B.  A. — 
Yale,  1943;  LL.B.— 1951. 

Admitted  to  Bar:  D.  C— 1951. 

Member  of  the  firm  of  Covington  &  Burling   (Washington.  D.  C.)   1951-61. 

Assistant  Attorney  General  for  the  Civil  Rights  Division,  Department  of 
Justice,  1961-65. 

Vice  President  and  General  Counsel,  International  Business  Machine  Cor- 
poration,  1965-69;    Senior   Vice   President,    196r»-70. 

Deputy  Dean  and  Professor  of  Law.  Yale  Law  School,  1970- 

Chairman :  National  Advisory  Commission  on  Selective  Service,  1967 :  UNA 
Policy  Panel  on  the  Non-Proliferation  Treaty ;  Vera  Instihite  of  Ju.stice ; 
Center  for  Community  Change;  Special  Committee  on  Courtroom  Conduct 
(Association  of  the  Bar  of  the  City  of  New  York). 

Author:  Federalism  and  Civil  Rights    (1964)  ;  various  articles. 

Married    to    Violet    Person :    Children — Josephine,    Catherine,    Jane. 

Mr.  ]\Iarshall.  Thank  you,  Senator.  I  have  made  a  prepared 
statement  which  I  have  g'iven  to  the  committee  staff  and  I  would 
like  to  summarize  that  rather  than  read  it  all  through. 

Senator  Ervix.  That  would  be  perfectly  all  right  and  we  will 
print  the  entire  statement  in  the  record  immediately  after  your 
remarks. 

]Mr.  Marshall.  Thank  you,  Senator. 

I  thank  the  committee  for  inviting  me  to  testify  on  both  S.  2803 
and  on  S.  2978,  which  is  Senator  Cranston's  bill,  which  I  will  com- 
ment on  briefly  at  the  end  of  my  statement  on  S.  2803. 

Both  bills  are  intended,  understandably,  to  prevent  a  recurrence 
of  the  efforts  to  corrupt  the  processes  of  law  that  comprise  the  events 
collectively  known  as  Watergate.  It  is  understandaljle  and  proper 
in  view  of  the  magnitude  of  those  events,  that  some  legislative  reac- 
tion to  them  to  prevent  their  repetition  be  considered. 
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It  is  important,  however,  I  think  to  remember  that  these  efforts 
to  prevent  investigation  and  prosecution  by  the  Department  of 
Justice  did  not  succeed  in  the  end.  The  evidence  of  that  lies  in  the 
indictment  of  some  28  persons  thus  far,  inchiding  high  former  Gov- 
ernment officials,  as  well  as  the  consideration  of  impeachment  that 
is  now  proceeding  in  the  House  of  Representatives  in  accordance 
with  the  provisions  of  the  Constitution. 

It  is  also,  I  think,  important  since  the  bills  before  this  committee 
deal  with  the  Department  of  Justice  to  note  that  the  corruption  did 
not  stem  from  the  Department  of  Justice  as  an  institution,  but  from 
the  AVhite  House, 

And,  finally,  I  want  to  stress  how  critical,  Senator,  I  think  it  is 
that  the  response  to  the  outrages  of  the  Watergate  affair  be  such 
that  it  does  not,  in  order  to  prevent  future  like  abuses  of  power, 
undercut  the  institutional  structure  of  Government  that  enables  it 
to  do  its  job  under  honest  and  responsible  leadership  which  I  believe 
to  be  the  usual  and  not  the  abnormal  condition  in  the  United  States. 

My  comments  on  both  bills  are  made  vnth  these  factors  in  mind 
and  I  hope  that  you  will  take  them  in  that  light. 

With  regard  to  S.  2803,  then,  it  seems  to  me  that  there  are  two 
major  issues  that  the  committee  should  consider.  One  is  the  poten- 
tial effect  of  passage  of  the  bill  on  the  Department  of  Justice  as 
an  institutional  or  administrative  matter.  The  other  is  the  issue  of 
the  authority  of  Congress  to  pass  the  bill  in  the  light  of  the  struc- 
ture of  Government  established  by  the  Constitution.  I  will  discuss 
those  two  issues  in  that  order. 

As  to  the  first  of  these  problems,  my  comments  with  respect  to 
S.  2803,  Senator,  are  of  course  based  on  my  own  experience  in  large 
part  in  the  Department  of  Justice  and  the  way  it  was  conducted  at 
the  time  I  was  there  and  the  relationship  between  the  Department 
of  Justice  and  the  White  House  at  that  time.  That  may  not  be  a 
typical  time,  but  as  far  as  I  know  it  is  not  untypical  either. 

I  think  on  the  whole  that  there  would  be  serious  problems  at  any 
time  for  the  administration  of  justice  by  the  Department  were  S. 
2803  to  be  enacted  in  its  present  form. 

The  bill  is  designed — because  of  the  events  to  which  it  is  a  re- 
sponse— ^to  prevent  or  at  least  dilute  policy  direction  of  the  work 
of  the  Def)artment  from  the  White  House. 

I  believe  that  such  action  should  be  taken  only  after  the  most 
serious  consideration  of  its  consequences.  And  I  mention  some  areas 
that  would  be  affected. 

One  plainly  is  in  the  enforcement  of  the  civil  rights  laws,  which 
is  the  function  with  which  I  am  most  familiar.  As  the  chairman 
and  committee  well  know,  law  enforcement  in  this  area  demands 
policy  direction.  It  affects  the  lives  of  millions  of  people  and  the 
emotions  and  passions  of  millions  of  others.  It  seems  right,  not 
wrong,  to  me  that  an  administration  give  policy  direction  on  such 
matters  as  busing,  employment  quotas,  school  district  consolida- 
tions, and  private  discrimination  in  places  of  public  accommoda- 
tions, as  much  as  I  disagree  with  the  policy  established  by  the 
present  administration  in  most  of  these  areas. 
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These  are  all  matters  within  the  framework  of  tlie  law  as  stated 
by  the  Congress  and  by  the  Federal  courts,  for  which  the  President 
should  have  responsibility  and  political  accountability. 

There  are  other  areas.  First,  it  seems  to  me  that  this  is  true  of 
the  priorities  and  processes  followed  by  the  criminal  division  in 
tlie  enforcement  of  Federal  criminal  laws.  And  I  am  thinking  of 
the  use  of  wiretaps.  Senator,  and  I  am  also  thinking  of  the  matter 
of  priorities  in  such  areas  as  organized  crime. 

Second,  is  in  connection  with  the  application  of  the  Sherman 
Act  and  other  antitrust  statutes  to  the  economic  structures  of  our 
industry,  especially  with  respect  to  conglomerate  mergers,  with 
respect  to  the  so-called  structural  theories  of  the  monopolization 
provision  of  section  2  of  the  SheiTnan  Act,  and  with  respect  to  the 
relationship  between  antitrust  policy  and  foreign  affairs,  foreign 
trade,  and  our  balance  of  paj'ments. 

xV  third  area  is  the  degree  to  which  internal  security  laws  are 
used  to  suppress  political  dissent — an  issue  that  has  recurred  many 
times  in  our  history.  And  I  would  like  to  point  out.  Senator,  that 
in  all  three  of  these  areas,  the  policy  direction  can  go  in  the  form 
of  control  over  the  Department  of  Justice  as  well  as  in  the  form 
of  stimulating  new  activity. 

Even  the  priorities  and  direction  of  such  relatively  obscure  parts 
of  the  Department  as  the  lands  and  civil  divisions  involve  impor- 
tant policy  issues,  in  such  matters  as  the  treatment  of  Indian  claims, 
for  example.  And  the  Office  of  Solicitor  General  handles  numerous 
cases  each  term  of  the  Supreme  Court  in  which  the  Government's 
position  turns  on  consideration  of  national  policy. 

It  seems  to  me  that  under  our  political  system,  Presidential  candi- 
dates are  entitled  to  run,  and,  more  important,  the  Nation's  voters 
are  entitled  to  vote  for  candidates  on  the  basis  of  such  issues. 

The  thrust  of  S.  2803  as  I  read  it  is  to  prevent  this.  This  is  true 
of  the  provision  for  the  6-year  term  of  office  and  it  is  also  true  of 
the  restraints  on  the  President's  right  of  removal. 

These  sections,  I  may  also  note,  create  the  possibility  of  at  least 
a  2-year  period,  and,  dependent  upon  the  date  of  the  appointment 
of  the  Attorney  General,  possibly  a  longer  period  in  which  the 
Attorney  General  and  the  rest  of  the  Government,  including  the 
Departments  such  as  HEW,  with  which  coordination  is  crucial,  are 
essentially  in  adversary  positions. 

In  short,  I  do  not  believe  that  the  abuse  of  power  by  the  A^Hiite 
House  that  has  taken  place,  justifies  this  grave  an  institutional 
change — one  that  would  both  permanently  insulate  the  Department 
of  Justice  from  accountability  to  the  policy  direction  and  priorities 
of  the  administration,  and  at  the  same  time,  insulate  the  President 
from  political  accountability  for  the  conduct  of  the  law  enforce- 
ment functions  of  the  Department. 

In  addition,  it  seems  to  me  that  there  is  at  least  fair  reason  to 
doubt  that  the  change  would,  in  fact,  prevent  future  abuse  of  prose- 
cutorial discretion,  or  of  the  power  to  make  important  law  enforce- 
ment decisions. 

The  Department  of  Justice  cannot  operate  in  a  policy  vacuum. 
One  possibility  is  that  it  would  come  to  be  primarily  responsive  to 
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permanent  power  centers  in  Conirress,  particularly  those  who  con- 
trol appropriations — a  process  and  chain  of  responsibility  that  does 
not  seem  to  me  on  experience  to  have  emphasizecl  impartial,  effective, 
and  responsible  law  enforcement. 

Another,  of  course,  is  the  danger  of  having,  from  time  to  time, 
Attornej's  General  with  personal,  national,  political  ambitions  who 
would  use  their  control  of  the  Department  to  their  own  ends. 

Finally,  there  are  two  related  difficulties  which  might  be  avoided 
in  part  by  amendments  to  the  bill.  One  is  the  necessity  for  the 
Government  to  be  able  to  speak  with  a  single  voice  in  court. 

Sections  516-519  of  title  28  presently  fill  this  need  by  giving  the 
Attorney  General  responsibility  for  the  conduct  of  the  Government's 
litigation.  As  I  read  S.  2803,  it  would  not  repeal  those  sections.  But 
it  is  not  easy  to  see  how  they  would  work  in  practice  if  HEW,  for 
example,  took  policy  direction  from  the  White  House  on  civil  rights 
issues,  for  example,  while  the  Department  had  contrary  instructions 
from  the  Attorney  General. 

The  second  is  the  important  matter  of  legislative  recommendations. 
'\^niile  diliering  views  on  legislation  should  be  available  to  the 
Congress  from  the  executive  branch,  it  is  difficult  to  see  how  a 
President  would  be  able  to  effectively  initiate  law  enforcement 
reforms  over  the  opposition  of  an  entrenched  bureaucracy  in  the 
Justice  Department,  not  subject  to  political  direction. 

There  is  also,  in  my  judgment,  Senator,  a  benefit  in  itself  from 
the  infusion  of  new  people  and  new  priorities  into  the  Department's 
work. 

I  realize  that  these  comments  are  negative  and  for  that  reason, 
not  responsive  to  the  committee's  search  for  legislart>ive  solutions  to 
the  abuses  of  power  that  have  occurred.  But  the  authority  of  the 
Department  in  particular  areas  is  not  sacrosanct,  or  constitutionally' 
defined. 

There  are  particular  areas  of  law  enforcement  that  perhaps  should 
be  cai'ried  out  in  a  manner  and  by  agencies  not  directly  subject  to 
political  influence  from  the  White  House.  Clearly  campaign  contri- 
bution laws  and  other  controls  of  the  Federal  election  process  itself, 
are  such  areas. 

It  may  well  be  that  there  are  others  that  are  not  as  immediately 
or  as  normally  subject  to  abuse  of  political  power.  For  example, 
antitrust  policy  has  become,  in  large  pait,  an  instrument  of  national 
economic  regulation  and  policy,  whose  administration  should  pos- 
sibly be  delegated  to  an  appropriate  expert  administrative  body. 

In  a  different  field,  I  disagree  with  the  legislative  decision  that 
has  already  been  made  to  strip  the  Department  of  its  authority  to 
enforce  title  VII  of  the  1964  Civil  Eights  Act. 

But,  the  decision  that  that  function  should  be  performed  exclu- 
sively by  the  administrative  agency  established  by  the  act,  is  certainly 
a  rational  and  defensible  one.  And  it  could  be  argued  that  the  prob- 
lems in  civil  rights  policy  and  enforcement  in  education  have  now 
reached  the  degree  of  complexity  that  they  should  be  handled  by 
an  institution  of  Government  that  combines  educators  with  laAvyers. 
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In  summary,  however,  it  seems  that  those  matters  are  best  dealt 
with  by  legishition  that  addresses  the  substantive  problems  involved, 
as  well  as  the  administration  of  law,  rather  than  by  legislation 
that  attempts  to  sepai'ate  the  entire  process  of  law  enforcement  from 
execiiti\'c  branch  control  and  political  accountability. 

This  brings  me  to  the  second  main  issue  raised  by  S.  2803,  which 
is  the  question  of  its  constitutionality.  ]My  comments  on  this  issue 
are  brief,  since  the  basic  elements  of  the  constitutional  problem  are 
the  subject  of  many  hours  of  hearings  and  debates  concerning  the 
various  proposals  for  the  establishment  of  a  Special  Prosecutor  that 
were  before  the  Senate  in  November  and  December  of  last  year. 

In  summary,  I  think  the  constitutional  difficulty  raised  by  those 
proposals  is  far  greater  in  the  case  of  S.  2803.  I  personally  thought 
that  the  doubts  about  the  constitutionality  of  those  proposals  for 
a  special  prosecutor  would  be  resolved  by  the  courts  in  favor  of 
tlieir  constitutionality— both  in  the  case  of  the  proposals  that  called 
for  the  appointment  of  a  special  prosecutor  by  the  court,  and  those 
such  as  S.  273'J:  that  gave  the  power  of  appointment  to  the  President 
but  restricted  his  right  of  removal. 

Yet  I  am  not  convinced  that  S.  2803  in  its  present  form  would 
be  upheld  by  the  Supreme  Court,  or  that  it  should  be.  The  problem 
is  not  just  the  Myers  case,  which  does  cast  in  doubt  the  power  of 
Congress  to  restrict  in  any  way  the  power  of  the  President  to 
remove  Presidential  appointees  in  the  Executive  Department. 

I  previously  stated,  in  response  to  a  letter  from  Senator  Percy 
which  is  in  the  Congressional  Record,  concerning  S.  2734,  that  the 
Myers  case  does  not,  in  my  view,  go  so  far  as  to  prohibit  Congress 
in  all  circumstances  from  limiting  the  power  of  the  President  to 
remove  his  executive  branch  appointees. 

But  the  Attorney  General  is  the  chief  law  enforcement  officer  of 
the  United  States,  both  historically  and  under  S.  2803.  The  Consti- 
tution explicitly  gives  the  President — not  the  Congress  nor  the 
courts — the  authority  and  the  Constitutional  responsibility,  to  take 
care  that  the  laws  be  faithfully  executed. 

It  is  one  thing  to  limit  his  power  of  removal  for  a  specific,  limited, 
and  temporaiy  purpose  in  the  extraordinary  circumstances  now 
existing,  as  would  the  special  prosecutor  bills,  and  quite  another  to 
do  so  broadly,  permanently,  and  for  all  law  enforcement  purposes 
as  would  S.  2803,  as  presently  drafted. 

In  my  view  that  is  inconsistent  with  the  structure  of  Government 
authorized  by  the  Constitution,  with  the  relationships  imposed  by 
that  document  on  the  separate  branches  of  Federal  power,  and  at 
least  with  the  specific  clause  I  have  just  quoted  requiring  the  Presi- 
dent to  see  to  it  that  the  laws  are  faithfully  executed. 

I  have  one  more  comment,  Senator,  on  S.  2803  which  is  not  in 
my  prepared  statement,  but  which  I  was  reminded  of  by  JNIr.  Klein- 
dienst's  testimony,  and  that  is  that  I  agree  with  him  very  strongly 
about  the  desirability  of  removing  the  U.S.  INIarshal  Service  from 
political  appointment  and  making  that  into  a  permanent  career 
service  like  the  Federal  Bureau  of  Investigation  and  the  Bureau 
of  Narcotics  and  other  agencies. 
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I  would  like  to  turn  now,  also  briefly,  to  S.  2978  which  proposes 
a  special  commission  to  study  the  establishment  of  a  permanent  inde- 
pendent prosecutor.  That  seems  to  me  to  be  a  wise  and  appropriate 
way  now  to  meet  the  enormous  interest  in  the  various  proposals 
for  such  an  office.  I  have  serious  reservations  myself  as  to  the  wis- 
dom of  creating  the  office  as  a  permanent  agency  as  against  a  tem- 
porary agency  to  deal  with  immediate  problems. 

The  matter  of  the  scope  of  its  jurisdiction,  the  administrative 
difficulty  of  avoiding  conflict  with  the  regular  law  enforcement 
functions  of  the  Department  of  Justice,  the  personnel  and  other 
problems  that  would  arise  from  a  fluctuating  workload,  the  ques- 
tions that  would  arise  concerning  the  degree  and  efficacy  of  coopera- 
tion that  the  special  prosecutor  would  in  fact  be  able  to  obtain 
from  the  FBI  and  other  agencies  of  the  executive  branch,  and  the 
basic  mystery  of  whom  the  special  prosecutor  is  really  accountable 
to,  if  not  to  the  President  or  the  Attorney  General,  are  all  reasons 
for  my  reservations. 

And  these  administrative,  management,  and  jurisdictional  issues, 
of  course,  simply  reflect  the  underlying  constitutional  and  structural 
problem  caused  by  any  Congressional  effort  to  deal  with  the  poten- 
tial for  abuse  of  executive  power  by  limiting  the  grant  given  by 
the  Constitution  to  the  President  of  the  executive  power  of  the 
Federal  Government,  and  his  duty  to  take  care  that  its  laws  are 
faithfully  executed. 

These  are  matters,  however,  that  would  receive  the  most  careful 
and  responsible  consideration  of  the  commission  to  be  established 
by  S.  2978.  They  are,  therefore  in  my  judgment,  reasons  to  support 
its  favorable  consideration  by  the  committee  and  by  the  Congress, 
as  against  proposals  that  would  now  create  any  form  of  permanent 
special  prosecutor,  not  subject  to  the  appointive  and  removal  power 
of  the  President. 

Thank  you,  Mr.  Chairman. 

[The  ]3repared  statement  of  Mr.  Mai*shall  follows:] 

Peepaeed   Statement  of  Burke   Marshall 

Mr.  Chairman,  I  thank  the  Committee  for  inviting  me  to  testify  on  S.  2803, 
the  bill  that  would  make  the  Department  of  Justice  an  "independent  estao- 
lishment  of  the  United  States  Government,"  and  also  on  S.  2978,  the  bill  that 
would  create  a  special  commission  to  study  the  establishment  of  an  inde- 
pendent permanent  agency  for  the  investigation  and  prosecution  of  official 
misconduct  and  other  offenses  committed  by  high  Government  officials.  I  would 
like  to  comment  on  S.  2803  first,  and  then  on  S.  2978. 

Both  bills  are  intended,  understandably,  to  prevent  a  recurrence  of  the  efforts 
to  corrupt  the  processes  of  law  that  comprise  the  events  collectively  known  as 
Watergate.  To  some  degree,  those  events  included  undermining  the  integrity 
of  the  Department  of  Justice,  by  the  destruction  of  evidence  and  the  temporary 
thwarting  of  full  and  impartial  investigation  and  prosecution  of  those  respon- 
sible for  the  Watergate  break-in  itself,  its  subsequent  cover-up,  the  unlawful 
activities  of  the  plumbers  unit,  the  unconstitutional  and  illegal  Huston  plan, 
unlawful  campaign  contributions  and  possible  executive  branch  pay-offs  re- 
sponsive to  them,  and  apparent  acts  of  perjury  and  obstruction  of  justice  re- 
lated to  these  activities.  So  it  is  indeed  understandable  and  proper  that  some 
legislative  reaction  to  the  events  to  prevent  repetition  of  such  official  conduct 
be  considered. 
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It  is  important  to  remember  that  these  efforts  to  prevent  investigation  and 
prosecution  by  tiie  Department  of  Justice  did  not  succeed  in  the  end ;  the  evi- 
dence of  that  lies  in  the  indictment  of  some  28  persons,  in  checking  high  gov- 
ernment officials,  to  this  date,  as  well  as  the  consideration  of  impeachment  that 
is  now  proceeding  in  the  House  of  Representatives,  in  accordance  with  the 
provisions  of  the  Constitution.  It  is  also  important  to  note  that  the  corruption 
did  not  stem  from  tlie  department  of  Justice  as  an  institution,  but  from  the 
White  House,  even  though  both  former  Attorney  General  Mitchell  and  former 
Assistant  Attorney  General  Mardian  are  officials  out  of  the  Justice  Department 
who  have  been  indicted  to  date.  And  finally  I  want  to  stress  how  critical  it  is 
that  the  response  to  the  outrages  of  the  Watergate  affair  be  such  that  it  does 
not,  in  order  to  prevent  future  like  abuses  of  power,  undercut  the  institutional 
structure  of  Government  that  enables  it  to  do  its  job  under  honest  and  respon- 
sible leadership,  which  I  believe  to  be  the  usual,  not  the  abnormal,  condition 
in  the  United  States.  My  comments  on  both  S.  2803  and  S.  2978  are  made  with 
these  factors  in  mind,  and  I  hope  they  will  be  taken  in  that  light. 

With  regard  to  S.  2803,  then,  it  seems  to  me  that  there  are  two  major  issues 
that  the  Committee  should  consider.  One  is  the  potential  effect  of  passage  of 
the  bill  on  the  Department  of  Justice  as  an  institutional  or  administrative 
matter.  The  other  is  the  issue  of  the  authority  of  Congress  to  pass  the  bill  in 
the  light  of  the  structure  of  Government  established  by  the  Constitution.  I 
will  discuss  these  two  issues  in  that  order. 

As  to  the  first  of  these  problems,  my  comments  are  naturally  based  on  my 
own  observation,  as  an  Assistant  Attorney  General  from  1961  to  1965,  of  the 
Department's  function  and  its  relation  to  the  White  House.  It  may,  of  course, 
be  that  my  personal  experience  is  less  typical  than  that  of  other  periods.  But  I 
think  there  would  be  serious  problems  at  any  time  for  the  administration  of 
justice  by  the  Department  were  S.  2803  to  be  enacted  in  its  present  form. 

For  one  thing,  the  bill  is  designed — because  of  the  events  to  which  it  is  a 
response — to  prevent  or  at  least  dilute  policy  direction  of  the  work  of  the  De- 
partment from  the  White  House.  I  believe  that  such  action  should  be  taken 
only  after  the  most  serious  consideration  of  its  consequences.  I  will  mention 
only  the  most  important  areas  that  would  be  affected. 

One  is  plainly  in  the  enforcement  of  the  civil  rights  laws,  which  is  the  func- 
tion with  which  I  am  most  familiar.  As  the  Committee  well  knows,  law  en- 
forcement in  this  area  demands  policy  direction.  It  affects  the  lives  of  millions 
of  people,  and  the  emotions  and  passions  of  millions  more.  It  seems  eight,  not 
wrong,  to  me  that  an  administration  give  policy  direction  on  such  matters  as 
busing,  employment  quotas,  school  district  consolidations,  and  private  discrim- 
ination in  places  of  public  accommodations,  much  as  I  disagree  with  the  policy 
established  by  the  present  administration  in  most  of  them.  These  are  all  mat- 
ters, within  the  framework  of  the  law  as  stated  by  Congress  and  the  federal 
courts,  for  which  the  President  should  have  responsibility  and  political  ac- 
countability. 

Other  such  areas  are,  first,  the  priorities  and  processes  followed  by  the  Crim- 
inal Division  in  the  enforcement  of  the  federal  criminal  laws ;  second,  the  appli- 
cation of  the  Sherman  Act  and  other  antitrust  statutes  to  the  economic  struc- 
tures of  our  industries,  especially  with  respect  to  conglomerate  mergers  the 
so-called  structural  theories  of  the  monopolization  provisions  of  Section  2  of 
the  Sherman  Act,  and  the  relationship  between  antitrust  policy  and  foreign 
affairs,  foreign  trade,  and  our  balance  of  payments;  and  third,  the  degree  to 
which  internal  security  laws  are  used  to  suppress  political  dissent,  an  issue 
that  has  recurred  many  times  in  our  history.  Even  the  priorities  and  direction 
of  such  relatively  obscure  parts  of  the  Department  as  the  Lands  and  Civil 
Divisions  involve  important  policy  issues,  in  such  matters  as  the  treatment  of 
Indian  claims,  for  example.  And  the  Office  of  the  Solicitor  General  handles 
numerous  cases  each  term  of  the  Supreme  Court  in  which  the  Government's 
position  turns  on  consideration  of  national  policy. 

It  seems  to  me  that  under  our  political  system  Presidential  candidates  are 
entitled  to  run,  and — more  important — the  nation's  voters  are  entitled  to  vote 
for  candidates  on  such  issues.  The  thrust  of  S.  2803  is  to  prevent  this.  The  pro- 
vision for  a  six-year  term  of  office  is  designed  to  make  political  accountability 
to  a  particular  Administration  unwieldy,  if  not  impossible.  This  is  also  true, 
of  course,  of  the  provisions  restricting  the  President's  right  to  remove  an  Attor- 
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ney  General  to  the  causes  of  neglect  of  duty  or  malfeasance  in  office,  and 
bestowing  the  power  of  appointment  of  the  Assistant  Attorneys  General  on  the 
Attorney  General.  These  sections  in  addition  create  the  possibility  of  at  least 
a  two-year  period  in  which  the  Attorney  General  and  the  rest  of  the  Govern- 
ment (including  the  Departments  such  as  HEW  with  which  coordination  is 
crucial)  are  essentially  in  adversary  positions.  And  I  am  incidentally  troubled 
for  similar  reasons  at  the  proposed  abolition  of  the  need  for  Senate  confirma- 
tion of  the  Director  of  the  FBI. 

In  short,  I  do  not  believe  that  the  abuse  of  power  by  the  White  House 
that  has  taken  place  justifies  this  grave  an  institutional  change,  that  would 
permanently  both  insulate  the  Department  of  Justice  from  accountability  to 
the  policy  direction  and  priorities  of  the  administration,  and  at  the  same  time 
insulate  the  President  from  political  accountability  for  the  conduct  of  the  law 
enforcement  functions  of  the  Department.  In  addition,  it  seems  to  me  that 
there  is  at  least  fair  reason  to  doubt  that  the  change  would  in  fact  prevent 
future  abuse  of  prosecutorial  discretion,  or  of  the  power  to  make  important 
law  enforcement  decisions.  The  Department  of  Justice  cannot  oi>erate  in  a 
policy  vacuum.  One  possibility  is  that  it  would  come  to  be  primarily  respon- 
sive to  permanent  power  centers  in  Congress,  particularly  those  who  control 
appropriations — a  process  and  chain  of  responsil>ility  that  does  not  seem  to 
me  on  experience  to  have  emphasized  impartial,  effective  and  responsible  law 
enforcement.  Another,  of  course,  is  the  danger  of  having  from  time  to  time 
Attorneys  General  with  personal  national  political  ambitions  who  would  use 
their  control  of  the  Department  to  their  own  ends. 

Finally,  there  are  two  related  difficulties,  which  might,  however,  be  avoided 
in  part  by  amendments  to  the  bill.  One  is  the  necessity  for  the  Government  to 
speak  with  a  single  voice  in  court.  Sections  516-519  of  Title  28  presently  fill 
this  need  by  giving  the  Attorney  General  responsibility  for  the  conduct  of  the 
Government's  litigation,  but  it  is  not  easy  to  see  how  that  would  work  if  HEW, 
for  example,  took  policy  direction  from  the  White  House  while  the  Department 
had  contrary  instructions  from  the  Attorney  General.  The  second  is  the  im- 
portant matter  of  legislative  recommendations ;  while  differing  views  on  legis- 
lation .should  be  available  to  the  Congress,  it  is  difficult  to  see  how  a  President 
would  be  able  effectively  to  initiate  law  enforcement  reforms  over  the  opposi- 
tion of  an  entrenched  bureaucracy  in  the  Justice  Department  not  subject  to 
political  direction.  There  is  also,  I  should  add,  a  benefit  in  itself  from  the 
infusion  of  new  people  and  new  priorities  into  the  Department's  work. 

I  realize  that  these  comments  are  negative  and  for  that  reason  not  respon- 
sive to  the  Committee's  search  for  legislative  solutions  to  the  abuses  of  power 
that  have  occurred.  But  the  authority  of  the  Department  in  particular  areas  is 
not  sacrosanct,  or  constitutionally  defined.  There  are  particular  areas  of  law 
enforcement  that  perhaps  should  be  carried  out  in  a  manner,  and  by  agencies, 
not  directly  subject  to  political  influence  from  the  White  House.  Clearly  cam- 
paign contribution  laws  and  other  controls  on  the  federal  election  process  it- 
self are  such  areas.  It  may  will  be  that  there  are  others  that  are  not  as  im- 
mediately, or  as  normally,  subject  to  abuse  of  political  power.  For  example, 
antitrust  policy  has  become  in  large  part  an  instrument  of  national  economic 
regulation  and  policy,  whose  administration  should  possibly  be  delegated  to 
an  appropriate  expert  administrative  body.  In  a  different  field,  I  disagree  with 
the  legi.slative  decision  to  strip  the  Department  of  its  authority  to  enforce  Title 
VII  of  the  1964  Civil  Rights  Act,  but  the  decision  that  that  function  should  be 
performed  exclusively  by  the  administrative  agency  established  by  the  Act  is 
certainly  a  rational  and  defensible  one,  and  it  could  be  argued  that  the  prob- 
lems of  civil  rights  policy  and  enforcement  in  education  have  now  reached  a 
degree  of  complexity  that  they  should  be  handled  by  an  institution  of  govern- 
ment that  combines  educators  with  lawyers.  In  summary,  however,  it  seems  to 
me  that  tho.«!e  matters  are  best  dealt  with  by  legislation  that  addresses  the  sub- 
stantive problems  involved  as  well  as  the  administration  of  law,  rather  than 
by  legislation  that  separates  the  entire  process  of  law  enforcement  from  execu- 
tive branch  control  and  political  accountability. 

This  brings  me  to  the  second  main  issue  raised  by  S.  2803,  which  is  the  ques- 
tion of  its  constitutionality.  My  comments  on  this  issue  are  brief,  since  the 
basic  elements  of  the  constitutional  problem  are  the  subject  of  many  hours  of 
the  hearings  and  debates  concerning  the  various  proposals  for  the  establish- 
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ment  of  a  Special  Prosecutor  that  were  before  the  Senate  in  November  and 
December  of  last  year. 

In  summary,  I  think  the  constitutional  difficulty  raised  by  those  proposals 
is  far  greater  in  the  case  of  S.  2803.  I  personally  thought  that  the  doubts  about 
the  constitutionality  of  those  proposals  would  be  resolved  by  the  courts  in  favor 
of  constitutionality,  both  in  the  case  of  the  proposals  that  called  for  the  ap- 
pointment of  a  special  prosecutor  by  the  court,  and  those  (such  as  that  intro- 
duced by  Senator  Percy,  S.  2734)  that  gave  the  power  of  appointment  to  the 
President,  but  restricted  his  right  of  removal.  Yet  I  am  not  convinced  that 
S.  2803  would  be  upheld  by  the  Supreme  Court,  or  that  it  should  be.  The  prob- 
lem is  not  just  the  Myers  case  {Myers  v.  United  States,  272  U.S.  52),  which 
does,  however,  cast  in  doubt  the  power  of  Congress  to  restrict  in  any  way  the 
power  of  the  President  to  remove  Presidential  appointees  in  the  executive  de- 
partments. I  previously  stated  in  response  to  a  letter  from  Senator  Percy  con- 
cerning S.  2734  that  the  Myers  case  does  not,  in  my  view,  go  so  far  as  to  pro- 
hibit Congress  in  all  circumstances  from  limiting  the  President's  power  to  re- 
move his  executive  branch  appointees.  But  the  Attorney  General  is  the  chief 
law  enforcement  officer  of  the  United  States,  both  historically  and  under 
S.  2803.  The  Constitution  explicitly  gives  the  President — not  the  Congress  nor 
the  courts — the  authority  and  constitutional  responsibility  to  "take  care  that 
the  laws  be  faithfully  executed."  It  is  one  thing  to  limit  his  power  of  removal 
for  a  specific,  limited  and  temporary  purpose  in  the  extraordinary  circum- 
stances now  existing,  as  would  the  special  prosecutor  bills,  and  quite  another 
to  do  so  broadly,  permanently,  and  for  all  law  enforcement  purposes,  as  would 
S.  2803.  In  my  view  that  is  inconsistent  with  the  structure  of  Government  au- 
thorized by  the  Constitution,  with  the  relationship  imposed  by  that  document 
on  the  separate  branches  of  federal  power,  and  at  least  with  the  specific  clause 
I  have  just  quoted  requiring  the  President  to  see  to  it  that  the  laws  are  faith- 
fully executed. 

I  would  like  to  turn  now,  also  briefly,  to  S.  2978,  which  proposes  a  special 
commission  to  study  the  establishment  of  a  Permanent  Independent  Prosecutor. 
That  seems  to  me  a  wise  and  appropriate  way  now  to  meet  the  enormous  in- 
terest in  the  various  proposals  for  such  an  office.  I  have  serious  reservations 
myself  as  to  the  wisdom  of  creating  the  office  as  a  permanent  agency.  The 
matter  of  the  scope  of  its  jurisdiction,  the  administrative  difficulty  of  avoiding 
conflict  with  the  regular  law  enforcement  functions  of  the  Department  of  Jus- 
tice, the  personnel  and  other  problems  that  would  arise  from  a  fluctuating  work 
load — dependent  in  an  ironic  way  on  the  degree  of  corruption  in  a  particular 
administration — the  questions  that  would  arise  concerning  the  degree  and 
efficacy  of  cooperation  that  the  Special  Prosecutor  would  in  fact  be  able  to 
obtain  from  the  FBI  and  other  agencies  of  the  executive  branch,  and  the  basic 
mystery  of  whom  the  Special  Prosecutor  is  really  accountable  to,  if  not  to  the 
President  or  the  Attorney  General,  are  all  reasons  for  my  reservations.  And 
these  administrative,  management  and  jurisdictional  issues,  of  course,  simply 
reflec't  the  underlying  constitutional  and  structural  problem  caused  by  any  Con- 
gressional effort  to  deal  with  the  potential  for  abuse  of  executive  power  by 
limiting  the  grant  given  by  the  Constitution  to  the  President  of  the  "executive 
power"  of  the  federal  government,  and  his  duty  to  take  care  that  its  laws  are 
faithfully  executed.  These  are  matters,  however,  that  would  receive  the  most 
careful  and  responsible  consideration  of  the  commission  to  be  establishetl  by 
S.  2978 ;  they  are  therefore  in  my  judgment  reasons  to  support  its  favorable 
consideration  by  the  Committee,  and  by  the  Congress,  as  against  proposals  that 
would  now  create  any  form  of  permanent  Special  Prosecutor  not  subject  to  the 
appointive  and  removal  power  of  the  President. 

Senator  Ervhst.  I  deduce  from  your  statement  that  you  believe 
tliat  the  structural  organization  of  the  Department  of  Justice  is  noTv 
in  the  main  fundamentally  sound? 

]Mr.  Marshall.  I  do,  Senator. 

Senator  Ervin.  And  that  the  events  which  have  occurred  lately 
which  have  fostered  this  proposed  legislation  as  a  blueprint  for 
discussion,  are  not  due  to  any  defects  in  the  system  but  are  due  to 
the  failure  to  apply  the  system  properly  by  those  in  charge? 
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Mr,  Marshall.  In  the  main,  Senator,  that  is  correct.  I  do  not 
think  that  all  parts  of  the  Department  of  Justice,  as  I  indicated 
in  my  statement,  should  be  considered  to  be  sacrosanct.  Somebody 
mentioned  this  morning  the  Federal  Bureau  of  Prisons.  I  do  not 
know  why — there  may  be  reasons — ^but  I  do  not  know  why  the 
Federal  Bureau  of  Prisons  necessarily  has  to  be  run  by  the  Attorney 
General. 

xVnd  there  are  other  aspects  of  work  that  the  Department  of 
Justice — I  mentioned  above,  including  antitrust  enforcement — may 
be  parts  in  civil  rights  enforcement,  there  may  be  other  matters — 
that  sliould  be  possibly  entrusted  to  other  agencies  so  that  no  par- 
ticular part  of  its  jurisdiction  is  sacrosanct,  to  me. 

But  the  main  function  of  law  enforcement,  and  particularly  the 
enforcement  of  the  criminal  laws  of  the  United  States,  seem  to  me 
to  be  properly  left  in  an  institution  that  is  structured  basically,  the 
way  the  Department  of  Justice  now  is  with  political  accountability. 

Senator  Ervix.  Dr.  Amadeo  suggested  in  his  testimony  yesterday 
that  the  Bureau  of  Prisons  should  be  divorced  from  the  Department 
of  Justice  and  put  in  the  Department  of  Health,  Education,  and 
"Welfare,  which  might  be  a  good  idea  if  the  Department  of  Health, 
Education,  and  Welfare  were  not  such  an  enormous  organization 
at  this  time. 

But  I  have  often  felt  that  both  at  the  national  level  and  at  the- 
State  level,  society  has  done  a  rather  poor  job  in  the  rehabilitation 
of  the  offender  and  the  restoration  of  the  offender  to  the  society 
as  a  useful  citizen  although  that  is  one  of  the  reasons  which  we  use 
to  justify  criminal  punishment.  And  I  do  think  that  we  need  a  closer 
look  at  what  ought  to  be  done  about  the  prisons  as  correctional  insti- 
tutions, for  that  reason. 

I  think  that  that  is  one  place  that  our  administration,  not  law 
enforcement,  our  administration  of  criminal  justice  has  failed  to 
fullill  our  highest  aspirations. 

Mr.  Marshall.  Yes,  Senator,  although  I  might  say  that  this  might 
not  be  true  of  all  States,  but  I  think  that  it  is  probably  true  that 
the  Federal  Bureau  of  Prisons  is  more  creative  in  that  area,  or 
attempts  to  be,  than  most  State  correction  systems.  Certainly  that 
is  true  with  respect  to  the  correctional  system  in  New  York  which 
is  the  one  I  know  best. 

Senator  Ervin.  Unfortunately — or  fortunately — I  cannot  say 
which,  the  prisons  do  not  have  alumni  associations,  like  our  educa- 
tional institutions,  that  have  enough  political  power— in  the  case 
of  State  institutions — to  get  legislative  bodies  to  relax,  to  any  great 
degree,  the  purse  strings  when  it  comes  to  making  appropriations 
for  them,  and  that  is  a  field  I  think  we  have  to  do  some  work  in, 
pai'ticularly  in  the  Congress  as  well  as  in  the  State  legislatures. 

Mr.  Marshall.  Yes,  Senator. 

Senator  Ervin.  Now  you  suggest  that  under  all  of  the  circum- 
stances, that  we  should  consider  ourselves  fortunate  in  that  we  have 
had  so  few  scandals  in  connection  with  the  administration  of  jus- 
tice in  this  counti-y;  that  is,  on  the  national  level? 
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Mr.  ISLvRSHALL.  That  is  correct,  I  think,  Senator.  I  think  it  is 
really  quite  a  remarkable  record  when  you  think  of  it. 

Senator  Ervin.  And,  with  the  exception  of  the  time  that  Attorney 
General  Daughtry  presided  over  the  Justice  Department  and  with 
the  possible  exception  of  what  relatively  small  piccidillio's  occurred 
during  Truman's  administration  in  the  Tax  Division,  we  have  had 
the  Department  of  Justice  on  the  whole  functioning  very  well. 

I  think  when  this  present  administration  started,  the  new  Attorney 
General  was  a  law-and-order  man,  and  I  am  very  much  impressed 
by  your  observation  that  the  Department  of  Justice  should  set  some 
kind  of  policies  or  standards  for  the  right  of  individuals  to  express 
dissent  with  the  established  order.  And  I  believe  that  the  attitude 
of  the  particular  Attorney  General  or  the  attitude  of  the  Depart- 
ment of  Justice  at  a  particular  time  is  very  important  on  that 
question,  as  well  as  the  others  that  you  have  mentioned. 

As  I  understand  the  theme  of  your  pa^Der,  it  is  that  in  order  to 
be  able  to  have  accountability,  you  have  got  to  have  power  lodged 
somewhere.  Otherwise,  it  is  improper,  it  is  not  just,  to  hold  the 
President  responsible  for  failure  to  enforce  law  and  order  if  he  has 
no  power  to  control  the  institution  primarily  charged  with  that  duty. 

JNlr.  JNIarshall.  Precisely,  Senator,  precisely. 

Senator  Ervin.  As  you  know,  the  Supreme  Court  has  held  in 
first  amendment  cases  that  when  the  State  undertakes  to  restrain 
the  expression  of  speech  or  the  press  that  even  in  cases  where  the 
power  to  restrain  might  exist,  if  it  adopts  a  method  of  restraining 
which  goes  beyond  the  necessity  of  the  occasion,  that  that  is  uncon- 
stitutional. 

And  your  suggestion  is,  as  I  take  it.  Considering  a  question  of  this 
kind,  that  we  should  not  adopt  legislation  which  goes  beyond  the 
bare  necessities  which  might  demand  some  legislation? 

Mr.  Marshall.  That  is  right.  Senator. 

Senator  Er\t:n.  In  other  words,  to  put  it  in  a  very  common  figure 
of  speech,  your  opinion  is  that  the  result  of  this  bill  would  be  some- 
what like  throwing  out  the  baby  with  the  bath  water.  It  is  too 
drastic  for  what  is  needed? 

Mr.  JVIarshall.  Well,  Senator,  I  do  think  it  is  too  broad. 

Senator  Ervin.  Yes. 

Professor  Miller.  I  have  a  couple  of  questions,  if  I  might,  Sena- 
tor? 

I  would  like  to  pick  up  a  couple  of  things,  one  that  you  just 
answered,  Senator  Ervin. 

As  I  understood  you,  Mr.  Marshall,  the  President  has  the  duty 
to  enforce  the  laws  and  needs  enforceable  machinery  to  do  that. 

I  do  not  know  whether  you  or  the  Senator  put  it  in  terms  of 
accountability,  but  I  do  not  know  how  you  can  fix  accountability 
on  the  President  for  the  Department  of  Justice  and  how  you  would 
do  it  other  than  bj^,  as  you  said,  the  electorial  process. 

Are  we  to  just  trust  a  Presidential  election  to  see  that  people 
do  their  jobs? 

JNIr.  Marshall.  Well,  ]\Ir.  Miller,  as  I  said  in  my  statement,  I 
start  with  the  assumption  that  the  Government  in  general  is  going 
to  be  responsible  and  honest. 
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^  Professor  Miller.  Let  me  pick  you  up  on  that  for  just  a  moment, 
sir.  The  fact  is  that  we  do  not  know  about — except  a  few  extraor- 
dinary examples  like  Teapot  Dome  and  Watergate — do  you  infer 
from  that  that  other  examples  of  corruption  never  happened? 

Mr.  Marshall.  No,  Mr.  Miller,  I  am  sure  that  they  do  happen. 
My  point  in  starting  off  that  way  is  to  say,  I  suppose,  it  does  basi- 
cally affect  your  approach  to  it  but  I  would  structure  the  Depart- 
ment of  Justice  so  that  it  is  easy  to  make  it  work  and  not  very 
difficult  to  make  it  work. 

Now  to  make  it  easy  to  make  it  work,  it  has  to  be  accountable 
to  somebody.  Otherwise  it  will  sit  there  and  go  its  own  way.  It  may 
be  a  coriTipt  way  or  an  honest  way,  but  it  is  not  an  accountable  way. 

And  the  way  to  make  it  responsive  to  the  policies  and  directions 
of  an  administration  that  is  put  into  office  by  the  democratic  process, 
is  the  way  that  it  is  now  structured.  So  that  I  think  that  you  as- 
sume that  you  should  structure  the  institutions  of  the  Government 
in  order  to  primarily  guard  against  corruption,  instead  of  primarily 
to  get  the  job  of  Government  done,  that  that  is  the  basic  difference 
in  appi"oach. 

Professor  Miller.  I  would  agree  with  you  except  that  I  do  not 
understand  how  you  can  limit  or  otherwise  control  the  discretion,  say 
of  pi'osecutors,  who  have  unlimited  discretion  now,  unless  you  have 
some  sort  of  external  standards  of  judgment. 

I  have  heard  nothing  except  Mr.  Kleindienst's  testimony  this 
morning  in  which  he  did  say — and  then  invoked  Executive  privilege 
and  would  not  tell  us  what  they  were — examples  when  the  Justice 
Department  prevailed  against  the  White  House. 

I  am  unable  to  determine  just  when  it  is  that  the  Justice  Depart- 
ment acts  as  an  independent  sort  of  professional  lawyer  rather  than 
as  I  have  put  it  in  my  own  terms,  the  legal  mechanic  for  the  White 
House. 

Mr.  Marshall.  Mr.  Miller,  I  also  said  in  my  statement — and  of 
course  this  affects  my  viewpoint  and  you  may  have  had  a  different 
experience  that  affects  your  view — my  experience  has  been  that  to 
the  extent  that  the  White  House  had  anything  to  do  with  the 
workings  of  the  Department  of  Justice,  it  did  so  in  a  way  that 
was  supportive. 

The  Department  of  Justice  was  carrying  out  policy  directions 
that  were  formed  by  the  administration;  that  Avas  being  done  by 
competent,  professional  people.  The  fact  that  people  are  appointed 
by  a  President  because  they  agree  with  the  President  on  policy,  does 
not  mean  that  they  are  not  professional  nor  that  they  are  not  com- 
petent. 

Professor  Miller.  I  am  not  suggesting,  in  the  slightest,  that.  What 
I  am  asking  is  the  basic  question  which  I  think  concerns  a  number 
of  people:  how  do  you  have  some  reasonable  limits  of  discretion? 

I  am  sure  you  are  aware  of  Professor  Davis'  book  on  discretionary 
justice  in  which  he  discusses  this  at  length,  and  other  people  raise 
this  question  with  respect  to  the  administration  of  criminal  laivs. 

Now,  admitting  that  committees  dealing  with  this  should  set  those 
priorities,   you   still   have   independent   judgments   being   made   by 
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Federal  attorneys  throughout  the  country  and  by  the  Attorney 
General.  And  I  do  not  know  just  how  they  are  bound  by  those 
external  standards  of  law. 

I  think  that  is  government  without  law,  rather  than  government 
of  law. 

Mr.  JMakshall.  No,  I  think  that  the  matter  of  prosecutorial  discre- 
tion is  not  just  a  problem  for  the  Federal  Government.  It  is  a 
problem  for  all  government.  I  do  not  think  there  is  any  institutional 
or  structural  Avay  you  can  remove  that. 

The  Department  of  Justice  does  not  permit  the  U.S.  attorneys 
to  act  witli  no  guidelines.  In  the  enforcement  of  many  criminal 
statutes,  tliere  are  written  guidelines  to  the  U.S.  attorneys  about 
what  kind  of  cases  they  should  prosecute  and  what  kinds  of  cases 
they  should  not  prosecute. 

That  is  true,  for  example,  in  the  Dyer  Act  which  deals  with  stolen 
automobiles.  It  is  true  of  our  narcotics  laws;  of  fugitive  felon 
acts 

Professor  Miixer.  Excuse  me  for  interrupting.  Are  you  suggesting 
that  the  Department  choses  among  the  laws  that  Congress  passes  and 
says  we  are  going  to  enforce  one  and  not  another? 

Mr.  JVIarshall.  Well,  Mr.  IMiller,  yes  to  some  extent  it  does  tliat. 
But,  to  the  extent  it  does  do  that,  I  would  say  that  it  does  it  with 
the  consent  of  Congress.  These  are  not  secret  matters. 

Professor  Miller.  How? 

Mr.  IMarshall.  Through  the  appropriations  process.  Every  year 
the  appropriate  Assistant  Attorneys  General  and  the  Attorney  Gen- 
eral and  the  Deputy  Attorney  General  have  to  come  down  here  for 
their  money.  And,  in  doing  that,  they  have  to  present  statistics  on 
what  cases  they  prosecuted ;  how  many  there  are,  and  so  forth. 

If  there  are  deviations  in  the  statistics  that  indicate  change  in 
policies  with  respect  to  the  enforcement  of  sxnj  one  of  the  criminal 
laws,  that  is  a  matter  that  has  to  be  defended  and  explained  before 
the  Appropriations  Committee. 

Professor  INIiller.  Let  me  move  on  to  a  couple  more.  You  advocate 
putting  U.S.  marshals  under  some  sort  of  civil  service  provisions. 
Would  you  advocate  a  similar  t3^pe  of  thing — not  necessaiily  with 
civil  service — for  U.S.  attorneys  ? 

JNIr.  IMarshall.  I  think  that  is  not  quite  as  clear-cut,  for  the  rea- 
sons, I  guess,  that  Mr.  Kleindienst  explained.  It  is  a  very  bipartisan 
hearing  with  i-espect  to  U.S.  attorneys,  although  I  would  not  rule 
that  out,  JSIr.  Miller.  I  just  have  not,  I  suppose,  given  it  enough 
thought. 

Professor  Miller.  Mr.  Kleindienst  said  that  since  the  Senate  par- 
ticipates, therefore  it  should  continue. 

]Mr.  Marshall.  Well,  I  will  say  this — and  I  did  say  in  my  state- 
ment and  I  believe  it — that  I  think  there  is  a  benefit  to  the  infusion 
of  new  people  into  the  Department  of  Justice. 

An  office,  a  U.S.  attorney's  office,  or  any  other  office  that  is  run 
by  the  same  people  indefinitely,  is  not  apt  to  be  a  live  office.  It  is 
more  apt  to  do  things  that  are  safe.  It  is  more  apt  to  do  things 
that  are  noncontroversial.   It  is  more  apt  to   do   things  that   are 
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accepted,  and  nothing  else.  So  I  see  a  great  benefit  wliolely  apart 
from  the  question  of  policy  direction,  to  having  the  U.S.  attorneys 
in  the  various  districts,  change  from  time  to  time. 

So,  then,  it  is  a  matter  of  how  they  are  selected.  The  way  that 
they  are  selected  now — as  Mr.  Kleindienst  said — there  are  recom- 
mendations made  by  Senators.  They  are  considered  hj  the  Depart- 
ment of  Justice.  If  they  are  accepted  by  the  Department  of  Justice, 
they  are  recommended  by  the  President  and  the  names  of  those 
people  are  sent  back  down  to  the  Senate. 

Now  that  is  a  method  of  selection  which,  on  the  whole,  as  he  said, 
I  think  works  very  well.  The  other  way  of  doing  it,  it  seems  to  me, 
would  be  to  give  new  Attorneys  General,  when  they  come  in,  the 
power  of  selecting  those  people.  I  do  not  think  that  it  would  be 
wise  to  have  the  heads  of  the  93  U.S.  attorneys  offices  there  as 
permanent  places.  I  think  that  it  is  wise  to  have  a  turnover  and  I 
am  not  hooked  on  the  question  of  whether  that  turnover  be  con- 
ducted the  way  it  is  now,  but  I  do  think  that  the  way  it  is  con- 
ducted now  has  worked  well.  It  has  produced  very  good  U.S.  attor- 
neys, on  the  whole,  and  I  would  put  the  burden  of  proof  on  the 
desire  for  change. 

Professor  Miller.  May  I  ask  a  question  about  the  appointment 
of  Federal  judges? 

Since  the  Government  is  the  chief  litigator,  is  it  proper  in  your 
judgment  for  the  Attorney  General  of  the  Department  of  Justice 
to  be  the  screening  organization  for  the  appointment  of  Federal 
judges  as  well  as  the  appointment  of  U.S.  attorneys,  about  half 
of  whom,  I  understand,  eventually  wind  up  on  Federal  benches? 

Mr.  Marshall.  Well  I  have  no  problem  with  the  Department  of 
Justice  being  a  litigator  before  Federal  judges,  because  Federal 
judges  are  there  for  life  and  they  are  there  on  good  behavior.  Once 
they  have  been  nominated  b}^  the  President  and  confirmed  by  the 
Senate,  they  are  in  there.  There  is  nothing  they  can  do — whether 
it  makes  the  Attorney  General  mad  or  whether  it  does  not  make 
him  mad — that  is  going  to  give  him  the  power  to  remove  him. 

It  would  be  quite  different  if  they  were  appointed  for  a  term. 

Professor  Miller.  Suppose  a  district  judge  would  like  to  be  a 
Court  of  Appeals  judge  and  he  has  to  get  the  approval  of  the 
Attorney  General's  office,  of  course,  to  be  nominated,  does  he  not? 

Mr.  ^Marshall.  Well 

Professor  Miller.  Does  tliis  bother  you? 

Mr.  Marshall.  Well,  it  could.  It  could,  Mr.  Miller,  but  I  do  not 
know  of  a  better  system.  I  do  not  know  of  a  better  system. 

Professor  Miller.  Well,  does  it  bother  you?  The  other  system 
would  be  devised  by  the  Congress.  Does  it  bother  you  that  there  is 
this  possibility  that  the  Department  of  Justice  is  appointing  prose- 
cutoi-s,  judges,  litigating,  prisoning,  bargaining,  and  everything 
else  that  goes  on? 

Mr.  Marshall.  Well,  I  think — as  I  said  to  Senator  Ervin — that 
there  is  no  part  of  the  Department  of  Justice  that  is  sacrosanct. 
And,  looking  at  all  parts  of  it  and  saying  should  these  parts  really 
be  ill  the  Department  of  Justice,  in  the  same  agency,  is  wise. 
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With  respect  to  the  appointment  of  judges,  though,  Mr.  INIillcr,  I 
must  say  that  my  experience  is  not  that  the  Department  of  Justice 
.aiDj)oints  judges.  The  Department  of  Justice  receives  recommenda- 
tions for  Federal  judges  from  Senators.  It  has,  to  some  extent — 
to  some  extent,  but  not  wholly — a  kind  of  veto  power  if  on  the 
merits,  not  because  they  do  not  like  the  man  or  because  they  dis- 
agree with  his  opinions  or  rulings,  but  on  the  merits  they  can 
show  him  to  be  unqualified. 

But,  other  than  that,  the  Department  of  Justice  really  seeks  the 
A'iews  of  the  bar  associations  and  through  the  office  of  the  Deputy 
they  forward  the  recommendations  of  Senators  to  the  White  House. 
And,  unless  the  President  has  a  particular  reason  for  not  wanting 
to  appoint  a  particular  judge,  that  is  the  way  the  district  court 
judges  are  appointed. 

Professor  Miller.  One  more  question  if  I  might,  Senator? 

[Senator  Ervin  nods  in  the  affirmative.] 

Professor  Miller.  I  would  like  a  little  clarification  on  that,  on 
anoving  the  Antitrust  Division.  You  suggested  it  could  be  moved 
and  perhaps  civil  rights  enforcements,  to  independent  agencies. 
Would  they  be  subject,  still,  to  the  President's  power  of  direction? 
Or  would  they  be  independent  regulatory  commissions  and  com- 
pletely separate? 

]Mr.  Marshall.  I  have  no  position  about  that,  Mr.  Miller.  I  was 
simply  suggesting  that  there  are  areas  of  the  work  of  the  Depart- 
ment of  Justice  that  the  Congress  might  look  at  and  say  to  itself 
this  area  should  not  be  run  by  the  Attorney  General  that  is  appointed 
by  the  President. 

Xow  if  it  is  not  going  to  be  run  in  that  way,  it  would  have  to  be 
run  through  some  kind  of  an  agency  which  is  run  by  people  with 
term  appointments,  like  the  Federal  Trade  Commission.  I  am  not 
arguing  that  that  is  wise  or  not  wise  with  respect  to  antitrust  en- 
forcement, but  it  seems  to  me  that  it  is  reasonable  to  look  at  it  that 
way. 

Professor  Miller.  What  does  it  do  with  your  constitutional  argu- 
ment, then,  about  the  Executive  power  being  in  the  President? 
You  say  you  can  spin  off  these  things  and  stick  them  around,  not 
subject  to  Presidential  direction,  and  yet  you  say  that  the  Executive 
power  is  in  the  President. 

What  happens  to  your  constitutional  argument? 

Mr.  Marshall.  You  are  addressing  yourself  to  Mr.  Dixon's  consti- 
tutional argument.  My  constitutional  argument  is  only  directed  to 
the  notion  which  seems  to  me  to  be  in  S.  2803  as  presently  written 
of  taking  the  entire  area  of  law  enforcement  as  a  bunch  and  moving 
the  whole  thing  out  of  accountability  to  the  President.  That  is  quite 
different  than  the  Congress  saying  that  this  particular  area  should  be 
run  in  this  way,  which  they  have  done  with  many  laws  already'. 

I  have  no  problem  with  that,  as  I  have  also  said,  Mr.  Miller.  I 
do  not  have  serious  reservations  about  the  constitutionality  of  the 
special  prosecutor  bill  because  that  singles  out  something  for  which 
there  is  a  special  problem,  indeed,  a  constitutional  problem  because 
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the  problem  is  that  the  President  is  required  to  enforce  laws  against 
himself  and  his  own  people  and  I  think  Congress  is  not  paralyzed 
from  doing  something  about  that. 

But  what  I  have  serious  questions  about,  because  of  the  structure 
of  the  Constitution  more  than  the  words  of  it,  is  the  notion  that  you 
can  take  the  entire  area  of  law  enforcement  and  try  to  move  that 
out  of  the  political  control  of  the  President. 

Professor  INIiller.  Thank  you,  sir.  No  further  questions. 

Senator  Ervin.  I  think  you  made  a  very  significant  point  when 
you  stated,  in  substance,  that  despite  the  tragedies  that  we  collec- 
tively call  the  Watergate  affair,  our  Government  has  proved  itself 
viable — which  I  take  to  mean  that  the  congressional  committees  have 
investigated  the  matter  and  the  courts  have  functioned  and  the 
courts  have  reached  the  conclusion  that  the  executive  branch  of  the 
Government,  even  the  President,  is  subject  to  laws  just  like  other 
people. 

Mr.  Marshall.  That  is  right.  Senator.  The  safeguards  worked  this 
time. 

Senator  Ervin.  So,  with  all  of  our  disappointment  with  the 
AVatergate  affair,  we  can  still  take  hope  that  notwithstanding  that 
affairs,  our  Government  has  the  vitality  to  continue  to  function  in 
the  legislative  and  judicial  branches,  as  well  as  in  the  executive  to 
some  cert-ain  degree. 

Mr.  Marshall.  I  believe  so.  Senator. 

Senator  Ervin.  Thank  you  very  much  for  a  most  interesting  and 
illuminating  statement.  I  might  state  that  I  introduced  this  bill  not 
because  I  agree  with  its  provisions,  but  because  I  wanted  some  blue- 
print to  discuss  these  problems  that  have  been  pointed  up  by  this 
great  tragedy  that  has  befallen  us. 

Mr.  IMarshall.  Thank  you,  Senator. 

Senator  Erven.  Thank  you  very  much. 

I  would  like  to  submit  for  the  record  at  this  point  a  letter  received 
from  Congressman  Rodino. 

[The  letter  referred  to  follows:] 

Congress  of  the  United  States, 

Committee  on  the  Judiciart, 

House   of   Representatives, 
Washington,  B.C.,  March  25,  1974. 
Hon.  Sam  J.  Ervin 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  B.C. 
Dear  Mr.  Chairman  :  I  vpanted  to  take  this  opportunity  to  extend  my  sup- 
port and  best  wislies  for  the  important  worli  that  you  and  the  Subcommittee 
on  Separation  of  Powers'are  about  to  undertalve. 

These  hearings  and  consideration  of  your  bill,  S.  2803,  mark  an  important 
step  forward  in  the  continuing  effort  to  insure  an  independent  administration 
of  the  laws,  free  from  the  direct  political  control  of  the  Executive  Branch. 

No  principle  is  more  fundamental  to  our  system  of  ordered  liberty  than  the 
tenet  that  we  must  remain  a  government  of  laws  and  not  of  men.  The  greatest 
threat  to  a  free  society  is  posed  by  any  doubt  on  the  part  of  its  citizens  that  the 
rule  of  law  is  truly  supreme.  For  that  reason,  and  because  of  the  central  role 
played  by  the  Department  of  Justice  in  the  administration  of  American  law, 
these  hearings  focus  on  as  vital  a  concern  as  any  facing  the  nation  today. 

As  you  may  know,  I  have  introduced  in  the  House  legislation  to  establish 
certain  qualifications  for  the  office  of  Attorney  General.  I  am  hopeful  that  this 
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proposal,  like  S.  2803,  can  be  a  vehicle  for  a  new  and  serious  look  at  the  need 
to  depoliticize  the  Department  of  Justice. 

In  addition,  the  House  Committee  on  the  Judiciary  has  begun  the  preliminary 
phases  of  a  major  oversight  review  of  the  Department,  with  an  eye  toward 
achieving  a  lasting,  substantive,  and  vigorous  legislative  oversight. 

Although  I  regret  I  shall  be  unable  to  make  an  appearance  before  your  sub- 
committee at  this  time,  I  look  forward  to  submitting  a  contribution  for  the 
record. 

With  warm  personal  regards. 
Sincerely, 

Peter  W.  Rodino,  Jr.,  Chairman. 

Senator  Ervhst.  The  committee  will  stand  in  recess  until  10  o'clock 
tomorrow  morning,  when  we  will  meet  here  in  the  judiciary  hearing 
room. 

[Whereupon,  at  3  p.m.,  the  subcommittee  recessed  to  reconvene 
at  10  a.m.,  Thursday,  March  28,  1974.] 


REMOVING  POLITICS  FROM  THE  ADMINISTRATION  OF 

JUSTICE 


THURSDAY,  MARCH  28,    1974 

U.S.  Senate, 
Subcommittee  on  Separation  of  Po^vers, 

Committee  on  the  Judiciary, 

Washington^  D.O. 

The  subcommittee  met,  pursuant  to  recess,  cat  10  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Sam  Ervin  presiding. 

Present:  Senator  Sam  Ervin. 

Also  present:  Rufus  L.  Edmisten,  chief  counsel  and  staff  director; 
"Walker  F.  Nolan,  Jr.,  deputy  chief  counsel ;  Telma  P.  Moore,  execu- 
tive assistant;  Joe  L.  Pecore,  assistant  counsel;  Clair  W.  Rodgers, 
Jr.,  minority  counsel ;  J.  INIichael  Carpenter,  professional  staff  mem- 
ber ;  Prof.  Arthur  S.  Miller,  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order  and  will 
call  the  first  witness. 

]Mr.  Edmisten.  ]Mr.  Chairman,  the  first  witness  is  Hon.  Charles  E. 
Goodell,  chairman  of  the  Committee  for  Public  Justice,  a  former  U.S. 
Senator  from  the  State  of  New  York.  And  he's  accompanied  by 
]\Ir.  Leon  Friedman,  executive  director  of  the  Committee  for  Pub- 
lic Justice. 

Senator  ER\^x.  I'm  delighted  to  welcome  you  to  the  subcommittee. 
It  brings  back  to  me  memories  of  the  many  occasions  when  we  stood 
shoulder  to  shoulder  fighting  for  the  freedoms  of  the  American 
people. 

STATEMENT  OF  HON.  CHAELES  E.  GOODELL,  CHAIRMAN,  COMMIT- 
TEE FOE  PUBLIC  JUSTICE,  ACCOMPANIED  BY  LEON  FEIEDMAN, 
EXECUTIVE  DIEECTOE 

Biographical  Sketch  of  Chaeues  E.  Goodell 

Born  and  brought  up  in  Jamestown,  New  York,  the  youngest  of  sis  children. 
He  is  a  graduate  of  Williams  College  and  Yale  Law  School,  with  a  master's 
degree  in  government  from  Yale.  During  World  War  II  he  was  a  seaman  in 
the  U.S.  Navy  and  was  a  First  Lieutenant  in  the  U.S.  Air  Force  in  the  Korean 
conflict.  In  1954  and  1955  he  was  an  assistant  to  William  P.  Rogers  (Secretary 
of  State)  who  was  then  Deputy  Attorney  General  in  the  Justice  Department. 
Returning  to  Jamestown  as  a  trial  lawyer,  he  became  a  member  of  the  Ellicott 
Town  Board,  then  Republican  County  Chairman  of  Chautauqua  County  and 
was  elected  to  the  U.S.  House  of  Representatives  in  a  special  election  on  May 
26,  1959.  As  a  member  of  Congress,  he  was  particularly  active  in  writing  leg- 
islation in  the  fields  of  education,  labor  and  civil  rights  as  well  as  being  the 
author  of  the  original  Manpower  Training  Act  and  the  Equal  Pay  for  Women 
Act.  Mr,  Goodell  led  successful  revolts  among  House  Republicans  in  1963  and 
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1965.  As  a  House  Republican  leader  from  1965  to  1968,  he  was  responsible  for 
developing  positive  Republican  proposals. 

In  September,  1968,  Mr.  Goodell  was  appointed  to  succeed  Robert  Kennedy  in 
the  U.S.  Senate  from  New  York.  As  a  Senator  he  championed  many  civil  liber- 
ties causes.  He  was  the  first  to  propose  legislation  that  would  cut  off  all  funds 
for  the  war  in  Vietnam  by  a  fixed  date  in  the  future.  Plis  opposition  to  the  war 
and  other  disagreements  with  the  Nixon  Administration  led  to  the  open  oppo- 
sition of  Vice  President  Agnew  in  the  1970  campaign.  Since  his  defeat,  he  has 
been  practicing  law  in  New  York  City. 

He  is  married  to  the  former  Jean  Rice  and  the  father  of  five  sons — Bill,  Tim, 
Roger,  Mike  and  Jeff. 

Mr.  Goodell  is  author  of  a  recent  book,  "Political  Prisoners  in  America,"  pub- 
lished by  Random  House,  1973. 

In  January,  1974,  he  became  Chairman  of  the  Board  of  DGA  International 
and  partner  in  the  law  firm  of  Hydeman,  Mason  &  Goodell,  both  located  in 
Washington,  D.C. 

Mr.  Goodell.  Thank  you,  ]\Ir.  Chairman.  Those  are  fond  memo- 
ries for  me,  too,  and  I  am  gratified  that  you  have  been  here  to 
carry  on  these  battles  for  the  last  4  years. 

Mr.  Chairman,  I  have  a  statement  which  I  -would  like  to  ask 
your  consent  to  put  in  the  record.  I  will  abbreviate  the  statement. 
I  don't  think  all  of  it  needs  to  be  read. 

Senator  Ervin.  Let  the  record  show  at  this  point  the  statement 
will  be  printed  in  full  in  the  record  immediately  after  your  re- 
marks. 

Mr.  Goodell.  Thank  you,  Mr.  Chairman. 

Senator  Ervtn.  Also  the  statement  from  the  Congressional  Record 
of  March  22,  1974. 

Mr.  Goodell.  Thank  3'ou,  Mr.  Chairman. 

The  Committee  for  Public  Justice  held  three  days  of  hearings 
here  in  Washington  in  this  building  in  February  on  the  basic 
subject  of  separating  the  Department  of  Justice  from  partisan  poli- 
tics, and  we  did  hear  from  a  great  many  witnesses  and  that  tran- 
script is  available  for  the  use  of  this  committee  at  your  pleasure. 

I  welcome  this  opportunity  to  appear  before  the  Subcommittee  on 
Separation  of  Powers  of  the  Senate  Committee  on  the  Judiciary  to 
discuss  S.  2803  and  S.  2978.  _ 

The  Committee  for  Public  Justice  is  an  independent  organization. 
It  studies  and  is  concerned  with  individual  rights  and  civil  liber- 
ties of  American  citizens.  As  part  of  its  efforts  at  public  education 
concerning  these  problems,  it  has  held  a  number  of  conferences  relat- 
ing to  the  administration  of  justice. 

We  believe  that  the  problems  which  S.  2803  seeks  to  deal  with  are 
extremely  important,  and  I  commend  the  chairman  for  his  bill, 
although  I  do  not  stand  shoulder  to  shoulder  with  him  urging  its 
enactment. 

The  Department  of  Justice  has  greater  power  over  the  day-to-day 
lives  of  American  citizens  than  any  other  agency  of  Government. 
It  is  vital  that  the  administration  of  justice  should  be  evenhanded 
and  insulated  from  improper  political  influence. 

However,  we  in  the  Committee  for  Public  Justice  do  not  feel  that 
it  is  necessary  or  desirable  to  separate  entirely  the  Department  of 
Justice  from  the  executive  branch  of  Government.  We  feel  that 
other  less  drastic  solutions  are  possible,  including  the  appointment 
of  an  independent  permanent  prosecutor. 


133 

Accordingly,  we  are  rather  reluctantly  supporting  S.  2978,  a  bill 
to  establish  a  Special  Prosecutors  office. 

I  say  "reluctantly,"  JNIr.  Chairman,  because  I  think  there  is  ample 
evidence  available"^  in  the  record  to  justify  moving  now  directly 
to  set  up  a  Special  Prosecutor  in  this  area. 

On  the  other  hand,  commissions  serve  a  purpose  in  bringing 
people  of  stature  and  prominence  together  to  consider  a  question 
and  then  place  their  prestige  behind  an  idea,  educate  the  public, 
and  perhaps  move  forward  to  get  some  enactment  of  legislation. 
Therefore,  I  support  the  commission  primarily  as  a  means,  a  vehicle 
for  public  education,  rather  than  a  real  exploration  of  the  merits 
of  the  question. 

I  have  no  doubt  in  my  mind  what  the  solution  should  be,  whether 
it  is  a  limited  independent  prosecutor  or  all  the  way  to  a  full  inde- 
pendent Department  of  Justice.  Either  would  be  better  than  what  we 
have  now. 

We  believe  that  there  are  more  effective  ways  for  dealing  with  the 
problem  of  improper  political  influence  in  the  Department  of  Justice 
than  total  separation.  Among  the  steps  which  we  believe  should  be 
taken  are  the  following: 

1.  Persons  involved  in  the  political  process  as  candidates  or  man- 
agers should  not  be  appointed  to  high  positions  in  the  Department 
for  2  years  after  they  served  in  their  political  positions.  Department 
officials  should  not  speak  for  political  candidates  or  collect  funds 
for  political  campaigns.  It  might  be  desirable  to  have  persons  of  the 
opposite  party  appointed  to  a  certain  number  of  positions  in  the 
Department,  including  perhaps  the  criminal  division. 

I  might  say,  Mr.  Chairman,  that  I'm  very  hesitant  to  recommend 
that  such  a  provision  be  written  into  law  requiring  a  2-year  hiatus 
between  involvement  in  politics  and  becoming  Attorney  General 
because  I  think  it  would  be  very  difficult  to  define  exactly  the  peo- 
ple you're  going  to  exclude.  You  might  say,  "Well,  we'd  exclude  the 
campaign  manager,"  and  then  what  do  you  do  about  a  finance  chair- 
man or  a  regional  manager,  or  somebody  who  was  very  actively  work- 
ing full  time  in  the  campaign  but  had  no  precise  designation,  or 
perhaps  a  major  contributor? 

I  think  it  Avould  be  better  to  leave  this  question  to  the  Senate 
in  making  it  clear  to  future  Presidents  that  any  appointment  to  the 
})osition  of  Attorney  General  would  be  questioned  very  thoroughly 
in  hearings  on  his  approval,  and  we  would  expect  that  the  President 
would  appoint  someone  who  was  not  involved  in  politics  or  parti- 
san politics  in  the  past.  I  think  the  Senate  could,  with  vigilance, 
enforce  this  without  having  a  very  precise  provision  of  law  which 
would  be  very  hgird  to  define. 

2.  The  Attorney  General  must  have  the  final  word  on  prosecutions. 
No  one,  not  even  the  President,  should  interfere  with  individual 
cases.  The  President  may  set  policy,  but  not  dictate  specific  steps 
that  should  be  taken.  If  the  President  does  not  like  what  his  Attor- 
ney General  is  doing,  he  should  fire  him.  In  England  it  is  clear  that 
the  Attorney  General  has  the  final  word  on  all  prosecutional  decisions. 

3.  Above  all,  the  Attorney  General  must  appoint  people  of  integ- 
rity in  the  Department  who  believe  in  the  rule  of  law.  The  Justice 
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Department  should  not  be  considered  a  refuge  for  defeated  political 
candidates  who  ha^'e  liad  little  experience  in  law  enforcement  and 
the  administration  of  justice. 

4.  There  must  be  tliorough  and  continuous  oversight  by  Congress 
with  respect  to  both  the  Justice  Department  and  the  FBI.  A  special 
congressional  panel  with  permanent  staff  must  be  established  to 
continuously  check  into  improper  actions  by  the  Department  and 
the  Bureau.  A  joint  Senate/House  committee  along  the  lines  of 
the  CIA  oversight  committee  would  be  desirable. 

5.  A  citizens  panel  should  also  be  established  that  can  explore 
invasions  of  individuals'  rights  on  a  continuous  basis.  It  would 
have  tlie  authority  to  check  into  claims  of  abuse  of  power,  to  make 
public  cases  of  denial  of  riglits,  and  to  press  for  redress  of  griev- 
ances. 

6.  Most  important,  we  believe  a  permanent  special  prosecutor's 
office  is  desirable.  Mr.  Lloyd  Cutler,  a  former  president  of  the 
American  Bar  Association,  offered  a  plan  at  our  Justice  Department 
conference  which  we  believe  has  many  positive  features.  The  main 
idea  of  the  plan  is  as  follows : 

1.  A  Special  Prosecutor  would  be  appointed  for  a  6-year  term 
with  the  advice  and  consent  of  the  Senate. 

2.  A  deputy  might  also  be  appointed  who  would  be  of  the  opposite 
political  party  of  the  Special  Prosecutor. 

3.  Eemoval  would  be  possible  only  for  incapacity  or  misconduct. 

4.  The  Special  Prosecutor  would  have  jurisdiction  over  all  election 
law  crimes,  violations  of  Federal  criminal  law  by  present  or  former 
Government  officials  or  national  j)olitical  party  figures,  and  lobby- 
ing offenses.  It  would  be  limited  to  those  three  areas  of  jurisdiction: 
election  law  crimes,  violations  of  Federal  criminal  law  by  present 
or  former  Government  officials,  or  lobbying  offenses. 

5.  The  Special  Prosecutor  would  be  able  to  use  all  the  investigative 
resources  of  the  FBI  and  could  prosecute  all  cases  within  his  juris- 
diction. The  Special  Prosecutor  could  check  into  the  types  of  crimes 
associated  with  Watergate,  and  into  other  acts  of  corruption.  He 
could  do  so  in  a  way  that  would  not  present  any  potential  conflict 
of  interest  which  may  take  place  when  the  Justice  Department  must 
investigate  its  own  i^olitical  allies  or  superiors. 

The  plan  also  has  the  virture  of  providing  a  check  on  overreach- 
ings  by  Government  officers,  particularly  Justice  Department  figures 
and  FBI  agents  when  they  interfere  with  the  civil  rights  of  citizens 
by  illegal  surveillance,  wiretapping,  and  similar  crimes  in  which  you 
and  I,  ^Ir.  Chairman,  were  involved  and  tried  to  get  some  inhibitory 
legislation. 

In  reaching  these  conclusions,  we  in  no  way  dispute,  Mr.  Chair- 
man, your  reasons  why  changes  are  required  in  the  Justice  Depart- 
ment. We  agree  wholeheartedly  with  your  remarks  on  the  impor- 
tance of  the  Department  of  Justice,  on  the  need  for  the  American 
people  to  have  faith  in  the  fairness  of  our  system  of  justice,  and  on 
the  doubts  that  have  arisen  in  the  public  mind  about  the  Department's 
activities  in  the  Watergate  scandal. 

In  Watergate,  we  have  had  a  Justice  Department  which  refused 
to  recognize  or  consider  that  its  superiors  in  the  executive  depart- 
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mont  may  have  been  guilty  of  criminal  behavior.  It  reported  the 
result  of  its  investigations  of  wrongdoing  to  those  very  people  who 
may  have  planned  and  participated  in  the  crimes,  and  in  this  way 
contributed  to  the  obstruction  of  justice.  It  arranged  for  the  spe- 
cial appearance  of  witnesses  from  the  administration  before  a  prose- 
cutor instead  of  the  grand  jury  and  sought  to  restrict  grand  jury 
questioning  of  possible  White  House  involvement  in  the  Watergate 
scandal. 

But  there  have  been  other  questionable  actions  and  nonactions 
by  the  Justice  Department  in  recent  years.  They  were  also  the  result 
of  improper  political  considerations  in  the  development  and  carry- 
ing out  of  policy. 

In  the  field  of  civil  rights,  the  Justice  Department  has  gone  be- 
yond merely  implementing  a  new  policy  of  the  administration; 
it  has  effectively  nullified  congressional  enactments  in  some  areas 
through  tactics  of  nonenforcement.  Wliile  its  recent  actions  on  vot- 
ing rights  and  employment  may  have  been  vigorous,  although  it  op- 
posed extension  of  the  Voting  Rights  Act  in  1970,  its  nonactivity 
in  education  and  housing  are  in  violation  of  congressional  require- 
ments. 

It  has  also  shown  its  disregard  of  constitutional  requirements 
by  a  conscious  policy  of  restricting  the  rights  of  demonstrators  in 
the  Xation's  capital. 

A  more  fundamental  problem  arises  in  the  misuse  of  the  concept 
of  national  security.  Of  course,  the  problem  has  been  present  in  the 
FBI  for  over  30  years.  A  substantial  argument  can  be  made  that 
the  FBI  has  usurped  the  power  to  engage  in  domestic  intelligence 
since  1939.  "While  its  power  to  investigate  crimes  is  clear,  the  Presi- 
dential directives  on  which  the  Bureau  has  relied  to  check  into  "sub- 
versive activities"  do  not  appear  to  grant  the  power  the  FBI  has 
claimed.  Nor  do  any  statutes  grant  it  such  authority. 

Its  extraordinary  intelligence  activities,  its  extensive  files,  its 
direct  avenues  to  Congress,  has  rendered  it  impregnable  over  the 
years.  And  it  has  used  this  power  for  direct  political  purposes. 

It  has  tried  to  convince  the  public  that  movements  for  change 
were  inspired  b}'  subversives  or  were  the  product  of  agitators,  or 
that  the  Nation  should  not  move  for  reform  of  basic  institutions 
because  "the  Soviets  would  rejoice."  It  created  and  expanded  its 
jurisdiction  to  implement  the  political  ideology  which  J.  Edgar 
Hoover  endorsed. 

The  problem  of  the  recent  Justice  Department  has  been  that 
it  has  been  infected  by  the  FBI  abuses  of  the  Hoover  years.  The 
Justice  Department  has  found  a  new  and  more  effective  device  to 
gather  intelligence  from  those  it  considered  its  enemies;  namely, 
the  grand  jury.  It  has  taken  over  the  FBI's  concepts  of  national 
security  and  foreign  intelligence  and  used  them  to  justify  wiretaps, 
infiltration,  and  surveillance  of  political  dissidents.  Its  conspiracy 
indictments  have  embraced  the  cold- war  terminology  and  ideology 
of  Hoover.  Obviously,  it  has  done  nothing  to  check  into  the  FBI's 
expansion  of  power.  The  experience  of  the  FBI  and  the  Justice  De- 
partment in  recent  years  has  been  that  illegality  breeds  deception  and 
decex)tion  breeds  illegality. 
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The  way  to  deal  with  the  misuse  of  power  in  the  national  secu- 
rity area  is  to  take  steps  to  eliminate  the  practice  directly,  not 
through  structural  changes  in  the  Department.  Mail  drops,  pen  regis- 
ters, wiretaps  must  be  eliminated  or  greatly  curtailed  except  where 
necessary  to  uncover  the  commission  of  a  crime  through  surveil- 
lance with  the  approval  of  the  courts.  Other  abuses  connected  with 
the  collection  or  dissemination  of  data  must  be  dealt  with  by  spe- 
cific legislation,  and  I  commend  the  chairman  for  his  indefatigable 
efforts  in  this  area  of  uncovering  the  situation  and  proposing  legis- 
lation. 

These  problems  transcend  most  of  the  recent  concerns  about  parti- 
san influence  in  the  Justice  Department.  Obviously  there  are  se- 
rious inroads  into  the  rule  of  law  when  partisan  political  input 
is  the  crucial  factor  in  prosecutorial  decisions.  Antitrust  enforce- 
ment, for  example,  has  been  compromised  for  years  because  power- 
ful i]iterests  have  been  able  to  exert  pressure  on  both  Democratic 
and  Republican  administrations  to  influence  antitrust  decisions. 

One  would  hope  that  it  would  be  possible  to  minimize  this  prob- 
lem by  requiring  disclosures  of  all  contacts  between  the  decision- 
maker in  the  Department  and  all  outsidei'S  who  ask  about  particu- 
lar cases — 'including  legislators.  White  House  figures,  or  the  parties 
themselves.  But  the  line  between  economic  policy  and  partisan  poli- 
tics may  blur  in  this  area  and  the  best  safeguard  is  to  appoint  people 
of  integrity  to  positions  of  responsibility,  and  for  Congress  to  remain 
vigilant  in  its  oversight  capacity. 

Detailed  papers  on  each  of  these  subjects  Avere  prepared  at  our 
Justice  Department  conference  and  will  be  made  available  to  this 
committee. 

These  criticisms  do  not  necessarily  lead  to  the  conclusion  that 
tlie  Justice  Department  must  be  totally  independent  of  the  execu- 
tive branch.  It  can  well  be  argued  that  prosecution  is  and  should 
be  an  executive  function  that  flows  directly  from  the  executive's 
obligation  to  execute  tlie  laws.  If  a  President  is  elected  on  a  platform 
of  vigorously  enforcing  antitrust  or  civil  rights  laws,  for  example, 
or  of  the  criminal  laws  generally,  he  should  have  a  Department 
of  Justice  which  will  cany  out  his  pledge.  It  would  not  do  for 
a  cariyover  Attorney  General  from  a  prior  administration  to  say 
that  he  does  not  believe  in  vigorous  enforcement  of  these  laws  and 
he  will  not  take  steps  to  bring  about  prosecutions  which  the  public 
has  voted  their  desire  to  have  take  place. 

It  is  true  that  in  many  States  and  cities  the  attorney  general  or 
district  attorney  is  elected  directly  by  the  people  and  is  independent 
of  the  chief  executive,  but  a  GoA-ernor  or  a  mayor  controls  the  police 
forces  and,  so,  has  a  direct  input  in  the  way  in  which  laws  are 
enforced.  Creating  an  independelit  Justice  Department,  with  an 
Attorney  General  who  appoints  the  U.S.  attorneys  in  each  district 
as  well  as  the  Director  of  the  FBI,  means  that  the  President  is 
almost  totally  removed  from  the  process  of  law  enforcement. 

We  do  not  believe  that  it  is  desirable  to  make  the  prosecution 
function  so  distant  from  the  political  process.  The  Attorney  General 
must  be  made  more  responsible  to  the  public  and  their  needs,  not 
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less.  If  we  are  concerned  about  the  danger  of  Watergate,  the  answer 
lies  in  a  Permanent  Special  Prosecutor's  office  with  narroAvly  defined 
jurisdiction,  not  in  taking  away  general  law  enforcement  from  the 
executive  branch. 

We  would  hope  that  the  courts  would  continue  to  che^k  on  abuses 
of  power  by  the  Justice  Department  and  that  Congress  and  the 
j^ublic  would  exercise  a  more  direct  supervisory  function. 

And  I  might  add,  Mr.  Chairman,  in  my  viewpoint  the  Special 
Prosecutor's  office  would  be  relatively  small  and  it  could  expand  and 
contract  in  accordance  with  its  needs.  If  Ave  faced  a  major  scan- 
dal such  as  we  have  been  facing  the  last  2  years,  obviously  it  would 
expand  and  bring  on  temporary  attorneys  as  Special  Prosecutors. 
Cox  and  JaAvorski  have  done,  but  I  don't  believe  you  would  have  to 
have  a  large  bureaucracy  there  in  that  office.  It  would  mainly  be 
there  to  receive  complaints  and  Avork  with  the  FBI  to  investigate 
those  complaints  and  bring  actions  where  necessary,  where  they 
felt  there  has  been  a  violation  of  law. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Charles  E.  Goodell  f oIIoavs  :] 

Prepared  Statement  of  Charles  E.  Goodell 

I  welcome  this  opportunity  to  appear  before  the  Sub-Committee  on  the  Sepa-- 
ration  of  Powers  of  the  Senate  Committee  on  the  Judiciary  to  discuss  S.  2803. 
and  S.  2978. 

My  name  is  Charles  E.  Goodell,  I  am  Chairman  of  the  Committee  for  Public 
Justice  and  a  partner  in  the  law  firm  of  Hydeman,  Mason  &  Goodell  in  Wash- 
ington, D.C. 

The  Committee  for  Public  Justice  is  an  independent  organization  aflSliated 
with  the  American  Civil  Liberties  Union  Foundation.  It  studies  and  is  con- 
cerned with  individual  rights  and  civil  liberties  of  American  citizens.  As  a 
part  of  its  efforts  at  public  education  concerning  these  problems  it  has  held  a 
number  of  conferences  relating  to  the  administration  of  justice. 

It  held  the  first  comprehensive  conference  on  the  FBI  at  Princeton  University. 
This  conference  was  attended  by  50  experts  on  the  FBI,  including  former  FBI 
agents,  ex-justice  department  officials,  and  many  other  writers  and  academic 
figures,  of  all  points  of  view,  who  have  made  the  FBI  a  special  area  of  their 
interest.  The  conference  examined  a  wide  range  of  issues,  such  as  the  Bureau's 
history  and  responsibilities,  its  relations  with  other  police  forces,  its  perform- 
ance in  the  areas  of  civil  rights  and  organized  crime,  the  collection  and  dis- 
semination of  personal  and  political  information,  and  the  use  of  electronic 
surveillance  and  informers.  Papers  from  that  conference,  together  with  panel 
and  other  discussions,  have  been  published  in  a  book  entitled  Investigating  the 
FBI. 

In  May,  1972,  the  Committee  held  a  conference  on  the  current  use  and  abuses 
of  the  Grand  Jury.  The  conference  discussed  the  historical  origins  of  the- 
Grand  Jury,  the  original  constitutional  intent  and  subsequent  development  of 
the  institution,  and  the  current  practices,  including  the  threat  to  individual 
rights  by  misuse  of  the  Grand  Jury  by  present-day  prosecutors.  Attending  and 
participating  were  a  number  of  citizens  who  themselves  were  called  to  testify 
before  grand  juries.  A  look  based  upon  the  conference  will  be  published  shortly 
by  Quadrangle  Books. 

Most  recently  it  has  held  a  conference  into  the  functioning  of  the  Department 
of  Justice.  It  was  sponsored  by  Senator  Philip  Hart  and  was  held  in  the  Senate 
Office  Building  on  February  7,  8,  and  9th,  1974.  I  am  including  as  an  appendix 
to  my  written  statement  a  summary  of  the  conclusions  of  that  conference. 

We  believe  that  the  problems  which  S.  2803  seeks  to  deal  with  are  extremely 
imi)ortant.  The  Department  of  Justice  has  greater  power  over  the  da.y-to-day 
lives  of  American  citizens  than  any  other  agency  of  government.  It  is  vital  that 
the  adminstration   of  justice  should  be   even-handed  and   insulated   from   im- 
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proper  political  influence.  However,  we  do  not  feel  that  it  is  necessary  or  desire- 
able  to  separate  the  Department  of  Justice  from  the  Executive  Branch  of  gov- 
ernment. We  feel  that  other  less  drastic  solutions  are  possible,  including,  the 
appointment  of  an  independent  permanent  prosecutor.  Accordingly,  we  are  sup- 
porting S.  2978,  a  Bill  to  establish  a  special  commission  to  study  the  establish- 
ment of  a  permanent  special  prosecutor's  office. 

We  believe  there  are  other  more  effective  ways  of  dealing  with  the  problem 
of  improper  political  influence  in  the  Justice  Department.  Among  the  steps 
which  we  believe  should  be  taken  are  the  following : 

1.  Persons  involved  in  the  political  process  as  candidates  or  managers  should 
not  be  appointed  to  high  positions  in  the  Department  for  two  years  after  they 
served  in  their  political  positions.  Department  officials  should  not  speak  for 
political  candidates  or  collect  funds  for  political  campaigns.  It  might  be  desire- 
able  to  have  persons  of  the  opposite  party  appointed  to  a  certain  number  of 
positions  in  the  Department,  including  the  criminal  division. 

2.  The  Attorney  General  must  have  the  final  word  on  prosecutions.  No  one, 
not  even  the  President,  should  interfere  with  individual  cases.  He  may  set 
policy  but  not  dictate  specific  steps  that  should  be  taken.  If  the  President  does 
not  like  what  his  Attorney  General  is  doing,  he  should  fire  him.  In  England  it  is 
clear  that  the  Attorney  General  has  the  final  word  on  all  prosecutorial 
decisions. 

3.  Above  all,  the  Attorney  General  must  appoint  people  of  integrity  in  the 
Department  who  believe  in  the  rule  of  law.  The  Justice  Department  should 
not  be  considered  a  refuge  for  defeated  political  candidates  who  have  had  little 
experience  in  law  enforcement  and  the  administration  of  justice. 

4.  In  addition,  there  must  be  thorough  and  continuous  oversight  by  Congress 
with  respect  to  both  the  Justice  Department  and  the  FBI.  A  special  Congres- 
sional panel  with  permanent  staff  must  be  estixblished  to  continuously  check 
into  improper  actions  by  the  Department  and  the  Bureau.  A  joint  Senate/ 
House  committee  along  the  lines  of  the  CIA  oversight  committee  would  be  de- 
sireable. 

5.  A  citizens  panel  should  also  be  established  that  can  explore  invasions  of 
individual's  rights  on  a  continuous  basis.  It  would  have  the  authority  to  check 
into  claims  of  abuse  of  power,  to  make  public  cases  of  denial  of  rights  and  to 
press  for  redress  of  grievances. 

6.  Most  important,  we  believe  a  permanent  special  prosecutor's  office  is  de- 
sireable.  Mr.  Lloyd  Cutler  offered  a  plan  at  our  Justice  Department  conference 
which  we  believe  has  many  positive  features.  The  main  idea  of  the  plan  is  as 
follows : 

1.  A  special  prosecutor  would  be  appointed  for  a  six-year  term  with  the  advice 
and  consent  of  the  Senate. 

2.  A  deputy  mighi  also  he  appointed  who  would  be  of  the  opposite  political 
party  of  the  special  prosecutor. 

3.  Removal  would  be  possible  only  for  incapacity  or  misconduct. 

4.  The  special  prosecutor  would  have  jurisdiction  over  all  (a)  election  law 
crimes,  (b)  violations  of  federal  criminal  law  by  present  or  former  government 
officials,  or  national  political  party  figures,  (c)  lobbying  offenses. 

5.  The  special  prosecutor  would  be  able  to  use  all  the  investigative  resources 
of  the  FBI  and  could  prosecute  all  cases  within  his  jurisdiction.  The  special 
prosecutor  could  check  into  the  types  of  crimes  associated  with  Watergate,  and 
into  other  acts  of  corruption.  It  would  do  so  in  a  way  that  does  not  present 
any  potential  conflict  of  interest  which  may  take  place  when  the  Justice  Depart- 
ment must  investigate  its  own  political  allies  or  superiors.  The  plan  also  has 
the  virtue  of  providing  a  check  on  over-reachings  by  government  officers,  par- 
ticularly Justice  Department  figures  and  FBI  agents  when  they  interfere  with 
the  civil  rights  of  citizens  by  illegal  surveillance,  wiretapping  and  similar 
crimes. 

In  reaching  these  conclusions,  we  in  no  way  dispute  Senator  Ervin's  reasons 
why  changes  are  required  in  the  Justice  Department.  We  agree  whole-heartedly 
with  Senator  Ervin's  remarks  on  the  importance  of  the  Department  of  Justice, 
on  the  need  for  the  American  people  to  have  faith  in  the  fairness  of  our  system 
of  justice,  and  on  the  doubts  that  have  risen  in  the  public  mind  about  the  De- 
partment's activities  in  the  Watergate  scandal.  In  Watergate,  we  had  a  Justice 
Department  which  refused  to  recognize  or  consider  that  its  superiors  in  the 
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Executive  Department  may  have  been  guilty  of  criminal  behavior.  It  reported 
the  result  of  its  investigations  of  wrong-doing  to  those  very  people  who  may 
have  planned  and  participated  in  the  crimes  and  in  this  way  contributed  to 
tile  obstruction  of  justice.  It  arranged  for  the  special  appearance  of  witnesses 
from  the  Administration  before  a  prosecutor  instead  of  the  grand  jury  and 
sought  to  restrict  grand  jury  questioning  of  possible  White  House  involvement 
in  the  Watergate  scandal. 

But,  there  have  been  other  questionable  actions  and  nun-actions  by  the 
Justice  Department  in  recent  years.  They  were  also  the  result  of  improper 
political  considerations  in  the  development  and  carrying-out  of  policy. 

In  the  field  of  civil  rights,  the  Justice  Department  has  gone  beyond  merely 
implementing  a  new  policy  of  the  administration,  but  it  has  effectively  nullified 
Congressional  enactments  in  some  areas  through  tactics  of  non-enforcement. 
While  its  recent  actions  on  voting  rights  and  employment  may  have  been  vig- 
orous, (although  it  opposed  extension  of  the  Voting  Rights  Act  in  1970),  its 
nonactivity  in  education  and  housing  are  in  violation  of  Congressional  require- 
ments. It  has  also  shown  its  disregard  of  Constitutional  requirements  by  a 
conscious  policy  of  restricting  the  rights  of  demonstrators  in  the  Nation's 
Capital. 

A  more  fundamental  problem  arises  in  the  misuse  of  the  concept  of  national 
security.  Of  course  the  problem  has  been  present  in  the  FBI  for  over  thirty 
years.  A  substantial  argument  can  be  made  that  the  FBI  has  usurped  the  power 
to  engage  in  domestic  intelligence  since  1939.  While  its  power  to  investigate 
crimes  is  clear,  the  Presidential  directives  on  which  the  Bureau  has  relied  to 
check  into  "subversive  activities''  do  not  appear  to  grant  the  power  the  FBI  has 
claimed.  Nor  do  any  statutes  grant  it  such  authority.  Its  extraordinary  intel- 
ligence activities,  its  extensive  files,  its  direct  avenues  to  Congress  has  rendered 
it  impregnable  over  the  years.  And  it  has  used  this  power  for  direct  political 
purposes.  It  has  tried  to  convince  the  public  that  movements  for  change  were 
inspired  by  subversives  or  were  the  product  of  agitators,  or  that  the  nation 
should  not  move  for  reform  of  basic  institutions  because  "the  Soviets  would 
rejoice."  It  created  and  expanded  its  jurisdiction  to  implement  the  political 
ideology  which  J.  Edgar  Hoover  endorsed. 

The  problem  of  the  recent  Justice  Department  has  been  that  it  has  been 
infected  by  the  FBI  abuses  of  the  Hoover  years.  The  Justice  Department  has 
found  a  new  and  more  effective  device  to  gather  intelligence  from  those  it 
considered  its  enemies — namely,  the  grand  jury.  It  has  taken  over  the  FBI's 
concept  of  national  security  and  foreign  intelligence  and  used  them  to  justify 
wiretaps,  infiltration,  and  surveillance  of  political  dissidents.  Its  conspiracy 
indictments  have  embraced  the  cold  war  terminology  and  ideology  of  Hoover. 
Obviously,  it  has  done  nothing  to  check  into  the  FBI's  exi>ansion  of  power. 
The  experience  of  the  FBI  and  the  Justice  Department  in  I'ecent  years  has 
been  that  illegality  breeds  deception  and  deception  breeds  illegality. 

The  way  to  deal  with  the  misuse  of  power  in  the  national  security  area  is 
to  take  steps  to  eliminate  the  practice  directly,  not  through  structural  changes 
in  the  Department.  Mail  drops,  pen  registers,  wiretaps  must  be  eliminated  or 
greatly  curtailed  except  where  necessary  to  uncover  the  commission  of  a 
crime.  Other  abuses  connected  with  the  collection  or  dissemination  of  data 
must  be  dealt  with  by  specific  legislation. 

These  problems  transcend  most  of  the  recent  concerns  about  partisan  in- 
fluence in  the  Justice  Department.  Obviously  there  are  serious  inroads  into 
the  rule  of  law  when  partisan  political  input  is  the  crucial  factor  in  prose- 
cutorial decisions.  Antitrust  enforcement,  for  example,  has  been  compromised 
for  years  because  powerful  interests  have  been  able  to  exert  pressure  on 
both  Democratic  and  Republican  administrations  to  influence  anti-trust  de- 
cisions. One  would  hope  that  it  would  be  possible  to  minimize  this  problem 
by  requiring  disclosures  of  all  contacts  between  the  decision-maker  in  the 
Department  and  all  outsiders  who  ask  about  particular  cases — ^including  legis- 
lators, W^hite  House  figures  or  the  parties  themselves.  But  the  line  between 
economic  policy  and  partisan  politics  may  blur  in  this  area  and  the  best  safe- 
guard is  to  appoint  people  of  integrity  to  positions  of  responsibility. 

Detailed  papers  on  each  of  these  subjects  were  prepared  at  our  Justice  De- 
partment conference  and  will  be  made  available  to  this  Committee. 

These  criticisms  do  not  necessarily  lead  to  the  conclusion  that  the  Justice 
Department  must  be  totally  independent  of  the  Executive  branch.  It  can  well 
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be  argued  that  prosecution  is  and  should  be  an  Executive  function  that  flows 
directly  from  the  Executive's  obligation  to  execute  the  laws.  If  a  President  is 
elected  on  a  platform  of  vigorously  enforcing  anti-trust  or  civil  rights,  for  ex- 
ample, or  of  the  criminal  laws  generally,  he  should  have  a  Department  of 
Justice  which  will  carry  out  his  pledge.  It  would  not  do  for  a  carry-over 
Attorney  General  from  a  prior  administration  to  say  that  he  does  not  be- 
lieve in  vigorous  enforcement  of  these  laws  and  he  will  not  take  steps  to 
bring  about  prosecutions. 

It  is  true  that  in  many  states  and  cities  the  Attorney  General  or  District 
Attorney  is  elected  directly  by  the  people  and  is  independent  of  the  Chief 
Executive.  But  a  governor  or  a  mayor  controls  the  police  forces  and  so  has 
a  direct  input  in  the  way  in  which  laws  are  enforced.  Creating  an  independent 
Justice  Department  with  an  Attorney  General  who  appoints  the  U.S.  Attorneys 
in  each  district  as  well  as  the  Director  of  the  FBI  means  that  the  President 
is  almost  totally  removed  from  the  process  of  law  enforcement. 

We  do  not  believe  that  it  is  desirable  to  make  the  prosecution  function  so 
distant  from  the  political  process.  The  Attorney  General  must  be  made  more 
responsible  to  the  pul)lic  and  their  needs,  not  less.  If  we  are  concerned  about 
the  danger  of  Watergate,  the  answer  lies  in  a  permanent  special  prosecutor's 
oflBce,  not  in  taking  away  general  law  enforcement  from  the  Executive  branch. 

We  would  hope  that  the  courts  would  continue  to  check  on  abuses  of  power 
by  the  Justice  Department  and  that  Congress  and  the  public  would  exercise 
a  more  direct  supervisory  function.  The  efficient  and  fair  administration  of 
justice  is  too  important  to  us  all.  We  must,  therefore,  make  a  re-evaluation 
of  our  assumptions  about  this  key  department  of  government. 


[From  the  Congressional  Record,  Mar.  22,  1974] 
Politics  of  Justice 

Mr.  Hart.  Mr.  President,  last  month,  I  had  the  privilege  of  hosting  a  3-day 
conference  on  the  "Politics  of  Justice,"  convened  by  the  Committee  for  Public 
Justice. 

The  conference  was  chaired  by  our  former  colleague  from  New  York,  Charles 
Goodell.  Participants  included  eminent  law  professors,  political  scientists  and 
past  Justice  Department  officials,  including  Attorney  General  Ramsey  Clark. 

The  Committee  on  Public  Justice  has  already  contributed  enormously  to  our 
understanding  of  some  problems  in  this  area  with  previous  conferences  on 
the  FBI,  and  on  national  security  classification  and  secrecy. 

The  politics  of  justice  conference  was  wide-ranging.  It  covered  such  diverse 
areas  as  anti-trust  enforcement,  civil  rights,  national  security  law,  and  political 
surveillance.  Many  proposals  for  improving  the  delivery  of  impartial  justice 
were  made,  including  congressional  oversight  on  a  systematic  basis  and  a 
I>ermanent  Office  of  Special  Independent  Prosecutor.  Transcripts  of  these  pro- 
ceedings eventually  will  be  available  to  congressional  committees  and  indivi- 
dual members.  In  the  meantime,  the  organizers  of  the  conference  have  pre- 
pared an  interesting  summary  of  the  proceedings  and  recommendations.  I  ask 
unanimous  consent  that  this  summary  report  be  printed  in  the  Record  at  the 
conclusion  of  my ,  remarks. 

Some  of  the  conference's  conclusions  will  find  wide  acceptance.  Others  will 
be  sharply  debated.  But  they  provide  provocative  ideas  for  new  paths  to  im- 
prove the  appearance  and  the  reality   of  justice. 

There  being  no  objection,  the  summary  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

The  Politics  of  Justice:  An  Inquiry  Into  the  Justice  Department 

A  Conference  Sponsored  by  the  Committee  for  Public  Justice.  A  major  in- 
quiry into  the  functioning  of  the  Department  of  Justice  concluded  that  im- 
portant changes  in  the  structure  and  operations  of  this  key  governmental  office 
were  necessary.  The  scholarly  three-day  conference  on  "the  Politics  of  Justice" 
sponsored  bvthe  Committee  for  Public  Justice  and  held  in  Senate  Hearing 
Rooms  in  Washington,  D.C.  on  February  7,  8,  and  9th,  1974,  suggested  that : 
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1.  A  permanent  special  prosecutor  office  should  be  created  with  authority  to 
investigate  and  prosecute  violations  of  election  law  and  violations  of  law  by 
federal  officers  including  violations  of  the  civil  rights  law. 

2.  Continued  and  thorough  oversight  was  required  by  a  permanent  stafiE 
either  from  a  joint  House-Senate  Committee  or  a  special  non-partisan  agency 
such  as  the  GAO. 

3.  An  ongoing  citizens  review  board  was  necessary  to  alert  the  public  as  to 
overreachings  by  the  Justice  Department. 

Ten  sessions  were  held  with  the  participation  of  constitutional  specialists, 
former  Department  officials,  experienced  government  personnel,  adversary  at- 
torneys and  other  experts. 

Chairman  of  the  Conference  was  former  Senator  Charles  Goodell.  Moderators 
included  Telford  Taylor,  Professor  of  Law  and  former  U.S.  Chief  Prosecutor 
at  the  Nuremburg  Trials ;  Charles  Goodell  and  Norman  Dorsen,  author  of  many 
books  and  Professor  of  Law  at  New  York  University  Law  School. 

The  basic  papers  were  presented  by  John  T.  Elliff,  William  Taylor,  Philip 
Hirsehcop,  Monroe  Freedman,  Victor  Navasky,  Frank  Donner,  Mark  Green, 
Daniel  Freed,  Walter  Pincus  and  Lloyd  Cutler.  Panelists  included  Armand 
Derfner,  Burke  Marshall,  Congressman  Robert  Drinan,  Ralph  Temple,  Ken- 
neth Tapman,  Duane  Lockard,  Jack  Levine,  William  Bender,  Doris  Peterson, 
Morton  Stavis,  Leonard  Weinglass,  Rhonda  Schoenbrod,  Morton  Halperin  and 
Victor  Kramer. 

Subjects  studied  and  discussed  were :  Improper  Justice  Department  Activities 
since  1918 ;  The  Justice  Department  and  Race,  The  Justice  Department  and  the 
Anti-War  movement;  The  Justice  Department  and  the  Ethical  Problems  of 
the  Prosecutor ;  The  Justice  Department  and  the  FBI  after  Hoover ;  Internal 
Security;  The  Justice  Department  and  Big  Business;  The  Criminal  Justice 
System — LEAA ;  The  Justice  Department  and  Watergate,  and  Structural 
Changes  in  the  Justice  Department. 

Due  to  limitations  of  time,  only  specific  subject  areas  of  the  many  aspects 
in  the  history  and  contemporary  operations  of  the  Department  of  Justice  were 
explored  in  what  was.  historically  speaking,  the  very  first  sustained  inquiry 
into  the  Department  in  the  103  years  of  its  existence. 

Host  for  the  conference  was  Senator  Philip  A.  Hart,  and  encouragement  for 
the  Committee  for  Public  Justice  which  planned  and  sponsored  the  studies, 
came  from  Senator  Edward  M.  Kennedy  (who  also  participated  in  the  session 
on  "The  Justice  Department  and  Civil  Rights")  and  from  various  members 
of  Congress,  including  Congressman  John  Conyers,  Jr. 

Congressional  aides  and  observers  for  several  federal  agencies  were  pre- 
sent and  observer-participants  from  a  number  of  interested  national  organi- 
zations indicated  that  they  would  attend  including:  The  National  Urban 
League,  The  United  Auto  Workers,  The  United  Mine  Workers  and  others. 

The  complete  transcript  of  the  proceedings  will  be  available  for  use  by  the 
members  and  committees  of  the  House  and  Senate,  according  to  Charles  E. 
Goodell.  Chairman  of  the  Committee  for  Public  .Justice,  who  also  stated  that 
it  will  be  made  public  as  a  book.  The  Committee  for  Public  Justice  has  also 
agreed  to  cooperate  with  any  Congressional  hearings  by  testifying. 

Organized  several  years  ago,  the  Committee  for  Public  Justice  is  made  up 
of  over  150  members  who  include  constitutional  authorities,  historians,  research 
scholars,  lawyers,  scientists,  authors  and  others  prominent  in  many  sections 
of  public  life  including  education,  religion,   business  and  labor. 

In  an  effort  to  develop  a  broad  first  study,  the  Conference  invited  repre- 
sentatives of  the  United  States  Department  of  Justice  to  participate  officially 
in  every  panel  and  also  offered  the  Department  a  major  place  in  the  proceed- 
ings by"  inviting  a  top-ranking  official  to  present  a  paper  that  would  provide 
the  Department's  basic  clarification  of  its  functioning  in  the  area  of  Internal 
Security.  Attorney  General  William  B.  Saxbe  gave  encouragement  of  such 
participation  in  a  letter  to  Chairman  Charles  Goodell.  dated  January  2.  1974, 
in  which  he  stated:  "It  is  my  hope  and  expectation  that  the  members  of 
the  Justice  Department  to  whom  you  have  issued  invitations  will  respond  and 
participate  to  the  extent  that  their  time  and  schedules  permit."  Also,  he  wrote, 
"I  will  look  forward  to  reviewing  the  conclusion  that  the  Committee  for  Public 
Justice  draws  at  the  completion  of  the  hearings."  One  Assistant  Attorney- 
General,   one  Deputy   Attorney-General   and   the  head   of   an   important   office 
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accepted  and  were  scheduled.  However,  to  the  Conference's  disappointment,  not 
one  participated. 

The  need  for  tliis  inquiry  has  been  underscored  by  the  appointment  of  a 
special  "independent"  prosecutor  in  the  Watergate  investigation,  in  addition, 
substantial  segments  of  the  public  have  lost  confidence  in  the  integrity  of  the 
Justice  Department  and  its  capacity  to  enforce  the  law  thoroughly  and  im- 
partially. The  appointment  and  dismissal  of  Special  Prosecutor  Archibald  Cox, 
the  resignation  of  Attorney  General  Elliot  Richardson  and  his  deputy  William 
Ruckelshaus,  and  the  difficulties  in  appointing  a  new  special  pro.secutor  have 
all  emphasized  the  problem  of  separating  politics  from  the  rule  of  law.  The 
Watergate  investigations  suggest  that  some  ofiicials  of  the  Justice  Depart- 
ment were  improperly  infiuenced  by  political  operatives  at  the  White  House. 

The  conference  reached  the  following  conclusions  about  the  functions,  activi- 
ties and  abuses  of  this  key  department  of  the  federal  government : 

1.  In  recent  years  we  have  not  had  a  Justice  Department  which  can  be 
considered  a  house  of  law. 

2.  We  have  not  had  a  Justice  Department  which  can  be  considered  politically 
neutral  in  crucial  decisions  that  it  has  made. 

3.  We  have  not  had  a  Justice  Department  which  has  inspired  confidence  in 
the  integrity  of  its  operations  or  in  its  capacity  to  enforce  the  law  thoroughly 
and  impartially. 

Of  course,  there  have  been  Attorneys-General  in  the  past  who  have  com- 
promised the  rule  of  law  through  personal  ambition,  partisan  favoritism,  sub- 
mission to  political  pressure  or  outright  corruption. 

A.  ^litchell  rainier  may  have  been  motivated  to  initiate  the  Eed  Scare  raids 
because  of  his  hopes  for  the  Presidential  nomination.  Herbert  Brownell's  ac- 
cusation against  Harry  Dexter  White  was  a  dramatic  example  of  partisan- 
ship. Francis  Biddle  has  described  how  he  was  pressured  by  Franklin  Roosevelt 
into  bringing  sedition  indictments  against  a  group  of  right-wing  fanatics  and 
Tom  Clark's  Smith  Act  cases  may  have  been  inspired  by  a  political  strategy 
determined  by  Clark  ClifEord.  And  some  high  Justice  Department  figurts  such 
as  Harry  Dougherty  and.  T.  Lamar  Caudle  were  indicted  for  criminal  activity. 

There  may  also  be  a  compromise  of  the  rule  of  law  through  the  misapplica- 
tion of  resources,  that  is,  by  marshalling  manpower  within  the  Department  to 
secure  indictments  against  particular  people  rather  than  picking  cases  that 
need  to  be  prosecuted.  The  Hofi'a  case  may  be  an  example. 

On  the  other  hand,  it  is  important  to  distinguish  politics  from  policy.  Par- 
ticular administrations  may  have  sought  to  advance  certain  interests  and 
benefit  certain  groups  as  a  matter  of  policy  which  we  may  now  question.  But 
that  is  different  from  permitting  partisan  factors  to  dictate  key  decisions  in 
the  Department. 

Recent  events  in  the  Justice  Department  illustrate  these  themes.  The  Water- 
gate events  are  dift'erent  in  quality  from  the  compromises  of  previous  adminis- 
trations but  they  had  their  roots  in  the  ijroblems  of  the  past.  In  Watergate 
we  had  a  Justice  Department  which  refused  to  recognize  or  consider  that  its 
superiors  in  the  Executive  Department  may  have  been  guilty  of  criminal  be- 
havior. It  reported  the  result  of  its  investigations  of  wrong-doing  to  those 
who  may  have  planned  and  participated  in  the  crimes  and  in  this  way  con- 
tributed to  the  obstruction  of  justice. 

But  there  have  been  other  questionable  actions  and  non-actions  by  the  De- 
partment in  recent  years.  In  the  field  of  civil  rights,  the  Justice  Department 
has  gone  beyond  merely  implementing  a  new  policy  of  the  administration,  but 
it  has  effectively  nullified  Congressional  enactments  in  some  areas  through 
tactics  of  non-enforcement.  While  its  recent  actions  on  voting  rights  and 
employment  may  have  been  vigorous,  (although  it  opposed  extension  of  the 
Voting  Rights  Act  in  1070),  its  nonactivity  in  education  and  housing  are  in 
violation  of  Congressional  requirements.  It  has  also  shown  its  disregard  of  Con- 
stitutional requirements  by  a  conscious  policy  of  restricting  the  rights  of 
demonstrators  in  the  Nation's  Capital. 

A  more  fundamental  problem  arises  in  the  misuse  of  the  concept  of  national 
security.  Of  course  the  problem  has  been  present  in  the  FBI  for  over  thirty 
years.  A  substantial  argument  can  be  made  that  the  FBI  has  usurped  the 
power  to  engage  in  domestic  intelligence  since  1030.  While  its  power  to  in- 
vestigate  crimes   is  clear,   the   Presidential   directives   on   which   the   Bureau 
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has  relied  to  check  into  "subversive  activities"  do  not  appear  to  grant  the 
power  it  has  claimed.  Nor  do  any  statutes  grant  it  such  intelligence  authority. 
Its  extraordinary  intelligence  activities,  its  extensive  tiles,  its  direct  avenues 
to  Congress  has  rendered  it  impregnable  over  the  years.  And  it  has  used  this 
power  for  direct  political  purposes.  It  has  tried  to  convince  the  public  that 
movements  for  change  were  inspired  by  subversives  or  were  the  product  of 
agitators,  or  that  the  nation  should  not  move  for  reform  of  basic  institutions 
because  the  Soviets  would  rejoice.  It  created  and  expanded  its  jurisdiction  ta 
implement  the  iJolitical  ideology  which  Hoover  endorsed. 

The  problem  of  the  recent  Justice  Department  has  been  that  it  has  been 
infected  by  the  FBI  abuses  of  the  Hoover  years.  The  Justice  Department  has 
found  a  new  and  more  effective  device  to  gather  intelligence  from  those  it 
considered  its  enemies — namely,  the  grand  jury.  It  has  taken  over  the  FBI's 
concept  of  national  security  and  foreign  intelligence  and  used  them  to  justify 
wiretaps,  infiltration,  and  surveillance  of  political  dissidents.  Its  conspiracy  in- 
dictments liave  embraced  the  cold  war  terminology  and  ideology  of  Hoover. 
Obviously,  it  has  done  nothing  to  check  into  the  FBI's  expansion  of  power. 
The  experience  of  the  FBI  and  the  Justice  Department  in  recent  years  has 
been  that  illegality  breeds  deception  and  deception  breeds  illegality. 

These  problems  transcend  most  of  the  recent  concerns  about  partisan  in- 
fluence in  the  Justice  Department.  Obviously  there  are  serious  inroads  into 
the  rule  of  law  when  partisan  political  input  is  the  crucial  factor  in  prosecu- 
torial decision.  Anti-trust  enforcement,  for  example,  has  been  compromised 
for  decades  because  powerful  interests  have  been  able  to  exert  pressure  on 
both  Democratic  and  Republican  administrations  to  influence  Tlnti-trust  deci- 
sions. One  would  hope  that  it  would  be  possible  to  minimize  this  problem  by 
requiring  disclosures  of  all  contacts  between  the  decision-maker  in  the  De- 
partment and  all  outsiders  who  ask  about  particular  cases — including  legis- 
lators, "White  House  figures  or  the  parties  themselves.  But  the  line  between 
economic  policy  and  partisan  politics  may  blur  in  this  area  and  the  best  safe- 
guard is  to  appoint  people  of  integrity  to  positions  of  responsibility. 

To  the  extent  that  one  views  the  problem  as  that  of  AVatergate  or  of  partisan 
political  pressure  the  answer  may  not  require  significant  structural  changes 
in  the  Justice  Department.  Ramsey  Clark  told  us  that  prosecution  is,  and 
should  be  an  executive  function.  Basic  policy  decisions  reached  through  the 
political  process  should  find  their  way  into  law;  enforcement.  But  there  should 
be  men  of  law  in  the  Department.  Persons  involved  in  the  political  process  as 
candidates  or  managers  should  not  be  appointed  to  high  positions  in  the  De- 
partment for  two  years.  They  should  not  speak  for  political  candidates  or 
collect  funds  for  political  campaigns.  It  might  be  desirable  to  have  persons 
of  the  opposite  party  appointed  to  a  certain  number  of  positions  in  the  De- 
partment, including  the  criminal  division. 

In  addition,  no  one.  not  even  the  President,  should  interfere  with  individual 
cases.  If  he  doesn't  like  what  his  Attorney  General  is  doing,  he  should  fire 
him.  In  England  it  is  clear  that  the  Attorney  General  has  the  final  word  on 
all  prosecutorial  decisions. 

Above  all.  there  must  be  people  of  integrity  in  the  Department  who  believe 
in  the  rule  of  law. 

However,  the  way  to  deal  with  the  misuse  of  power  in  the  national  security 
area  is  to  take  steps  to  eliminate  the  practice  directly,  not  through  structural 
changes  in  the  Department.  Mail  drops,  pen  registers,  wiretaps  must  be  elimi- 
nated or  greatly  curtailed  except  where  necessary  to  uncover  the  commission- 
of  a  crime.  Other  abuses  connected  with  the  collection  or  dissemination  of 
data  must  be  dealt  with  by  specific  legislation. 

There  has  been  an  almost  total  vacuum  of  oversight  over  the  Justice  De- 
partment and  the  FBI  in  terms  of  who  is  indicted,  what  techniques  have  been 
used,  and  what  illegal  actions  have  been  perpetrated  by  government  agents. 
The  courts  have  not  been  helpful  in  checking  the  Department,  Congress  has 
abdicated  its  oversight  function.  A  citizens  panel  that  can  explore  these  kinds 
of  over-reaching  on  a  continuous  basis  is  absolutely  necessary. 

In  addition,  a  permanent  special  prosecutor's  office  is  desirable.  Lloyd  Cutler 
outlined  the  main  features  of  that  plan : 

1.  A  special  prosecutor  would  be  appointed  for  a  six-year  term  with  the- 
advice  and  consent  of  the  Senate. 
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2.  A  deputy  might  also  be  appointed  who  would  be  of  the  opposite  political 
party  of  the  special  prosecutor. 

3.  Removal  would  he  possible  only  for  incapacity  or  misconduct. 

4.  The  special  prosecutor  would  have  jurisdiction  over  all  (a)  election  law 
crimes,  (b)  violations  of  federal  criminal  law  by  present  or  former  govern- 
ment officials,  or  national  political  party  figures,    (c)   lobbying  offenses. 

5.  The  special  prosecutor  would  be  able  to  use  all  the  investigative  re- 
sources of  the  FBI  and  could  prosecute  all  cases  within  his  jurisdiction. 

The  plan  has  the  value  of  providing  a  check  on  over-reachings  by  govern- 
ment officials,  particularly  Justice  Department  figures  and  FBI  agents  when 
they  interfere  with  the  civil  rights  of  citizens  by  illegal  smweillance,  wire- 
tapping; and  similar  crimes. 

Pro  and  con  views  were  expressed  in  virtually  all  panels  and  yet  the  sense  of 
the  sessions  clearly  indicated  agreement  that  in  recent  years  whatever  roots  of 
impropriety  had  existed  in  the  past,  have  been  transformed  into  a  new  dangerous 
quality  by  the  sheer  massive  and  pervasive  use  of  power  for  partisan  executive 
programs,  and  that  it  is  now  urgent  for  the  Congress  and  the  people  to  inquire 
into  the  entire  matter  in  order  to  create  secure  safeguards  for  Constitutional 
law  and  the  Bill  of  Rights. 

It  was  felt  that  areas  of  Congressional  inquiry  very  properly  include  certain 
fields  of  Senate  oversight  interests  and  most  cogently  the  concerns  of  the 
House  Judiciary  Committees  Nos.  3,  4,  5,  and  6,  which  deal  with  the  adminis- 
tration of  justice,  civil  liberties  and  justice ;  civil  rights  oversights,  Consti- 
tutional rights  ;  crime ;  and  monopolies. 

Indeed  it  ^^as  viewed  that  an  inquiry  by  the  House  Judiciary  Committee 
itself  should  be  considered  and  certainly  if  this  is  not  feasible  at  present, 
that  steps  be  taken  by  the  said  sub-committees  as  soon  as  possible. 

The  Conference  views  also  showed  a  determination  to  develop  more  wide- 
spread public  education  on  the  problems  dealt  with  and  the  findings,  and  to 
take  part  in  helping  to  create  or  support  an  ongoing  citizens  review  board 
for  the  Department  of  Justice  and  the  Federal  Bureau  of  Investigation. 

The  Conference  is  merely  a  first  step  in  providing  information  to  the  Con- 
gress and  the  public  on  the  operations  of  the  Justice  Department.  It  is  hoped 
that  similar  conferences  and  further  public  education  will  take  place  in  the 
future  on  other  phases  of  the  Justice  Department. 

Senator  Ervin.  I  want  to  thank  you  for  yonr  statement  and  also 
assure  you  that  I  don't  take  any  umbriage  w^hatsoever  at  the  fact 
that  you  have  forthrightly  expressed  your  opposition.  You've  made 
it  clear  to  me,  at  least  in  theory,  that  you  ouo:ht  not  to  resort  to 
suro:ery  to  cure  or  remove  the  ill  of  the  body  politic  if  you  can  re- 
move it  by  g-entler  methods. 

And  I  introduce  this  bill  not  because  I'm  wedded  to  all  of  its  pro- 
visions, or  necessarily  to  any  of  them,  but  in  order  to  jjet  a  vehicle 
by  which  we  could  discuss  the  question  of  the  political  direction  of 
tlie  Department  of  Justice  durina:  recent  years. 

Mr.  GooDELL.  I  appreciate  that,  Mr.  Chairman. 

Senator  Ervtn.  Can  you  ^ive  me  any  reason  why  the  President  of 
the  United  States  should  interfere  or  attempt  to  interfere  with  resnect 
to  specific  litigation  being  conducted  by  the  Department  of  Justice? 

Mr.  GooDELL.  No;  I  don't  think  the  President  should  in  any  cir- 
cumstances intervene  with  reference  to  specific  litigation.  T  think  the 
President  has  a  proper  function  of  in'^f^ructing  the  Attorney  General 
n\  broad  areas  where  he  feels,  as  public  policy,  the  Attorney  General 
should  take  a  position,  such  as  antitrust  or  civil  litigation  or  criminal 
litigation,  but  I  certainly  don't  think  he  ought  to  intervene  in  indi- 
■\adual  cases. 
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Senator  Ervin.  And  do  3-011  think  the  President  onght  to  intervene 
in  questions  and  undertake  to  make  directives  about  such  procedures 
as  to  what  witnesses  will  go  before  grand  juries  and  what  witnesses 
will  be  excused  from  going  before  grand  juries? 

Mr.  GooDELL.  Absolutely  not.  Not  only  should  the  President  re- 
frain from  such  action,  but  his  agents  in  the  Wliite  House  should 
refrain  from  such  action. 

Senator  Er\'in.  Is  it  not  absolutely  incompatible  with  the  spirit 
of  "the  equality  of  all  men  before  the  law''  for  one  man  to  be  ex- 
cused from  going  before  a  grand  jury  where  he  would  be  interro- 
gated by  grand  jurors,  while  some  other  man  is  being  required  to 
do  so? 

Mr.  GooDELL.  I  believe  it  is,  Mr.  Chairman. 

I  might  also  add  as  an  aside  that  I  think  is  relevant  to  this  line 
of  questioning — I  think  one  of  the  greatest  problems  that  has  de- 
veloped in  the  last  20  to  30  years  in  this  country  is  that  we  have  a 
fourth  branch  of  Government.  We  have  the  judiciary  and  the  legisla- 
ture and  the  executive  branch,  and  now  we  have  the  White  House 
Executive  Office,  and  this  White  House  Executive  Office  is  largely 
without  the  restraints  that  apply  to  Cabinet  officers,  the  approval 
of  the  Senate,  and  testifying  before  committees  up  here.  To  a  large 
degree  their  power  exceeds  tlie  power  of  the  Cabinet,  and  the  officials 
of  the  departments,  and  individuals  in  that  Executive  Office  speak 
in  the  name  of  the  President,  whether  the  President  knows  they're 
doing  it  or  not.  It  is  an  inordinate  amount  of  power  that  has  been 
lodged  in  these  people.  We  must  deal  directly  with  that.  It's  a  little 
aside  from  the  question  of  the  Attorney  General,  but  since  in  the 
Watergate  episode  this  ^Vliite  House  "fourth  branch"  Executive 
Office  became  very  much  involved  in  dictating  policy  to  the  FBI  and 
the  Attorney  General,  I  think  it  is  relevant. 

Senator  Ervin.  To  me  one  of  the  saddest  revelations  made  during 
the  course  of  the  Watergate  hearings  before  the  Senate  select  com- 
mittee arose  out  of  the  following  events :  there  was  testimony  tending 
to  show  that  the  finance  committee  to  reelect  the  President  author- 
ized payments  of  $199,000  in  cash  to  the  man  who,  the  evidence 
indicated,  furnished  the  mastermind  for  the  burglary  and  breakin. 
And  that  when  the  chairman  of  the  finance  con.imittee  to  reelect 
the  President  was  subpenaed  to  go  before  the  grand  jury,  the  Presi- 
dent's adviser  for  domestic  affairs,  John  Ehrlichman,  acting,  accord- 
ing to  his  own  testimony,  at  the  direction  of  the  President  of  the 
United  States,  called  those  in  charge  of  the  prosecution  who  were 
presenting  the  case  for  the  Government  before  the  grand  jury  and 
asked  them  to  excuse  the  chairman  of  the  finance  committee  to  reelect 
the  President  from  having  to  undergo  the  unpleasantness  of  going 
before  the  grand  j  ury . 

The  Department  of  Justice— officials  of  the  Department  of  Justice 
in  charge  of  prosecution — acceded  to  this  request  of  the  Presi- 
dent of  the  United  States  and  this  particular  official  was  ex- 
cused from  going  before  the  grand  jury  where  he  would  have  been 
subjected  to  questions  from  any  one  of  the  grand  jury,  which  was 
composed  of  between  16  and  23  men,  some  of  whom  might  have  been 
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more  inquisitive  than  the  lawyers  in  charge  of  the  prosecution  before 
the  grand  jury. 

Do  you  think  that  such  things  as  this  tend  to  cause  tlie  people  of 
the  United  States  to  lose  confidence  in  the  administration  of  justice 
in  the  United  States? 

Mr.  GooDELL.  Yes,  I  do,  Mr.  Chairman.  I  would  only  make  one 
very  minor  correction — I  think  it  was  16  to  23  men  and  women, 
but  I  do  agree  with  that  point. 

Senator  Ervin.  There's  a  very  curious  provision  in  the  oath  of 
the  superior  court  judges  in  my  State  of  North  Carolina.  In  the  early 
clays,  some  Governor  w^rote  a  letter  to  a  superior  court  judge  telling 
him  how  he  ought  to  decide  a  particular  case  that  was  coming  before 
him  or  what  steps  he  should  take;  and,  so,  the  Legislature  of  North 
Carolina  prescribed  an  oath  for  the  superior  court  judge  saying  that 
if  he  had  received  a  letter  or  a  command  from  anybody  in  authority, 
he  should  disregard  that  command  and  proceed  to  discharge  his 
duties  in  accordance  with  the  law. 

Now,  it  seems  to  me  that  a  President  of  the  United  States  should 
refrain  from  interfering  in  particular  pieces  of  litigation  and  should 
leave  that  to  the  Department  of  Justice. 

I  agree  wutli  you  that  there  are  great  fields  of  policy  matters  in 
the  area  of  the  administration  of  justice  which  the  administration  is 
entitled  to  have  carried  out,  because,  after  all,  problems  and  crimes 
are  sort  of  like  miniskirts  and  maxicoats.  They  come  in  style.  We 
have  certain  crimes  that  have  a  high  incidence  at  a  certain  time, 
and  it  is  the  duty  of  the  President  to  ask  the  Department  of  Justice 
to  lay  particular  stress  upon  the  enforcement  of  the  law  in  respect 
to  these  acute  problems,  but  beyond  that,  I  agree  witli  you,  the 
Attorney  General  should  have  the  sole  discretion  as  to  who  is  to  be 
prosecuted  and  the  President  should  stay  his  hand  and  ought  not  to 
be  concerned  with  who  goes  before  grand  juries  and  who  does  not. 

Mr.  GooDELL.  I  would  agree  with  that,  Mr.  Chairman.  I  think  it's 
iuiportant  to  distinguish  politics  from  policy,  however.  Particular 
administrations  may  have  sought  to  advance  certain  interests  and 
benefit  certain  groups  as  a  matter  of  policy  which  we  may  now 
question,  but  that  is  different  from  the  Department  of  Justice  per- 
mitting politics  to  influence  decision  in  specific  cases, 

I  might  add,  Mr.  Chairman,  that  I  don't  think  that  the  President 
should  be  totally  insulated  from  the  Department  of  Justice  and  the 
enforcement  of  the  law.  For  instance,  if  a  President  feels  that  an 
Attorney  General  is  engaging  in  a  witch  hunt  or  if  an  Attorney 
General  is  violating  basic  constitutional  standards,  I  think  it  per- 
fectly appropriate  for  the  President  to  fire  him  or  to  call  him  on  the 
■carpet,  say,  in  these  broad  areas.  That  is  distinguished,  however, 
from  intervening  in  a  particular  criminal  suit  or  criminal  charge 
that's  being  brought. 

In  that  area,  I  think  it's  improper  for  the  President  to  intrude. 
But  certainly  the  President  has  the  right  to  have  an  Attorney  Gen- 
e)-al  who  will  work  in  the  broad  policy  areas  in  accordance  with  the 
President's  concept  of  the  law,  and  I  think  that  the  distinction  is 
quite  simply  and  easily  drawn.  If  the  President  picks  up  the  tele- 
l)lione  and  talks  to  somebody  in  the  Justice  Department  on  a  specific 
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pending  case,  that  is  wrong — or  if  anybody  picks  up  the  telephone 
and  talks  to  somebody  in  the  Justice  Department  in  the  name  of  the 
President,  that's  wrong. 

Professor  Miller.  Just  one  question,  Senator,  if  I  might. 

I'm  sorry  I  was  late,  Mr.  Goodell.  Have  you  addressed  the  con- 
stitutionality of  the  proposal  of  the  chainnan  and,  if  so,  would 
you 

Mr.  Goodell.  No,  I  did  not.  I  think  there  is  some  serious  question 
of  the  constitutionality  of  setting  up  an  independent  Department  of 
Justice  which  would  not  be  subject  to  the  jurisdiction  of  the 
President. 

However,  I  think  with  the  proposal  that  I  made  we  would  not 
have  to  face  that  question.  My  proposal  is  a  limited  independent 
prosecutor,  which  I  think  is  clearly  constitutional,  to  investigate  and 
pi'osecute  specific  types  of  cases;  namely,  those  involved  with  the 
election  laws,  with  former  or  present  Federal  public  officials,  and 
lobbying  activities — violations  of  lobbying  laws. 

I  think  in  those  areas  we  clearly  have  precedents  and  I  think  this 
is  acceptable  constitutionally,  including  the  precedent  we  are  estab- 
lishing now  with  Watergate. 

Perhaps  my  colleague  with  me  here,  Leon  Friedman,  would  have 
another  comment  on  the  constitutionality. 

]\Ir.  Fkiedman".  If  I  can  just  add  one  thing.  Apparently  the  only 
constitutional  provision  is  the  conmiand  that  the  President  shall 
execute  the  laws,  and  I  take  it  that  part  of  the  execution  of  the  laws 
is  the  prosecution  of  the  laws,  at  least — I  don't  know  if  this  has  come 
up.  There  have  been  special  cases,  emergency  situations,  where  Spe- 
cial Prosecutors  distinct  from  the  Attorney  General  have — inde- 
2)endent  of  the  President — been  appointed,  and  I  take  it  that's  the 
j)recedent  for  the  kind  of  proposal  which  we  offer  here,  but  there 
are  sufficient  problems,  I  think,  more  important  than  the  constitu- 
tional problems,  the  policy  considerations  that  would  dictate  against 
that  kind  of 

Mr.  Goodell.  Mr.  Chairman,  I  would  agree  with  that.  We  start 
with  the  notion — or  the  fact  that  the  Constitution  is  silent  on  this 
question.  The  Constitution  does  not  set  up  the  various  deparments 
in  the  executive  branch;  it  does  not  provide  for  a  Department  of 
Justice;  it  merely  provides  the  President  shall  be  responsible  for 
executing  the  laws.  So  the  interpretation  of  that  phrase,  as  ]Mr. 
Friedman  says,  is  open  to  some  question. 

Professor  Miller.  The  reason  I  asked  the  question,  Mr.  Goodell, 
is  that  the  Department  of  Justice's  position  is  that  the  spirit  as  well 
as  the  letter  of  Senator  Ervin's  bill  is  unconstitutional;  and  I  think 
the  question  is,  accordingly,  a  valid  one  to  ask. 

I'd  like  to  explore  it  just  a  little.  As  I  understand  you,  you  can 
take  away  a  little  bit  of  the  President's  power  to  enforce  laws,  but 
not  all  of  it.  Is  that  your  position  ? 

Mr.  Goodell.  Well,  in  the  first  place,  perhaps  I— because  I  dis- 
cussed what  my  proposal  was,  I  think  I  evaded  an  answer  to  j^our 
question.  Let  me  answer  it  directly. 

I  do  not  think  the  bill  is  unconstitutional.  I  think  Congress  can 
separate  the  Department  of  Justice  constitutionally  if  they  wish.  I 


148 

think  that,  however,  we  have  no  precedent  for  it,  so  it  would  be  a 
new  area  for  the  courts  to  rule  on  and  it's  a  matter  then  of  what  the 
nine  Justices  of  the  Supreme  Court  decide  "execute  the  laws" 
means;  but  I  think  we  have  ample  precedent,  approved  by  the 
courts  all  the  way  to  the  Supreme  Court,  of  Special  Prosecutors  for 
specific  purposes. 

Professor  Miller.  Thank  you  sir. 

Senator  Ervin.  The  Congress  has  the  power  to  provide  for  the 
President  the  instrumentalities  by  which  the  law  is  to  be  enforced, 
and,  in  your  judgment,  in  the  case  of  an  emergency,  this  would 
justify  Congress'  establishing  an  Office  of  Special  Prosecutor? 

Mr.  GooDELL.  Yes,  I  agree  with  that,  Mr.  Chairman. 

Senator  Ervin.  Thank  you  very  much. 

Counsel  said  he  has  a  couple  of  questions. 

Mr.  Edmisten.  Senator  Goodell,  you  mentioned  in  your  first  sug- 
gestion that  before  a  person  who  has  been  a  campaign  manager  can 
become,  say,  a  Cabinet  member — more  specifically.  Attorney  Gen- 
eral— there  ought  to  be  a  2-year  waiting  period.  Don't  you  think  there 
ought  to  be  a  waiting  period  when  an  Attorney  General  resigns,  to 
prevent  him  from  immediately  becoming  a  campaign  manager  and 
taking  with  him  all  the  trappings  of  power  of  that  Depailment? 

Mr.  Goodell.  Ethically,  yes.  I  would  come  back  again  to  my 
reservation  that  I  expressed  as  to  that.  I  don't  believe  that  I  would 
write  that  specifically  into  the  law,  but  I  think  that  when  you  cari-y 
the  trappings  of  power  across  the  street  or  down  the  street  to  a  cam- 
paign committee,  it  opens  not  only  the  possibility  but,  I  would  say. 
the  probability  of  improper  legal  activities.  It  would  appear  that 
at  least  very  improper  activities  resulted  when  Mr.  Mitchell  moved 
down  the  street. 

Mr.  Edmisten.  Well,  I  won't  say  from  whom  the  testimony  came, 
but  in  a  session  of  the  Select  Committee  on  Presidential  Campaign 
Activities,  there  was  evidence  that  a  person  who  had  been  in  gov- 
ernment telephoned  the  former  Attorney  General  the  day  after  he 
had  left  the  Justice  Department  to  ask  about  a  case.  Now,  it  was 
quite  obvious  why  the  call  was  made.  It  was  not  made  pursuant  to 
the  foraier  Attorney  General's  being  the  campaign  manager.  So  I 
don't  see  anything  wrong  with  writing  that  into  the  law. 

Mr.  Goodell.  I  don't  have  any  serious  objections  to  writing  it  into 
the  law,  but  I  must  say  that  I  have  reservations.  When  you  write 
into  the  law  a  proscription  against  somebody  being  involved  in  the 
political  process,  I  think  you're  treading  on  dangerous  constitutional 
grounds.  I  don't  know  that  a  person  is  stripped  of  his  right  to  in- 
volve himself  in  public  affairs  and  political  affairs  simply  by  tlic 
fact  that  he  was  in  public  office.  And  if  you  are  going  to  bar  him 
from  becoming  a  campaign  manager,  are  you  also  then  going  to  try 
to  bar  him  from  becoming  a  candidate?  I  think  that  would  be 
clearly  unconstitutional. 

I  admire  your  objective,  but  T  think  thei'e  ai-e  veiy  serious  ob- 
stacles to  doing  this  by  a  s])ecific  law. 

Mr.  Edmisten.  I'm  thinking  more  in  line  with  your  suggestion 
about  a  waiting  period.  It  may  not  be  as  extreme. 

]Mr.  Goodell.  Yes. 


149 

Mr.  Edmisten.  Don't  you  think  that  there's  a  possibility  that  all 
the  attorneys  and  officials  of  the  Justice  Department  under  the  As- 
sistant Attorneys  General  level  should  be  placed  under  civil  service, 
including  U.S.  attorneys,  U.S.  marshals,  to  build  up  a  cadre  of  pro- 
fessional people  over  the  years  ? 

Mr.  GooDELL.  Yes,  but  I  would  point  out  to  you  that  most  of  the 
attorneys  in  the  Department  of  Justice  arc  in  civil  service;  most  of 
them  are  career  professionals;  and  most  of  them  are  very  capable 
people. 

I  spent  2  years  in  the  Department  of  Justice  back  in  the  early 
1950's  and  I  came  away  with  great  admiration  for  the  caliber  of  the 
people  who  were  there.  Most  of  them,  I  might  say  in  a  nonpartisan 
way,  were  Democrats,  because  I  was  there  in  1954  and  1955  and  most 
of  these  attorneys  had  been  appointed  under  a  long  reign  of  Demo- 
cratic administrations.  They  were  very  good,  and  it  provided  a 
stability  and  a  professionalism  that  is  very  important  to  the  Depart- 
ment of  Justice. 

In  addition  to  what  we  have  now,  what  you  are  suggesting  is  that 
this  ought  to  be  extended  up  to  the  higher  levels  of  U.S.  attorneys 
and  assistant  U.S.  attorneys,  and  I  agree  wholeheartedly.  I  think 
it  is  unfortunate  that,  unlike  the  Department  of  Justice,  there  is 
often  a  total  turnover  in  the  U.S.  attorney's  office. 

The  U.S.  attorney  has  the  power  of  firing  all  the  assistant  U.S. 
attorneys  and  bringing  in  his  own,  and  I  think  it's  rather  important 
that  a  great  many  of  them  carry  on.  I  know  that  in  the  Southern 
District  of  New  York,  in  the  U.S.  attorney's  office,  they  have  career 
professionals  that  have  been  there  through  a  number  of  administra- 
tions, but  there  certainly  is  a  very  big  turnover  with  administra- 
tions in  the  U.S.  attorney's  office  and  I  think  it's  unfortunate. 

Mr.  Edmisten.  Thank  you. 

Senator  Ervin.  Isn't  there  an  alternative — that  matters  of  this 
kind  ought  to  be  settled  by  the  integrity  of  the  people  who  occupy 
public  office? 

Mr.  Goodell.  Absolutely. 

Senator  Ervin.  A  company  used  to  have  a  slogan  that  said,  "The 
priceless  ingredient  in  every  product  is  the  integrity  of  its  maker." 
The  men  who  are  elevated  to  public  office  ought  to  have  sufficient 
intelligence  to  act  in  a  manner  that  comports  with  integrity,  ought 
they  not? 

Mr.  Goodell.  I  agree  with  that,  Mr.  Chairman. 

Senator  Ervin.  Sometimes  I  despair  of  getting  men  to  adopt 
ethical  practices  by  passing  laws. 

Mr.  Goodell,  I  agree  wholeheartedly  with  that,  and  I  would  add 
onl3%  ]Mr.  Chairman,  that  I  think  they  must  not  only  have  integrity, 
but  they  must  have  the  unqualified  appearance  of  integrity.  And  to 
make  this  totally  unpartisan,  I  think  that  it  should  be  not  just  a 
question  of  integrity. 

I  would  cite  the  case,  for  instance,  of  Robert  Kennedy's  being  made 
Attorney  General  under  President  John  Kennedy.  I  think  that  was 
wrong  because  it  gave  the  appearance  of  an  involvement  of  the  Pres- 
ident in  the  enforcement  of  the  law  that  should  not  be  there — and 
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I  had  great  respect,  and  do  now,  for  the  integrity  of  Senator  Eobert 
Kennedy  and  Attorney  General  Robert  Kennedy,  and  his  memory, 
but  I  don't  think  that  was  an  appropriate  thing  to  do. 

Robert  Kennedy  had  been  the  chief  political  honcho  for  his 
brother,  and  campaign  manager,  and  was  well-known  as  such. 

Nor  do  I  think,  for  that  matter,  that  Herbert  Brownell  should 
have  been  made  Attorney  General  under  the  Eisenhower  administra- 
tion. He  was  Eisenhower's  campaign  manager.  I  hasten  to  add  that 
I  think  he  was  a  very  fine  Attorney  General  and  I  served  under 
him  and,  to  my  surprise,  when  I  did  so,  I  found  that  he  was  a  very 
nonpartisan  Attorney  General.  In  fact,  he  set  up  the  lionor  program 
for  getting  honor  law  graduates  to  come  to  the  Department  of  Jus- 
tice on  a  totally  nonpartisan  basis.  He  instituted  that — and,  as  a 
matter  of  fact,  that  was  one  of  my  responsibilities,  to  run  that 
program. 

Senator  Ervin.  If  a  government  of  democracy  is  to  function  com- 
pletely, people  must  have  confidence  in  the  government,  and  to  have 
confidence  in  the  government,  justice  must  not  only  be  just,  but  it 
must  appear  to  be  just. 

Mr.  GooDELL.  I  agree  100  percent. 

Senator  Ervin.  Thank  you  very  much. 

Mr.  GooDELL.  Perhaps  I  should  say  "a  thousand  percent." 

Senator  Ervin.  Thank  you  very  much. 

Counsel,  call  the  next  witness. 

Mr.  Edmisten.  Mr.  Chairman,  our  next  witness  is  Hon.  Nicholas 
Katzenbach,  former  Attorney  General  of  the  United  States. 

Senator  Ervin.  I'm  delighted  to  welcome  you  to  the  subcommittee 
and  express  to  you  our  deep  gratitude  for  your  willingness  to  come 
and  give  us  the  benefit  of  your  views  in  respect  to  the  matters  we  are 
considering. 

STATEMENT    OF    HON.    NICHOLAS    deB.    KATZENBACH,    FORMER 
ATTORNEY  GENERAL  OF  THE  UNITED  STATES 

Biographical  Sketch  of  Nicholas  deB.  Katzenbach 

Nicholas  deB.  Katzenbach  was  elected  vice  president  and  general  counsel 
of  International  Business  Machines  Corporation  in  January  1969.  In  Novem- 
ber 1970,  Mr.  Katzenbach  was  elected  a  director. 

Mr.  Katzenbach  was  formerly  U.S.  Under  Secretary  of  State,  a  post  he  was 
appointed  to  in  1966.  Previously  he  had  been  U.S.  Attorney  General  from 
1965  to  1966;  Acting  Attorney  General  in  1964;  Deputy  Attorney  General 
from  1962  to  1964;  and  Assistant  Attorney   General  from   1961   to  1962. 

Before  joining  the  Justice  Department,  Mr.  Katzenbach  was  a  professor  of 
law  at  the  University  of  Chicago  from  1956  to  1960,  and  an  associate  pro- 
fessor at  the  Yale  Law  School  from  1952  to  1956. 

Mr.  Katzenbach  graduated  from  Phillips  Exeter  Academy  and  enrolled  at 
Princeton  University,  but  left  to  join  the  Army  Air  Force  during  World  War 
II.  The  plane  on  which  he  was  navigator  was  shot  down  over  the  Mediter- 
ranean in  1943  and  he  spent  27  months  in  prisoner-of-war  camps,  during  which 
time  he  twice  escaped  and  was  recaptured.  Returning  to  Princeton  after  the 
war,  he  completed  his  studies  and  later  received  an  LL.B.  degree  from  Yale 
Law^  School.  He  then  won  a  Rhodes  Scholarship  to  Oxford  University  from 
1947  to  1949. 

In  1950  Mr.  Katzenbach  entered  private  law  practice  with  the  firm  of  Kat- 
zenbach, Gildea  and  Rudner  in  Trenton,  N.J.  He  later  went  to  the  Pentagon 


151 

to  serve  as  attorney-adviser  and  consultant  in  the  Office  of  tlie  General  Coun- 
sel to  the  Secretary  of  the  Air  Force  until  1952i  when  he  joined  the  faculty  at 
Yale  Law  School. 

Mr.  Katzenbach  is  a  member  of  the  American  Law  Institute,  the  American 
Bar  Association  and  the  American  Judicature  Society.  He  is  the  recipient  of 
honorary  degrees  from  Princeton,  Rutgers,  Georgetown,  Northeastern,  Seton 
Hall,  Bridgeport,  Brandeis  and  Tufts  Universities.  He  is  also  an  alumni 
trustee  of  Princeton  University. 

Mr.  Katzenbach.  I'm  delighted  to  be  here,  Mr.  Chairman.  It's 
always  a  pleasure  to  appear  before  one  so  distinguished  as  yourself. 

I  have  got  a  brief  statement.  Would  you  like  for  me  to  proceed 
with  that? 

Senator  Ervin.  Yes. 

Mr.  ICvTZENBACH.  Mr.  Chairman  and  members  of  the  committee: 
I  appreciate  your  invitation  to  appear  before  you  this  morning  to 
discuss  S.  2803,  a  bill  introduced  by  the  chairman,  Senator  Ervin, 
and  S.  2978,  a  bill  introduced  by  Senator  Cranston, 

While  the  two  bills,  broadly  speaking,  attempt  to  deal  with  the 
same  problem — the  possibility  of  improper  political  influence  with 
respect  to  the  administration  of  justice — S.  2803  seeks  to  meet  this 
problem  by  making  the  Department  of  Justice  an  independent  agency 
of  the  Government,  while  S.  2978  merely  proposes  a  study  commission 
to  study  and  make  recommendations  with  respect  to  the  establish- 
ment of  a  permanent  independent  prosecutor. 

But  I  think  it  is  probably  fair  to  state  that  both  bills  were  designed 
to  focus  public  attention  upon  the  problem  of  political  influence,, 
and  to  explore  a  wide  range  of  possible  solutions,  rather  than  reflect 
a  particular  viewpoint  or  solution  to  the  problem. 

At  the  outset,  I  should  perhaps  make  clear  that  I  believe,  with  the 
authors  of  these  bills,  that  maintaining  public  confidence  in  the 
impartial  administration  of  justice  has  great  importance  to  this  re- 
public. And  I  would  agree  that  the  maintenance  of  this  public  con- 
fidence is  a  matter  of  appearance  as  well  as  fact.  I  have  no  doubt  that 
recent  events  have  shaken  public  confidence;  that  there  is  and  can- 
not be  any  guarantee  that  similar  events  could  not  be  repeated  in  the 
future  or,  for  that  matter,  have  not  occurred — though  very  rarely — 
in  the  past.  So  1  think  both  bills  address  a  problem  that  has  been 
leal  in  the  immediate  past,  that  is  always  potentially  present,  and 
that  is  not  easy  of  solution. 

Having  said  that,  however,  I  would  like  to  put  on  the  record  as 
strongly  as  I  possibly  can  my  confidence  in  the  Department  of  Justice, 
its  personnel,  and  their  integrity.  The  6  years  in  which  I  had  the 
honor  to  serve  in  that  Department  convinced  me  of  the  dedication, 
the  professional  competence,  and  the  high  ethics  of  the  personnel 
who  have  chosen  to  make  it  their  career  to  represent  the  public  inter- 
est. I  wish  to  make  this  point  strongly  because  I  think  it  is  ex- 
tremely important  to  understand  that  whatever  the  difficulties  of 
the  current  situation  may  be,  they  are  not  difficulties  which  stem 
from  the  professional  staffs  of  the  Department  of  Justice, 

Having  said  that  as  strongly  as  I  know  how,  let  me  add  the 
obvious  caveat  that  I  do  not  believe  that  the  lawyers  in  the  Depart- 
ment of  Justice  are  always  right  about  the  law,  always  right  about 
the  facts,  and  always  take  the  position  that  best  serves  the  public 
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interest.  I  do  not.  Like  other  lawyers  and  like  other  mortals,  they  are 
not  infallible.  Nor  are  they,  like  human  beings,  immune  from  the 
pressures  of  prejudice,  past  experience,  and  limited  visions  of  the 
future.  Nor  can  they  operate  effectively  without  strong  guidance 
and  strong  direction  at  the  top  of  the  Department.  No  bureaucracy, 
however  dedicated  and  well-intentioned,  can  effectively  operate  with- 
out strong  leadership  at  its  head. 

The  views  which  I  am  about  to  express  with  respect  to  the  two  bills 
probably  stem  as  much  from  my  general  philosophy  of  government 
as  they  do  from  my  particular  experience  in  the  Departments  of 
Defense  and  State  and  Justice. 

At  bottom,  my  feeling  about  political  democracy  is  that  it  works 
because  one  has  the  opportunity  to  throw  the  rascals  out.  At 
wliatever  level  of  government  we  are  talking  about,  citizens  can 
substitute  some  policymakers  for  others.  For  this  system  to  work, 
it  is  essential  that  the  responsibility  for  various  policies  be  clear. 
Wherever  the  responsibility  is  diffuse,  wherever  the  responsible 
officials  are  not  directly  answerable  to  the  electorate,  I  think  the 
system  breaks  down. 

Fundamental  to  my  philosophy  of  government  is,  then,  the  notion 
that  it  is  desirable  to  hold  the  President  of  the  United  States  responsi- 
ble as  an  elected  officer  for  the  conduct  of  the  business  of  the  execu- 
tive branch.  To  the  extent  that  we  dilute  that  responsibility — his 
constitutional  responsibility  to  faithfully  execute  the  laws — tlien  we 
create  an  open  invitation  to  irresponsible  Government.  Furtliermore, 
one  must  remember  that  there  is  no  such  thing,  and  should  be  no  such 
thing,  as  independence  in  government.  All  officials  of  the  executive 
branch  should  be  answerable  to  someone:  to  the  Pi-esident  for  the 
performance  of  their  duties  and  to  the  Congress  for  carrying  out  the 
commands  of  legislation.  To  the  extent  that  we  take  away  from  the 
President  his  ability  to  manage  the  executive  branch  of  the  gov- 
ernment, we  dilute  that  responsibility.  And  we  encourage,  in  my 
opinion,  further  confrontations  between  the  Congress  and  those  who 
carry  out  the  laws. 

Let  me  make  it  clear  that  I  believe  that  there  is,  of  necessity, 
enormous  discretion  vested  in  the  Dej^artnicnt  of  Justice  in  its  en- 
forcement of  the  laws.  This  discretioii  stems  from  a  variety  of  sources, 
perhaps  the  most  important  of  which  is  the  fact  that  always  limited 
resources  must  be  allocated  in  various  ways. 

With  respect  to  civil  rights,  for  example,  one  must  determine  in 
what  areas — voting  rights,  education,  employment,  private  or  public- 
one  wishes  to  push  investigation  and  court  cases.  In  antitrust  matters 
one  must  determine  what  should  be  devoted  to  the  examination  of 
mergers,  what  to  the  policing  of  consent  deci-ees,  and  in  what  areas 
it  is  important  to  the  national  economy  that  new  cases  be  brought. 

In  criminal  matters,  one  has  to  determine  what  resources  should  be 
allocated  to  organized  crime,  what  should  be  allocated  to  automobile 
theft,  bank  robberies,  or  other  areas  of  criminal  activity.  One  must 
determine  where  there  is  overlapping  jurisdiction — and  that  is  often 
the  case — what  matters  to  leave  to  State  and  local  authorities  and 
in  what  matters  to  take  a  Federal  lead.  In  tax  matters  there  is  the 
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])r-oblem  of  whether  to  proceed  with  criminal  cases  or  civil  cases,  and 
what  areas  of  tax  enforcement  to  concentrate  upon  in  terms  of  a 
number  of  possible  criteria. 

In  civil  matters,  where  the  Government  is  normally  a  defendant, 
there  ai'e  enormous  areas  of  discretion  with  respect  to  the  defense 
of  particular  cases,  or  with  respect  to  their  settlement.  How  much 
lesources  one  devotes  to  so-called  internal  security  matters  must, 
in  the  final  analysis,  depend  on  some  broad  policy  assessment  as  to 
how  major  one  regards  the  threat  of  what  and  whom.  Throughout 
every  area  of  interest  with  respect  to  the  Department  of  Justice 
there  are  unavoidable  areas  of  discretion,  and  it  would  be  misleading 
not  to  acknowledge  their  existence. 

As  I  have  indicated,  to  a  considerable  extent  these  areas  of  discre- 
tion reflect  policy  judgments.  And  it  seems  to  me,  in  these  areas, 
important  that  the  policy  judgments  exercised  be  consistent  with 
i-elated  policy  judgments  being  exercised  by  the  Chief  Executive. 
They  must  also,  of  course,  in  our  political  system  be  defended  and 
defensible  to  the  Congress.  But  if  we  are  to  hold  the  President 
responsible — as  we  do  and  should— for  the  administration  of  law  and 
policy,  we  cannot  create  separate  principalities  capable  of  working 
at  odds  with  his  authority,  subject  to  what  the  Congress  enacts  and 
supports,  to  faithfully  carry  out  the  laws  and  to  meet  the  demands 
of  the  electorate  to  whom  he  is  responsible. 

I  do  not  wish  to  belabor  the  point.  I  merely  want  to  emphasize  my 
feeling  that,  as  I  believe  the  Constitution  both  contemplates  and 
requires,  the  President  is  responsible  for  the  administration  of  the 
law  and  should  be,  and  can  be,  held  accountable  for  that  stewardship. 
Anything  which  dilutes  that  responsibility  operates  in  ways  which 
contravene  both  the  letter  and  the  spirit  of  the  Constitution. 

Let  me  make  one  more  point.  There  is  nothing  I  have  ever  dis- 
covered in  the  Constitution  which  requires  either  the  President  or 
the  Congress  to  act  wisely.  The  wisdom  oi"  unwisdom  of  policies  is 
for  the  public  to  judge  at  the  polls;  for  the  courts  to  judge  at  the 
constitutional  extremes;  for  the  Congress  to  judge,  principally 
thi-ough  legislative  mandate  and,  only  in  an  extreme  situation 
through  the  impeachment  process. 

There  are,  of  course,  opportunities  in  government  for  corrupt 
activities.  They  exist  in  the  Department  of  Justice,  though  in  my 
judgment  it  would  be  that  they  exist  less  in  that  Department  than 
in  many  others  within  the  executive  bi-anch.  The  same  may  be  said 
of  the  brand  of  corruption — more  difficult  to  define  and  articulate — 
broadly  defined  as  political  favoritism,  using  public  moneys  for 
partisan  politics,  rewarding  political  friends  and  punishing  political 
enemies,  through  the  use  of  office  and  the  public  purse.  There  is  no 
way  that  I  know  of  to  insure  that  political  power  is  totally  immune 
from  abuse.  The  best  we  can  do,  or  hope  to  do,  is  to  check  the  exercise 
of  power,  expose  it  to  public  scrutiny,  and  to  maintain  a  political 
ethic  which  makes  the  exercise  of  public  power  a  public  trust. 

I  think  we  do  that  in  the  Federal  Government  quite  well.  I  believe 
strongly  that  the  ethic  of  public  service  and  public  trust  runs  through 
the  Federal  bureaucracy  and  the  political  appointees  of  the  President 
to  a  far  greater  extent  than  it  does  in  State  and  local  governments. 
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I  think  that  ethic  runs  throug:h  the  Cong:ress  of  the  United  States  to 
a  far  greater  degree  than  it  does  in  State  legishitures  and  city 
councils. 

There  are  several  reasons  for  this.  Three  are  particularly  im- 
portant : 

(1)  The  concept  of  a  Federal  bureaucracy  largely  appointed  and 
promoted  on  a  merit  system  and  dedicated  to  public  service  without 
partisanship. 

(2)  A  full-time  Congress  which  is  expei't  in  its  legislative  ovev- 
sight  of  the  Executive  and  which,  through  tradition  and  structure, 
is  leery  of  partisan  politics. 

(3)  A  press  corps  which  is  knowledgeable  of  Government  and 
institutionally  skeptical. 

In  brief,  I  think  that  the  checks  on  political  corruption  and 
abuse  of  power  exist,  are  effective,  and  there  is  nothing  in  i-ecent 
history  which  indicates  that  these  checks  are  not  working  effectively. 
I  have  always  felt — and  ^till  feel — that  partisan  politics  in  the 
administration  of  Government  is  not  a  politically  rewarding  activity. 

I  happen  to  believe  that  no  department  is  more  inherently  immune 
to  improper  political  pressures  than  the  Department  of  Justice. 
There  is  no  great  public  budget  to  use  to  reward  the  politically 
faithful.  It  is  staffed  largely  by  professionals,  not  political  appointees. 
It  has  a  professional  ti-adition,  among  the  lawyers  and  in  the  FBI. 
xVlmost  by  definition,  and  certainly  by  tradition,  it  gets  involved  in 
politics  after  the  facts  have  occurred,  that  is,  the  issue  is  what  to  do 
when  there  is  a  possible  or  probable  violation  of  the  law.  And  the 
risk  of  calling  oft'  an  investigation,  fixing  a  case,  treating  similar 
situations  in  dissimilar  ways,  is  huge  for  any  participant.  And,  in 
my  experience  at  least,  the  political  pressures  are  virtually  non- 
existent. 

I  could  offer  chapter  and  verse — the  fact  that  the  White  House 
never  interferred  to  my  knowledge  in  cases;  that  congressional  in- 
terests were,  with  rare  exceptions,  proper  in  their  circumspection.  If 
there  is  a  problem,  it  is  almost  a  problem  in  reverse,  how  to  overrule 
the  departmental  staff  on  the  merits  of  a  case  when  overruling  them 
could  appear  to  have  political  motivation.  Could  Attorney  General 
Kennedy  have  refused  to  approve  the  wiretap  on  Martin  Luther 
King  without  political  repercussions  from  the  political  right?  Could 
there  have  been  a  refusal  to  indict  James  Landis  for  failure  to  file 
income  tax  returns?  Could  any  action  have  been  taken  against  James 
Hoffa  or  Roy  Cohen  without  accusations  of  a  political  or  personal 
vendetta?  If  there  had  been  no  case  against  Bobby  Baker,  would  our 
failure  to  develop  the  proof  have  been  believed? 

My  answer  to  these  questions  is,  frankly,  yes.  If  the  Attorney 
General  is  a  man  of  integrity,  that  fact  will  scarcely  be  a  secret  from 
the  bureaucracy,  the  Congress  or  the  press.  And  if  he  is  not,  he  will 
fairly  quickly  be  in  trouble  with  all  three. 

I  would,  however,  be  remiss  if  I  did  not  comment  on  two  important 
matters:  first,  I  strongly  support  the  proposal  that  U.S.  attorneys 
should  be  appointed  by  and  removed  by  the  Attorney  General.  That 
would  greatly  strengthen  the  responsibility  of  the  Attorney  General 
and  would  remove  what  I  would  guess  is  the  most  vulnerable  politi- 
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cal  influence  to  which  the  Department  is  subjected.  I  have  not 
spelled  it  out,  but  political  influence  in  the  administration  of  justice 
is  more  likely  to  start  at  the  bottom,  locally,  personally,  than  at  the 
top.  To  run  a  department  effectively  one  cannot  have  subordinates 
who  are  politically  imnume  from  direction  by  the  Attorney  General. 

The  second  matter  is  that,  obviously,  there  are  times  when  the 
public  confidence  can  be  enhanced  by  the  appointment  of  a  special 
prosecutor.  1  believe  that  judgment  can  be  safely  put  upon  the 
Attorney  General  save  in  the  most  exceptional  circumstances.  I  am 
not  opposed  to  special  prosecutors — Mr.  Jaworski,  after  all,  got  some 
experience  and  a  lot  of  political  heat — in  the  aid  he  gave  Mr.  Kennedy 
with  respect  to  Governor  Barnett's  contempt.  He  was  helpful,  and 
then,  as  now,  he  was  willing  to  act  as  a  professional.  But  so,  too,  did 
the  Attorney  General  who  appointed  him  in  the  lOGO's  and  the  Act- 
ing Attorney  General  who  appointed  him  in  the  lOTO's. 

I  do  not  wish  to  detract  in  any  way  from  the  professional  and 
ethical  ciualities  of  special  prosecutors.  But  I  would  hope  that  At- 
torneys General  do  and  can  have  the  same  qualities.  I  think,  with 
rare  exceptions,  they  have  had — and  that  fact  has  been  accepted  by 
the  Congress,  the  press,  and  the  public. 

Thank  you,  Mr.  Chairman. 

Senator  Ervin.  There's  always  the  danger,  is  there  not,  that  when 
something  untoward  liappens  as  a  result  of  actions  of  indivduals 
that  the  legislative  branch  of  the  Government  may  adopt  legislation 
which  is  really  injurious  to  the  purposes  which  it  has  in  view  ^ 

Mr.  Katzenbach.  I  think  that  is  true,  Mr.  Chairman,  but  I  also 
think  that  the  Congress  expects  that  and  brings  itself  to  act  wisely 
on  most  occasions. 

Senator  Ervin.  We,  as  a  people,  do  have  a  national  tendency  when 
something  happens  that  we  think  ought  not  to  happen  to  demand 
that  new  laws  be  passed,  regardless  of  the  laws  we  already  have  on 
the  books.  I  think  we  have  the  law  proliferated  in  many  instances. 

Do  you  think  it  would  be  constitutional  for  Congress  to  exact 
a  statute  which  authorized  or  directed,  even,  the  Attorney  Genei-al 
to  appoint  a  special  prosecutor  in  instances  where  persons  in  high 
office  are  alleged  to  have  committed  violations  of  the  law  and  to 
direct  the  Attorney  General  to  refrain  from  exerting  pressure, 
other  than  arguments  about  the  law,  on  the  special  prosecutor  in  the 
performance  of  his  duties? 

jNIr.  Katzexbacii.  Yes,  I  do,  Mr.  Chairman,  if  I  understand  you 
correctly.  You  are  referring,  I  believe,  as  you  phrased  the  question, 
to  specific  and  known  circumstances? 

Senator  P]rvin.  Yes. 

Mr.  Katzenbach.  Yes,  I  believe  that  would  be  constitutional. 

Seiiator  Ervin.  And  that  would  help  to  insure  the  confidence  of 
the  people  in  the  administration  of  justice,  would  it  not? 

Mr.  Katzexbacii.  Yes,  I  think  it  would,  Mr.  Chairman,  but  let  me 
repeat  what  I  said  in  my  statement.  I  think  the  Attorney  General 
has  an  interest  in  exactly  the  same  objective,  and  I  believe  if  high 
officials  of  the  govei'nment  are  involved  in  something  or  alleged  to 
be  involved  i]i  something,  he  may  be  well-advised  to  appoint  a  special 
prosecutor  under  exactly  those  same  terms  and  conditions. 
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Senator  Ervin.  I  think  you  have  a  number  of  very  wise  observa- 
tions in  your  statement,  and  perhaps  tlie  wisest  one  is  this :  Toward 
tiie  end  of  your  statement,  you  said,  "I  liave  always  felt,  and  still 
feel,  that  partisan  politics  in  the  administration  of  government  is 
not  a  politically  rewarding  activity." 

I  select  that  and  call  attention  to  it  because  it  is  in  complete  har- 
mony with  a  conviction  I've  always  maintained,  that  the  best  poli- 
tics afford  the  best  government. 

Mr.  Katzenbacii.  I  totally  agree  with  that,  and  I  even  believe 
possibly  this  administration  would  have  arrived  at  the  same  con- 
clusion. 

Senator  Ervin.  Also,  I  would  like  to  point  to  your  comment,  "But 
I  think  it  is  probably  fair  to  state  that  both  bills  are  more  designed 
to  focus  public  attention  upon  the  problem  of  political  influence, 
and  to  explore  a  wide  range  of  possible  solutions,  rather  than  reflect 
a  particular  viewpoint  or  solution  to  the  problem." 

That  statement  is  completely  correct  because  I  am  not  wedded  to 
either  of  these  bills.  I  introduced  S.  2803  merely  as  a  vehicle  for 
discussion.  I  agree  with  Woodrow  Wilson  that  an  authorized  con- 
gressional committee  has  the  power  to  conduct  an  investigation  for 
any  one  of  three  purposes:  first,  to  determine  whether  new  laws  are 
needed;  second,  to  determine  whether  the  executive  branch  of  the 
government  is  performing  its  duty  to  take  care  that  the  laws  be 
faithfully  executed;  and  third,  to  infomn  the  American  people  as  to 
how  its  public  officers  are  acting  or  have  acted.  And  1  think  that 
either  one  of  these  three  functions  would  support  the  investigation 
by  this  committee  even  though  no  legislation  might  come  out  of  our 
hearings. 

Mr.  Katzenbach.  I  agree  with  that,  and  I  think  it's  a  useful  prob- 
lem to  explore;  and  I  would  hope,  as  I  said  at  the  beginning  of  my 
statement,  that  the  Department  of  Justice,  which  has  had  a  rough 
time — that  it  might  be  possible  for  this  committee  to  recognize  the 
professionalism  of  the  lawyers  in  that  department,  which  1  think  is 
of  a  high  order. 

Senator  Ervin.  I  also  share  in  full  measure  your  view  that  the  pro- 
fessional career  people  in  the  Department  of  Justice  have  been  true 
to  the  performance  of  their  functions  and  that  perhaps  a  lot  of  the 
unease  of  the  American  people  in  respect  to  the  Department  has  been 
brought  about  by  the  unhappy  circumstance  that  during  recent  ad- 
ministrations, all  too  often  presidents  have  selected  Attorneys  Gen- 
eral not  only  to  be  the  chief  legal  officer  of  the  administration,  but 
also  to  be  the  chief  political  adviser,  and  I  would  say — pay  the  com- 
pliment to  you,  if  you  consider  it  to  be  a  compliment — that  during 
3our  tenure  in  the  Office  of  Attorney  General,  while  you  were  un- 
doubtedly interested  in  political  matters,  that  you  coniined  your 
official  actions  and  your  actions  as  Attorney  General  to  being  the 
chief  law  enforcement  officer  of  the  Government  and  the  chief  legal 
adviser  to  the  Cabinet. 

Mr.  Katzenbacii.  Thank  you,  sir.  I  appreciate  that. 

As  1  commented,  when  Robert  Kennedy  became  Attorney  General, 
he  was  very  conscious  of  the  problem  posed  not  only  by  his  youth 
and  inexperience  but  by  the  fact  that  he  was  a  very  close  political 
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adviser  to  the  President,  obviously.  He,  therefore,  I  think,  staffed  the 
Department  of  Justice  with  people  that  he  felt  were  professionally 
competent  and  that  would  not  be  subject  to  criticisms  that  they  were 
involved  in  partisan  politics.  Indeed,  for  the  most  part,  he  did  not 
know  and  had  not  met  personally  the  people  that  he  appointed,  and 
few  of  them  had  been  actively  engaged  in  the  campaign.  I  think  he 
was  conscious  of  the  problem  of  a  close  political  adviser's  being  made 
Attorney  General,  and  it  is  my  very  strong  belief  not  only  that  he 
■uas  a  great  Attorney  General  but  that  he  was  a  very  nonpartisan 
Attorney  General. 

Senator  Ervix.  Well,  I  think  he  leaned  backwards  to  be  fair  in 
the  execution  of  his  duties. 

I  also  agree  with  you  that  the  Attorney  General  should  assist 
the  President  by  his  advice  and  counsel  in  making  policy  judgments 
in  respect  to  the  attitude  which  the  Department  of  Justice  should 
take  with  respect  to  many  matters — we  have  many  matters  that 
some  people  think  ought  to  be  handled  by  criminal  law.  For  example, 
some  people  have  very  strict  ideas  about  what  they  consider  to  be 
internal  security,  and  other  people,  exercising  a  different  policy 
judgment,  come  to  the  conclusion  that  many  of  the  things  that 
some  people  consider  to  be  subversive  activities  are  in  reality  the 
exercise  by  people,  or  groups  of  people,  of  their  privilege  to  petition 
government  for  redress  of  grievances.  And,  so,  we  have  had,  as  a 
result  of  policy  judgments  in  one  administration  or  another,  what 
1  think  is  really  a  perversion,  in  some  instances,  of  the  spirit  of 
the  Bill  of  Eights,  on  the  part  of  those  who  see  dissent  always 
as  disloyalty.  On  the  other  hand,  in  my  judgment  a  great  deal  can 
be  done  for  the  working  of  our  system  by  regarding  nonviolent 
dissent  of  individuals  and  groups  as  merely  an  exercise  of  first  amend- 
ment rights,  rather  than  as  giving  too  much  trouble  to  government 
or  as  violations  of  criminal  laws. 

And  I  commend  the  Department  during  the  time  that  you  were 
there  for  having  the  attitude  that  we  sihould  go  as  far  as  we  could 
to  respect  the  right  of  dissent  until  tlie  right  of  dissent  turned  into 
actual  violence. 

jNIr.  Katzenbach.  Thank  you,  sir.  It's  a  pretty  important  distinc- 
tion, isn't  it? 

Senator  Ervin.  One  other  question :  you  express  the  view  tha/t 
U.S.  Attorneys  should  be  subject  to  appointment  of  the  Attorney 
General.  What  is  your  opinion  with  reference  to  the  question  of 
whether  U.S.  marshals  should  be  placed  under  civil  service? 

Mr.  Katzexbach.  I  would  agree  with  that.  also.  I  think  it  is 
far  less  important,  INIr.   Chairman,  but  I  would  agree  with  that. 

It  is  very  difficult,  in  the  case  of  U.S.  attorneys,  for  the  Attor- 
ney General  to  run  the  Department  properly  if  he  believes — let  me 
put  it  this  way:  If  the  U.S.  attorney  believes  that  he  owes  his  ap- 
pointment to  someone  other  than  the  Attorney  General  or  the  Presi- 
dent, that  is,  if  there  is  the  influence  of  a  local  political  leader  or 
if  he  feels  that  he  owes  that  appointment  to  the  Senator  or  Senators 
of  his  party. 

It  is  also  particularly  dangerous,  I  think,  because  U.S.  attorneys 
have  a  certain  amount  of  public  exposure  within  a  community.  They 
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do  liave  a  certain  amount  of  influence  on  the  cases  to  be  brought 
and  not  to  be  brought  and  the  investigations  to  be  made  and  not 
to  be  made.  They  also  are  frequently  politically  ambitious.  I  think 
that's  an  unfortunate  combination,  and  therefore,  I  strongly  believe 
that  more  professionalism  should  be  introduced  into  that  6ffice. 

The  U.S.  marshal  has  far  less  influence  in  terms  of  what  he  does 
and,  therefore,  it  seems  to  me — I  can  recall  only  one  occasion  where 
we  really  had  much  difficulty  with  a  U.S.  marshal". 

Senator  Ervin.  The  tendency  is  to  reward  people  more  for  their 
political  services  to  their  party  than  for  services  to  law  enforce- 
ment; is  that  not  true? 

ISlr.  ILvTZENBACH.  Ycs.  I  do  think  from  time  to  time  it  has  been 
used  as  a  reward  for  other  activities. 

Senator  Ervix.  Of  course,  you  have  a  restraint  that  arises  out 
of  the  fact  that  normally  qualifications  are  scrutinized  by  the  De- 
partment of  Justice.  That  has  a  tendency  to  make  most  appoint- 
ments fairly  good,  working  arrangements. 

Ml'.  Katzenbacii.  I  think  that  is  largely  true,  Mr.  Chairman. 

Senator  Ervin.  Professor  Miller? 

Professor  Miller.  Thank  you.  Senator. 

I  would  say  that  I've  known  Mr.  Katzenbacii  for  a  number  of 
years. 

I  am  impressed  with  his  statement.  I  think  he  wants  to  change, 
however,  one  word  in  it,  because  I  don't  think  he  wants  to  say,  in 
answer  to  all  those  questions  he  propounded,  toward  the  end  of  his 
statement,  where  he  said,  "quite  frankly,  yes."  ^  I  think  he  wants  to 
say  "quite  frankly,  no." 

Mr.  Katzenbach.  No;  I  wanted  to  say,  "Quite  frankly,  yes." 

Professor  Miller.  "If  there  had  been  no  case  against  Bobby 
Baker,  would  our  failure  to  develop  the  proof  have  been  believed." 
You  wanted  to  say  "yes"  to  that? 

My.  Katzenbacii.  I  wanted  to  say  "yes"  to  that,  and  I  believe  that 
if  that  had  been  the  fact,  I  could  have  survived  that  decision. 

Professor  Miller.  Then  the  other  things  are  "yes." 

Mv.  Katzenbacii.  And  I  could  not  have  brought  a  case,  if  there 
was  no  case. 

Professor  ]\Iiller.  Then  there's  an  interesting  question  of  how 
accountability  can  be  effected  in  the  Department  of  Justice  if  these 
things  happen. 

JNIr.  Katzenbach.  I'm  sure,  Professgr  Miller,  that  had  that  hap- 
pened, there  would  have  been  an  investigation  as  to  why  that  re- 
sult had  been  arrived  at,  and  if  I  had  been  right  in  arriving  at  that 
result.  I  have  enough  respect  for  the  Congress  to  believe  that  they 
would  have  endorsed  that  conclusion. 

l^rofessor  INIiller.  The  investigation  by  whom? 

INIr.  IQ.TZENBACII.  The  investigation  in  that  case  was  done  by  the 
FBI.  It  was  then  put  to  a  grand  jury.  In  that  case  the  evidence 
was  developed  and  the  case  was  brought  and  it  was  prosecuted. 

Professor  Miller.  And  the  FBI  was  responsible  to  whom? 

Mr.  Katzenbach.  The  FBI  was  responsible  at  that  time  to  the 
Att/Orney  General  and  to  Mr.  Hoover,  with  perhaps  more  emphasis 
u]ion  the  latter. 


^  The  passage  referred  to  appears  at  p.  154. 
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Professor  JMiller.  So  that  you  say  that  the  Department  of  Justice 
would  have  investigated  itself  and  prosecuted  itself;  is  that  what 
you're  saying? 

Mr.  Katzexbach.  It  wasn't  investigating  itself  and  prosecuting 
itsc'lf.  That's  not  what  I'm  saying.  Bobby  Baker  was  not  a  member 
of  the  Department  of  Justice. 

Professor  IMiller.  If  the  Department  of  Justice  brought  a  case 
against  Bobby  Baker,  the  FBI  would  have  investigated  you  and 
brought  a  case  against  you;  is  that  what  you're  saying? 

Mr.  Katzexbach.  I'm  a  little  lost  in  what  you  think  I'm  saying. 
I'm  saying  that  the  Bohhy  Baker  case  got  a  great  deal  of  public 
attention 

Pi'ofessor  Miller.  I'm  wondering  what  organization  would  have 
investigated  it,  the  FBI? 

]Mr.  Katzexbx\ch.  I  thought  you  were  referring  to  the  investigation 
of  Mr.  Baker  that  was  done  by  the  FBI.  As  far  as  the  investigation 
of  the  De]3artment  of  Justice,  had  that  been  thought  necessary,  that 
investigation  would  have  been  done  by  the  staffs  of  the  committee 
or  committees  that  were  investigating,  if  they  thought  that  was 
necessary. 

Professor  Miller.  The  committees  of  Congress? 

Mr.  Katzexbach.  Yes. 

Professor  Miller.  Let  me  ask  a  couple  of  brief  questions.  You 
wrote  an  article  recently  deploring  secrecy  in  government,  particu- 
larly in  foreig-n  atfairs,  based  upon  your  experience  as  Under  Sec- 
retary of  State,  I  take  it.  Would  you  apply  the  same  principles  to 
your  experience  as  Attorney  General,  Deputy  Attorney  General,  and 
Assistant  Attorne}'  General? 

]Mr.  Katzexbach.  No.  I  think  there  are  many  matters  that  in 
fairness  to  individuals'  civil  rights,  you  must  keep  confidential.  I  see 
no  question  about  the  fact  that  you  should  not  publicize  the  fact 
that  investigations  are  going  on.  You  should  not  publicize  what  is, 
or  is  not,  going  on  within  a  grand  jury  where  it's  entitled  to  secrecy. 
I  would  think  there  was  a  good  deal  of  attorney-client  privilege  and 
lawyer  work-product  privilege  attached  to  what  went  on  in  the  De- 
partment of  Justice.  So  I  think  it  is  important  that  many  matters 
be,  in  that  sense,  secret. 

I  don't  think  that  the  same  considerations  operate  once  an  investi- 
gation has  been  concluded  and  the  results  have  been  decided.  I  think 
that  the  Congress  is  free  to  investigate  that  if  it  wishes  to  do  so.  I 
think  it  would  be  unfortunate  if  every  time  something  like  this 
occurred,  Congress  decided  they  wanted  to  do  so,  and  I  don't  think 
tliey  would.  But  there  are  many  matters  that  obviously  ought  to  be 
secret  in  fairness  to  people,  in  fairness  to  potential  defendants.  There 
may  be  no  case. 

Professor  IMiller.  Should  the  principle  be  openness  in  Govern- 
ment and  let  the  bui'den  be  placed  upon  Government  to  show  the 
reason  why  things  shouldn't  be  kept  secret? 

Mr.  Katzexbach.  I  would  suppose  that  in  the  Department  of 
Justice,  Professor  Miller,  the  reason  would  be  a  fairlj^  general  one, 
and  I  would  suppose  that  the  burden  of  saying  why  should  crimi- 
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nal  investigations  be  kept  secret  is  one  that  you  can  answer  in  gen- 
eral terms.  You  don't  need  to  answer  it  for  every  criminal  investi- 
gation. 

Professor  ]\Iiller.  Let  me  ask  this  question  along  this  line,  Mr. 
Katzenbach:  When  the  Freedom  of  Information  Act  was  passed,  I 
believe,  in  1967,  were  you  in  the  Department  then? 

Mr.  Katzenbach.  Yes. 

Professor  Miller.  I  take  it  that  the  executive  branch  generally 
opposed  the  act.  As  I  recall  it,  there  was  an  Attorney  General's 
manual  issued  with  respect  to  the  interpretation  of  that  act,  and 
the  gist  of  that  Attorney  General's  manual  was  to  say,  take  advan- 
tage of  the  exceptions  whenever  you  can.  In  other  words,  keep  the 
status  quo. 

Why  is  it  that  there  is  a  resistance  in  the  Department  of  Justice 
to  the  passage  of  a  statute  that  would  have  application  in  general 
to  the  executive  branch?  It  took  a  case  decided  only  last  fall  by 
Judge  Wilkey  in  the  Court  of  Appeals,  in  Vaughn  v.  Rosen,  finally 
to  move  that  in  the  direction  where  the  burden  of  proof  is  now  on 
the  Government  to  show  why  it  should  not  produce  material.  I'm 
just  intei'ested  why  the  emphasis  on  secrecy  generally  in  Govern- 
ment. 

You're  against  secrecy  now  in  foreign  policy,  and  I  can  see 
reasons  for  secrecy  there,  and  I  can  even  agree  with  you  that  there 
should  be  secrecy  in  criminal  investigations  and  so  on.  I  can't  under- 
stand the  position  of  the  Depaiiment  of  Justice  and  the  Government 
generally  on  secrecy  under  the  Freedom  of  Information  Act. 

Mr.  Katzenbach.  It  seems  to  me,  Professor  Miller,  that,  yes,  there 
is  justification  for  some  secrecy  in  Government.  Yes,  anybody  in  the 
executive  bi-anch  at  the  time  that  he  is  there  is  going  to  overstate 
the  need  for  secrecy  in  Government,  mainly  because  it's  a  pain  in 
the  neck  for  him  and  he's  much  happier 

Professor  Miller.  What's  a  pain  in  the  neck,  sir? 

Mr.  Katzenbach.  Publicity  is  a  pain  in  the  neck,  by  and  large. 
These  are  busy  people,  they're  doing  things,  and  they  tend  to  over- 
state the  need  for  secrecy.  I  have  no  question  about  that.  Therefore, 
I  think  it  is  important  that  the  Congress  and  the  public  keep  press- 
ing for  open  government;  and  I'm  sure  it  is  much  easier  for  me  sit- 
ting here  now  to  talk  about  the  need  for  more  openness  in  govern- 
ment that  it  would  be  if  I  were  in  the  Government. 

Professor  Miller.  Why  is  that? 

INlr.  Katzenbach.  I  think  it's  simply  the  job  that  you  are  trying 
to  do,  the  fact  that  it  is  easier — ^it  is  easier  to  operate,  to  make  deci- 
sions, to  make  recommendations,  to  speak  candidly,  if  you  are  not 
concerned  about  how  every  remark  you  may  make  may  be  interpreted 
one  way  or  another.  I  think  people  can  take  advantage  of  openness 
in  government  and  do,  and  I  think  it's  a  price  we  should  pay,  but  I 
think  they  do  tlrat  in  order  to  attempt  to  create  in  the  press  and  in 
the  public  positions  on  complicated  problems  that  really  are  parti- 
san kinds  of  positions.  So  I  think  there's  a  natural  tendency  for  the 
Executive  to  resist  and,  indeed,  even  the  Congress  in  many  of  the 
more  important  matters  that  go  on,  the  public  is  not  a  participant 
to  all  of  those  discussions  and  all  of  those  deliberations. 
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Professor  Miller.  I  have  one  more  brief  question,  and  I  would 
•comment  that  I  am  unable  to  see  how  the  public  can  trust  its  gov- 
ernment unless  it  knows  what's  going  on.  If  all  we  get  are  the  results 
and  not  know  what  goes  on  and  who  influences  decisions  and  how 
those  decisions  are  made — speaking  very  generally — ^then  I  think 
public  trust  is  anti ethical  to  this  concept. 

I  can  understand  the  bureaucrat's  wish  to  keep  things  secret. 
All  of  us  work  in  bureaucracies  and  we  want  to  keep  things  secret. 
But  this  is  the  public's  business,  and  I  don't  understand,  for  example, 
why  these  matters  cannot  be  made  public,  particularly  in  the  De- 
partment of  Justice. 

Mr.  Katzenbacii.  I  would  agree  with  you.  Obviously  a  lot  of  them 
can  be  made  public  and  obviously  a  lot  of  them  are  being  made 
public.  It's  extremely  difficult  to  decide  that  in  the  abstract.  If  you 
can  think  of  something  that  was  not  public  or  that  was  secret  or 
should  have  been  made  public  when  I  was  Attorney  General,  I'd  be 
happy  to  discuss  it. 

Professor  IMtller.  "Well,  yesterday  a  successor  of  yours  invoked 
executive  privilege  when  I  asked  the  question  which  I'm  about 
to  ask  now.  I  asked  him  to  what  extent,  if  at  all  did  he,  as  Attorney 
General,  ever  succeed  in  overruling  a  White  House  policy  position, 
and  he  said,  "executive  privilege." 

]\Ir.  Katzexbach.  I  don't  recall  in  my  experience  in  the  Depart- 
ment of  Justice  that  I  ever  overruled  a  AVliite  House  policy  decision, 
because  I  don't  recall  any  decision  on  which  they  overruled  my  rec- 
ommendation. 

Professor  Miller.  Let's  take  one  instance 

]Mr.  Katzexbach.  All  right. 

Professor  Miller.  You  were  Assistant  Attorney  General  in  1962, 
in  April,  at  the  time  of  President  Kennedy's  confrontation  with  U.S. 
Steel  Corp. 

]Mr.  Katzexbach.  Oh,  yes. 

Professor  Miller.  Were  you  consulted  on  the  question  of  the  use 
of  the  FBI  and  the  use  of  the  antitrust  laws  and  the  use  of  contract 
laws  as  reprisals  against  U.S.  Steel  by  the  Executive,  and  their 
validity  under  the  law? 

Mr.  Katzex^bach.  The  question  that  was  asked  was — it  was 
asked  this  way :  does  the  fact  that  all  of  the  steel  companies  reacted 
so  quickly  to  this,  to  the  leadership  of  U.S.  Steel  in  that  situation, 
give  rise  to  any  inference  that  they  may  have  acted  in  collaboration; 
were  they  in  violation  of  the  antitrust  laws  and,  if  so,  then  would  an 
antitrust  suit  be  appropriate  ? 

It  was  never  a  suggestion  made  by  the  President  or  by  anyone 
else  that  the  antitrust  laws  should  have  been  used  if  there  was  no 
ground  and  no  proper  ground  to  use  the  antitrust  laws. 

Professor  Miller.  How  about  the  award  of  contracts  to  Inland 
Steel  Co.  ? 

Mr.  Katzexbach.  I  recall  it  came  up,  and  my  recollection  is  that 
some  of  the  steel  prices — some  of  the  steel  companies  had  not  raised 
their  prices  and  that  it  made  more  economic  sense  to  go  to  the 
steel  companies  which  had  lower  prices  than  the  steel  companies  that 
had  higher  prices. 
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I  have  a  recolleotion  that  InLand,  for  example,  had  not  raised 
its  price — or  maybe  it  was  Kaiser.  I've  forgotten.  But  some  of  the 
others  had. 

Professor  Miller,  \^^lat  was  the  interaction  between  your  office, 
whichever  it  was,  as  Assistant  Attorney  General,  Deputy  Attorney 
General,  or  as  Attorney  General,  and  the  special  counsel  for  the 
President  ? 

IMr.  Katzenbach.  Well,  my  view  from  the  time  that  I  took 
that  job  in  the  Department  of  Justice  was  that  what  they  didn't  have 
any  lawyers,  as  far  as  I  was  concerned,  in  the  AVhite  House  and 
that  they'd  better  seek  their  legal  advice  from  the  Attorney 
General  through  his  staff,  and  they  did  so. 

In  fact,  I  can  recall — and  it  always  amused  me  at  the  time — ^that 
President  Kennedy  on  one  occasion  was  talking  with  Ken  O'Don- 
nell,  Ted  Sorensen,  and  Bob  Kennedy,  and  said,  ''That  raises  a 
legal   problem.   Why   don't   we   get   Nick   Katzenbach   over   here?" 

Professor  Miller.  A  final  question,  ]Mr.  Katzenbach :  Mr.  Mitchell 
Rogovin,  was  a  witness  two  days  ago.  He  was  in  the  Department  of 
Justice,  as  an  Assistant  Attorney  General  I  think,  at  about  the 
time  you  were. 

Mr.  Katzenbach.  Yes,  sir. 

Professor  Miller.  Pie  has  recommended  the  appointment  function 
of  the  Attorney  General,  in  the  sense  of  screening  nominees  for 
Federal  judgeships,  be  removed  from  the  Department,  would  you 
have  any  reaction  to  that? 

Mr.  Katzenbach.  I  don't  have  any  great  reaction  to  that.  I'd 
like  to  know  where  it  was  going  to  be  put.  I  think  the  Department 
of  Justice,  as  the  most  important  litigator  in  Federal  courts,  has 
a  very  large  stake  in  the  qualifications  and  quality  of  the  Federal 
judiciary. 

Professor  ISIiller.  His  point  is,  it's  too  large  a  stake.  That's  the 
very  point  he  made.  As  the  principal  litigator,  they  have  too  large 
a  stake, 

Mr.  Katzenbach.  Well,  I  guess  I  disagree  with  that.  I  would 
think,  and  it  would  be  my  view,  that  the  stake  that  you  have  in  the 
competence  of  judges  gives  you  some  incentive  to  insure  that  com- 
petent judges  are  appointed.  And  I  suppose  we  could  also  argue 
that  the  American  Bar  Association  should  have  no  view  in  it  because 
clearly  they  are  made  up  of  lawyers  who  appear  before  judges,  and 
if  we  take  it  to  that  extreme,  we  have  some  difficulty  in  finding 
who's  going  to  judge  the  qualifications. 

Senator  Ervin.  As  one  who  used  to  defend  moonshinei'S,  I  think 
moonshiners  also  have  a  great  stake  in  who's  the  Federal  judge. 

Mr.  Katzenbach.  It's  not  exactly  the  same  thing. 

Mr.  Edmisten.  Mr.  Katzenbach,  the  Law  Enforcement  Assistance 
was  in  full  bloom  while  you  were  there.  I  believe  that  it  has  about 
one-half  the  budget  of  the  entire  Justice  Department  now.  You 
mentioned  in  your  statement  that  there  wasn't  much  that  the  Justice 
Department  could  give  out  in  the  way  of  favors.  Well.  I  would  sug- 
gest that  thiough  the  LEAA  they  give  out  a  good  deal  at  the  present 
time. 
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Mr.  Katzenbach.  I  think  that's  pi-obcably  more  true  toda}'  than 
when  I  was  there.  There  was  almost  nothing  in  that  act  when  I 
was  there,  and  I  regret  to  say  that  what  I  think  was  a  good  concep- 
.  tion,  which  that  act  was,  has  never  been  administered  in  the  way 
in  which  it  should  have,  and  that  Congress  should  take  some  rc- 
sponsibilit}^  for  that. 

Mr.  En^risTEN.  Someone  mentioned  3^esterday  that  the  LEAA  had 
provided  funds  for  a  submaiine. 

Mr.  Katzenbach.  That  might  be  more  useful  than  some  of  the 
other  things. 

]Mr.  Edmistex.  Now,  in  the  U.S.  attorney's  setup  there  is  really 
no  way,  is  there,  that  the  Attorney  General  can  supervise  U.S. 
attorneys?  Are  there  periodic  reports  coming  from  the  U.S.  attor- 
neys ? 

Mr.  Katzexbach.  Oh,  j'es,  and  they  are  supervised  and  I  think 
they  are  supervised  really  quite  closely.  There  are  periodic  reports. 
They  have  to  do  it  with  respect  to  cases  under  investigation.  The 
manual  has  very  detailed  information  as  to  what  cases  and  what 
prosecutions  they  must  get  the  approval  of  the  Department  before 
they  can  bring.  And  they  have  relatively — that  is  kept  under  really 
quite  good  control. 

I  think  the  difficulty  probably  lies  more  in  the  initiation  of  vari- 
ous investigations  than  when  they  get  underway.  It  lies  in  that  area. 
And  certainl}'  I  can  recall  at  least  one  occasion  where  I  refused  to 
authorize  a  U.S.  attorney  to  go  a  second  time  with  respect  to — hav- 
ing given  immunity  with  respect  to  failure  to  answer  questions  to 
a  grand  jury,  which  I  felt  was  improper,  and  where  he  made  a  pub- 
lic statement  that  I  had  overruled  him  and  he  didn't  know  the  rea- 
sons for  my  overruling  him.  He  knew  the  reasons  quite  well.  But 
the  suggestion  there  was  made  that  for  some  reason  or  another  I  had 
some  interest  in  what  was  at  that  time  a  rather  prominent  figure  in 
organized  crime,  and  I  didn't  really  appreciate  the  comment  that  he 
made. 

Mr.  Edmistex.  Would  j'ou  have  any  way,  Mr.  Katzenbach,  of 
knowing  when  your  subordinates  made  contacts  with  the  White 
House,  and  did  they? 

Mr.  Katzex^bach.  I  don't  believe — let  me  make  one  exception  to 
that,  and  let  me  take  the  Federal  Bureau  of  Investigation  out  of 
that  and  answer  that  separately. 

With  respect  to  my  other  subordinates,  I  had  confidence  in  them 
and  I  believe  that  any  contact  that  was  made  with  anybody  in  the 
"\Miite  House  was  reported  to  me  and  reported  to  me  quite  promptly, 
and  I  sincerely  believe  that  was  the  case. 

With  respect  to  the  FBI,  there  was  a  certain  amount  of  contact 
with  the  White  House,  some  of  which  I  was  not  familiar  with,  so 
I  requested — I  said  to  INIr.  Hoover  that  I  had  no  problems  if  the 
President  asked  him  for  something  if  he  were  to  give  that  infor- 
mation to  the  President,  but  I  would  appreciate  it  if  when  he  gave 
that  information  to  the  President  he  noted  that  he  had  not  given 
it  to  the  Attorney  General,  and  I  requested  him  to  do  it  that  way. 

That  was  not  something  that  the  President  wanted,  and  I  think  it 
tended  to  keep  me  informed  as  to  what  information  was  given,  where 
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it  was  given,  in  writing.  The  FBI  had  a  liaison  officer  within  the 
"Wliite  House  and  wliat  infonnation  he  gave  or  didn't  give  orally 
to  the  President  and  members  of  the  White  House  staff,  I  would 
have  no  way  of  knowing. 

^Senator  Er\t:x.  Thank  you  very  much. 

There's  a  vote  on  the  Senate  floor,  and  I  think  maybe  it  would 
be  better  for  me  to  go  now  than  to  interrupt  the  next  witness.  I  will 
get  back  just  as  quickly  as  I  can.  Meanwhile,  the  subcommittee 
will  stand  in  recess. 

[A  short  recess  was  taken.] 

Senator  Ervin.  IVIr.  Katzenbach  said  that  the  Department  of 
Justice  does  not  always  act  wisely.  I  have  some  information  to  back 
up  that  statement.  Pursuant  to  a  law  duly  enacted  by  both  Houses 
of  Congress,  which  the  President  permitted  to  become  law  without 
his  signature,  the  Senate  Select  Committee  on  Presidential  Cam- 
paign Activities  investigating  the  Watergate  affair,  brought  a  suit  in 
the  U.S.  District  Court  for  the  District  of  Columbia  to  obtain  five 
tapes,  namel}',  tapes  of  conversations  between  the  President  and 
John  Dean  and  Mr.  Haldeman  on  September  15,  1972,  the  tape  of 
a  conversation  between  ]Mr.  Dean  and  the  President  on  February 
28,  1973,  and  tapes  of  conversations  between  the  President  and  John 
Dean  and  Mr.  Haldeman  on  March — tapes  of  conversations  between 
the  President  and  INIr.  Dean  and  certain  other  officials  on  March 
13,  1973,  and  tapes  of  conversations  between  Mr.  Dean  and  the 
President  on  March  21,  1973.  These  tapes  are  absolutely  essential 
to  the  committee  if  it  is  going  to  pass  on  the  credibility  of  certain 
witnesses  and  if  it's  going  to  ascertain  what  laws  are  necessary  to 
enable  Congress  to  prevent  a  repetition  of  the  Watergate  affair,  and 
if  it  is  to  eventually  infoiTn  the  American  people  as  to  how  their 
Government  was  being  carried  on  at  the  White  House  level. 

Now,  the  revelation  of  the  information  contained  on  those  tapes 
could  be  postponed  until  after  some  of  the  current  matters  are  solved. 

After  the  President  fired  Special  Prosecutor  Cox  and  appointed  as 
his  successor  Special  Prosecutor  Jaworski,  he  appointed  former  Sen- 
ator Saxbe  as  Attorney  General,  and  he  stated  at  that  time  that  all 
matters  relating  to  criminal  actions  growing  out  of  the  Watergate 
affair  would  be  placed  exclusively  in  the  hands  of  the  Special  Prose- 
cutor, Mr.  Jaworski,  and  the  Department  of  Justice,  that  is,  the 
Attorney  General  would  refrain  from  interfering. 

Now,  the  select  committee  has  a  suit  pending  on  appeal  before 
the  U.S.  Court  of  Appeals,  and  the  Department  of  Justice  under  the 
Attorney  General  has  filed  an  amicus  curiae  brief  in  that  matter 
asking  that  the  court  deny  the  select  committee  tapes  which  contain 
what  we  believe  is  the  primary  evidence  about  certain  important 
phases  of  the  Watergate  affair.  Now,  this  amicus  curiae  brief,  as  I 
construe  it,  violates  the  agreement  that  all  matters  related  to  criminal 
cases  arising  out  of  the  Watergate  affair  should  be  left  in  the  exclusive 
control  of  the  Special  Prosecutor,  Mr.  Jaworski.  This  brief  was  filed 
for  the  purpose  of  asking  the  court  to  refuse  to  let  the  select  committee 
have  access  to  the  tapes  because,  allegedly,  such  action  might  prejudice 
criminal  trials ;  hence,  it  violates  the  agreement  that  the  Special  Prose- 
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cutor  was  to  have  exclusive  control  of  all  matters  relating  to  criminal 
actions  arising  out  of  the  Watergate  atfair, 

Tlien  the  brief  says  that  tlie  President  is  entitled  to  protect  tlie 
conhdentiality  of  the  matters  recorded  on  these  tapes.  Now,  the 
committee  has  reason  to  believe  that  the  matters  recorded  on  these 
tapes  relate  to  criminal  activities  participated  in  by  aides  of  the 
President. 

The  Department  of  Justice  says  in  its  amicus  curiae  brief  that 
the  interest  of  the  President  in  withholding  these  tapes  from  the 
committee  is  superior  to  the  right  of  the  committee  to  exercise  the 
powers  which  the  committee  has,  that  is,  to  conduct  an  investigation 
of  the  Watergate  afi'air  for  the  purposes,  first,  of  determining 
wdiether  new  laws  are  necessary;  second^,  of  determining  whether 
the  executive  branch  of  the  Government  is  perfomiing  in  an  accept- 
able manner  its  duties  to  take  care  that  the  laws  be  faithfully  exe- 
cuted; and,  thirdly,  of  informing  the  American  people  as  to  how 
their  Government  is  being  operated — and  Woodrow  Wilson  said 
the  third  of  these  matters  is  more  important  than  the  first  two. 

I  submit  that  under  our  Constitution  and  the  doctrine  of  sepa- 
ration of  powers,  the  power  to  determine  what  evidence  it  needs  to 
complete  its  investigative  work  belongs  to  the  committee  of  the 
Congress  and  not  to  the  Department  of  Justice  and  not  to  the  White 
House. 

Now,  as  a  matter  of  fact,  it  has  been  the  working  arrangement 
between  the  Special  Prosecutor  and  the  Department  of  Justice  and 
the  ^^Tiite  House  that  special  White  House  attorneys  selected  by  the 
President  and  paid  by  the  taxpayers  should  handle  the  President's 
side  of  these  cases.  Here's  the  Department  of  Justice  interfering  in 
a  matter  in  which  it  has  no  legitimate  interest,  that  is,  asserting  an 
executive  privilege  for  the  purpose  of  keeping  a  congressional  com- 
mittee and  the  people  of  the  United  States  from  ascertaining  the 
truth.  That's  no  proper  function  of  the  Department  of  Justice. 

To  be  sure,  the  President  has  the  right  to  withhold  evidence  of 
confidential  communications  between  him  and  his  aides  or  among  his 
aides  which  were  had  for  the  purpose  of  assisting  him  to  perform 
in  a  lawful  manner  the  duties  of  his  office,  but  he  has  no  right  to 
suppress  evidence  of  wrongdoing  or  to  suppress  evidence  of  political 
activities,  because  neither  of  these  matters  falls  within  his  official 
duties,  and  it's  rather  strange  that  the  Department  of  Justice  would 
attempt  to  deny  a  congressional  committee  and  the  American  people 
the  truth,  whatever  it  may  be,  that's  revealed  on  these  tapes. 

I  might  state  that  this  is  not  the  first  time  that  the  Attorney  Gen- 
eral has  had  something  to  do  with  the  matter.  Attorney  General 
Saxbe  stated  that  the  committee  was  on  a  fishing  exhibition,  because 
it  asked  the  White  House  in  December  1973,  for  a  number  of  other 
tapes  and  other  documentary  materials.  I  don't  think  this  is  a  valid 
complaint  because  we  have  never  gotten  any  of  these  other  tapes  or 
other  materials. 

It  reminds  of  the  story  of  the  little  boy  who  was  eating  breakfast 
with  his  grandmother.  His  grandmother  asked  him  if  he  would 
have  some  molasses,  and  he  said,  "Granny,  don't  ask  me  if  I  want 
some  more  'lasses.  I  ain't  had  no  'lasses  yet." 
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I  think  tliat  some  of  these  complaints  that  emanate  from  the  De- 
partment of  Justice  relate  to  matiters  in  which  the  Department  of 
Justice  has  no  interest. 

Call  the  next  witness. 

Mr.  Edmisten.  The  next  witness  is  the  Hon.  Ramsey  Clark,  former 
Attorney  General  of  the  United  States. 

Senator  ER\^N.  I  want  to  welcome  you  to  the  committee  and  ex- 
press our  deep  appreciation  for  your  willingness  to  appear  and 
give  us  the  benefit  of  your  views  in  respect  to  matters  concerning 
which  you've  had  much  experience  and  much  opportunity  for  obser- 
vation. 

STATEMENT    OF    HON.     RAMSEY    CLARK,    FORMER    ATTORjMEY 
GENERAL  OE  THE  UNITED  STATES 

Biographical  Sketch  of  Ramsey  Clark 

1927 — Born  December  18,  1927,  Dallas,  Texas.  Son  of  Mary  Ramsey  Clark 
and  Tom  C.  Clark.  Attended  public  schools  in  Dallas,  Texas ;  Los  Angeles,  Cali- 
fornia ;  Washington,  D.C.  Graduated  V^oodrow  Wilson  High  School,  Washing- 
ton, D.  C,  1946. 

1945-46 — Served  to  rank  of  Corporal,  United  States  Marine  Corps. 

1947-50 — Attended  University  of  Texas ;  University  of  Chicago.  B.A.,  Uni- 
versity of  Texas  1949;  A.M.,  American  History,  J.D.,  University  of  Chicago, 
1950. 

l'.»51-60— Private  practice  of  law,  Dallas,  Texas. 

1961-68 — Nominated  Assistant  Attorney  General  of  United  States  by  Presi- 
dent John  F.  Kennedy,  served  to  1965;  nominated  Deputy  Attorney  General 
by  President  Lyndon  B.  Johnson,  served  to  1967 ;  nominated  Attorney  General, 
served  to  January  20,  1969. 

1969-present — ^Private  practice  of  law ;  teacher,  writer.  New  York  and  Wash- 
ington. D.  C. 

Family — Married  Georgia  Welch,  Corpus  Christi.  Texas,  April  IG,  1949.  Two 
children :  Ronda  Kathleen  Clark,  born  February  28,  1952 ;  and  Tom  C.  Clark, 
born  February  17,  1954. 

Address— 37  W.  12th  Street,  New  York,  New  York  10011. 

HIGHLIGHTS 

The  Years  at  Justice. —  (Representative  activity  by  type)  In  the  field:  Sup- 
ervised federal  presence  at  Ole  Miss  week  following  admission  of  James 
Meredith :  surveyed  all  school  districts  in  .south  desegregating  under  court 
order  (1963)  ;  supervised  federal  enforcement  of  court  order  protecting  march 
from  Selma  to  Montgomery  ;  headed  Presidential  task  force  to  Watts  following 
riots.  In  criminal  hru'  enforcement :  set  aside  federal  funds  to  finance  crea- 
tion of  state  criminal  justice  coordinating  agencies ;  sought  financing  and 
profes.sionalization  for  local  police;  supervised  legislative  proposal  for  and 
organization  of  federal  Law  Enforcement  Assistance  Administration ;  orig- 
inated Strike  Force  concept  in  attack  on  Organized  Crime:  increased  annu:il 
indictment  rate  of  organized  crime  figures  six  fold  ;  urged  strict  gun  control 
helping  secure  first  federal  gun  control  law  in  over  thirty  years ;  reorganized 
and  transferred  federal  narcotics  enforcement  creating  Federal  Bureau  of 
Narcotics  and  Dangerous  Drugs.  In  Prisons:  authorized  first  federal  techni- 
cal assistance  to  state  and  local  prisons ;  proposed  unified  federal  corrections 
merging  prison  and  probation  service ;  reorganized  federal  prisons  to  empha- 
size rehabilitation,  early  release,  health,  education,  job  training,  community 
based  corrections ;  opened  first  federal  Halfway  House :  closed  old  prisons,  op- 
posed construction  of  new  prisons ;  established  first  federal  narcotics  addict 
treatment  unit.  In  civil  rights:  supervised  drafting  and  executive  role  in  pas- 
sage of  Voting  Rights  Act  of  1965  and  Civil  Rights  Act  of  1968  containing 
the  first  federal  open  housing  law ;  argued  Jones  v.  Mayer  for  U.S.  in  Supreme 
Court,  first  federal   open   housing  case ;   authorized   first   northern   school   de- 
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segregation  case ;  created  massive  program  for  employment  and  iiousing  dis- 
crimination litigation ;  authorized  prosecution  of  police  in  Algiers  Motel  kil- 
ling, Orangeburg  massacre  (South  Carolina  State  College)  and  police  brutality 
at  Chicago  Democratic  Convention,  hi  civil  liberties :  supervised  executive  ef- 
fort at  bail  reform ;  proijosed  iirohibition  of  wiretapping  and  electronic  sur- 
veillance ;  required  voluntary  disclosure  of  unlawful  wiretapping  by  federal 
prosecutors  in  more  than  50  cases ;  refused  to  use  wiretap  authority  contained 
in  Safe  Streets  Act  of  1968 ;  denounced  shooting  of  looters  by  law  enforcement 
threatened  prosecution ;  first  Attorney  General  to  propose  abolition  of  the 
death  penalty,  hi  antitrust  enforcement:  filed  record  number  of  anti-merger 
cases  (24  in  1968);  opposed  ITT  acquisition  of  ABC  Network;  Penn-Central 
and  Atlantic  Richfield-Sinclair  mergers ;  sued  all  automobile  manufacturers 
for  anti-competitive  practices  delaying  development  of  effective  exhaust  emis 
sion  control  to  prevent  air  pollution ;  sued  IBM  to  create  competition  in  com- 
puter industry,  hi  judicial  function :  supervised  executive  effort  to  achieve 
federal  jury  selection  reform ;  urged  creation  of  Federal  Judicial  Center ; 
sought  expansion  of  Federal  Criminal  Justice  Act  and  Neighborhood  Legal 
Services  program;  defended  controversial  Supreme  Court  decisions  as  Miranda 
V.  Arizona. 

since  JH'JS. —  (Representative  activity  by  type)  Lairi/cr:  General  counsel  of 
Alaska  Federation  of  Natives  securing  largest  settlement  of  native  land  claims 
in  history.  Lawyer  for :  Craig  Morgan,  President  of  Kent  State  student  gov- 
ernment indicated  following  Kent  State  tragedy ;  Fatlier  Philip  Berrigan  in 
Harrisburg  trial ;  Ruchell  Magee  in  Marian  County  Courthouse  murder-kid- 
nanping  indictment:  Charles  Pernasalice  in  Attica  prison  prosecutions.  Argued, 
or  briefed,  first  Freedom  of  Information  Act  case,  various  First  Amendment, 
Peace  Movement,  civil  rights  and  criminal  ca.ses  in  U.S.  Supreme  Court. 
Worked  on  numerous  commissions :  Chairman,  Right  to  Vote  Task  Force,  is- 
suing report  THAT  ALL  MAY  VOTE  urging  Universal  Voter  Enrollment  by 
the  government ;  Co-chairman  Roy  Wilkins  of  report  on  death  of  Fred  Hamp- 
ton Search  and  Destroy ;  Chairman  of  Citizens  Inquiry  on  Parole  and  Criminal 
Justice,  Inc.  reporting  on  parole  in  New  York.  Individually  and  on  l)ehalf  of 
various  organizations,  sought  to  end  political  repression,  violation  of  human 
rights,  torture  and  violence  in  international  area  by  seeking  protection  for 
Soviet  Jewry,  abuse  of  prisoners  in  Brazil.  Greece.  Ireland,  Spain  and  else- 
where ;  traveled  to  South  Africa  to  examine  and  protest  apartheid ;  North 
Vietnam  to  examine  American  liombing,  visit  U.S.  POW's.  Teacher:  legal 
seminars  on  civil  rights  planning,  law  as  an  effective  instrument  for  social 
change:  Howard  University  School  of  Law.  Brooklyn  Law  School.  Writer: 
Crime  in  America;  The  Role  of  the  Supreme  Court  with  Senator  Sam  J.  Ervin, 
Jr.:  contributions  to  collectedj  works  on  crime  control,  peace,  civil  rights,  edu- 
cation, civil  liberties,  violence,  etc.  Articles : '  Foreign  Affairs,  Saturday  Re- 
view. Life.  Nation,  New  I'ork  Times  and  others:  various  law  .iournals  and 
reviews ;  Dictionary  of  American  History,  Great  Ideas  Today,  Encyclopedia 
Britarmica  ISIagazine  and  others. 

General. — Traveled  in  more  than  80  foreign  nations:  lectured  at  more  than 
50  universities:  testified  before  U.S.  Congress,  state  legislatures  and  foreign 
parliaments  and  legislative  bodies  on  more  than  100  occasions  on  subjects 
including  international  and  constitutional  law.  civil  rights,  housing,  employ- 
ment, selective  service,  barriers  to  voting.  Presidential  emergency  powers, 
juvenile  delinquency,  environmental  protection,  right  to  travel,  crime  control, 
balance  of  iiayments,   international  affairs. 

Repreffcntatire  Organizations  and  hi.^titutionft. — -National  Chairman,  National 
Advisory  Committee,  American  Civil  Liberties  Union ;  Board  of  Directors,  Cen- 
ter for  the  Study  of  Democratic  Institutions,  New  School  for  Social  Research; 
Federal  Bar  Association  (past  president)  :  American  Judicature  Society 
(past)  :  Jobs  for  Youth.  Amnesty  International:  Mexican-American  Legal  De- 
fense Fund :  NAACP  Legal  Defense  Fund ;  Martin  Luther  King  Memorial 
Center  (trustee):  Whitney  Young,  Jr.  Foundation;  Lawyers  Committee  for 
Civil  Rights  under  Law. 

Mr.  Clark.  Thank  yon  very  much,  Mr.  Chairman,  for  the  honor 
to  appear  before  you  again. 
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I  am  really  most  interested  in  22  suggestions  or  recommendations- 
that  1  make,  but  I  tliink  a  little  prefatory  comment  might  also  be 
helpful  because  of  the  grave  national  concern  about  the  role  of  the 
department  of  Justice  at  this  time. 

'i'he  Department  of  Justice  has  fallen  on  tragic  days,  indeed.  The 
reason  is  President  Islixon  conceives  of  it  as  an  instrument  of  his 
political  will  and  many  of  his  key  appointees  have  acted  as  if  it 
were.  This  is  contemptuous  and  destructive  of  the  rule  of  law. 

The  cure,  however,  is  not  to  abandon  a  cardinal  constitutional 
principle — separation  of  powers — or  segregate  a  vital  function  of 
Uie  Executive  from  its  natural  place  ana  function.  The  road  toward 
lawless  and  ineffective  government  is  littered  with  the  wreckage 
of  so-called  independent  agencies  captured  by  constituencies  they 
were  su^jposed  to  regulate,  or  debilitated  by  isolation,  the  unre- 
sponsiveness of  nonaccountability,  and  the  inertia  of  secret  and  eso- 
teric operations.  Integrity  is  not  assured  by  mere  labels  or  by  evading 
a  greater  problem  while  seeming  to  solve  a  lesser. 

The  need  is  to  remove  politics  from  Justice  in  strict  accordance 
with  constitutional  purpose  and  government  need.  The  i^'ounding 
Fathers  believed  that  neither  all,  nor  only,  angels  reside  in  a  smgie 
branch  of  government.  They  knew  that  legislative  and  judicial  as 
well  as  executive  tyrannies  are  possible.  They  envisioned  a  nest  for 
every  activity  of  government  witliin  a  brancn  of  government. 

Tne  functions  of  the  Department  of  Justice  are  executive;  They 
include  investigation,  immigration  control,  prison  administration, 
civil  and  criminal  litigation,  legal  advice  lor  the  bureaucracy  m  all 
executive  activities.  To  remove  them  from  executive  government  is 
to  violate  the  spirit  of  the  laws,  and  of  the  supreme  law  of  the  land. 

To  surgically  remove  a  vital  integral  organ  of  executive  govern- 
ment because  of  a  small  infection  will  adversely  ahect  the  entire 
executive  establishment.  The  purpose,  the  direction,  the  activity  of 
government  arises  from  law.  ll  we  are  to  have  a  government  of  laws, 
not  will,  the  bureaucracy  must  be  guided  by  a  tradition  and  devotion 
to  the  faithful,  eHective,  responsive  execution  of  the  laws.  To  remove 
from  that  branch  its  major  law  olhce,  because  a  band  of  outlaws  once 
seized  it,  is  to  deprive  executive  government  of  a  major  opportunity 
to  do  its  duty. 

The  U.IS.  Department  of  Justice  is  a  durable  institution.  It  can 
weather  this  storm,  too.  It  is  peopled  in  the  mam  by  Americans  de- 
voted to  the  rule  of  law  and  to  justice.  It  needs  our  assurance  as  a 
nation  and  yours  as  our  lawmakers  that  we  intend  it  to  be  a  house  of 
law,  a  ministry  of  justice,  it  also  needs  a  few  means — checks  and 
balances — for  assuring  that  this  purpose  shall  abide  in  the  days  after 
the  storm  when  neglect  sets  in  and  we  again  forget  the  need  for 
eternal  vigilance. 

I  propose  again  22  ways  this  can  be  done.  I  oppose  the  two  bills 
before  you  as  wrong  in  spirit  and  ineffective  in  purpose. 

1,  The  President  and  the  White  House  staff  or  others  acting  for 
the  President  should  be  prohibited  from  interfering  in  cases  or 
matters  in  the  Department  of  Justice.  If  there  is  to  be  equal  justice, 
a  rule  of  law,  discussions  about  pending  cases  or  matters  between  the 
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President  or  his  staff  and  officials  of  tlie  Department  are  improper 
and  impermissable,  in  my  judgment.  A  recent  illustration  is  the 
White  House  conferences  between  President  Nixon,  Attorney  General 
Kleindienst,  and  Assistant  Attorney  General  Petei-son  in  the  Water- 
gate case. 

It  is  impossible  for  the  President  to  oversee  all  cases.  The  few  he 
selects  will  inevitably  cause  discrimination.  Often  the  President  is 
not  a  lawyer,  but  even  when  he  is,  he  is  not  the  Attorney  General. 
President  Nixon  has  said  on  several  occasions  that  he  personally  will 
decide  matters  in  the  Department  of  Justice.  This  necessarily  politi- 
cizes those  matters  and  makes  the  Presidencj^  the  focal  point  for 
l)owerf ul  interests  that  wish  to  affect  cases.  The  President  has  burdens 
enough. 

President  James  Monroe  understood  this  when  he  advised  his 
Cabinet  at  the  end  of  his  Presidency  that  all  should  resign  except  the 
Attorney  General,  who  could  remain  because  his  "duties  are  different. 
The  President  has  less  connection  with  them,  and  less  responsibility 
for  them."  President  Johnson  understood  my  belief  that  it  was 
improper  to  discuss  pending  cases  with  him. 

If  there  is  dissatisfaction  with  the  performance  of  the  Attorney 
General,  the  remedy  is  his  removal,  not  to  supersede  his  administra- 
tion of  the  law.  Congress  should  consider  enacting  a  law  prohibiting 
the  President  and  his  staff'  from  directing  the  handling  of  any  case 
or  matter  in  the  Department  of  Justice,  and  officials  in  the  Depart- 
ment from  following  such  directions  when  they  are  contrary  to  law 
as  determined  by  the  Attorney  General. 

2.  To  prevent  political  direction  or  influence  in  cases  or  matters 
before  the  Department  of  Justice,  the  existence  of  every  communica- 
tion, written  or  oral,  referring  to  any  case  or  matter  in  the  Depart- 
ment from  the  White  House,  the  Congress,  or  anyone  not  directly 
involved  in  the  case  or  matter  should  be  made  a  public  record.  The 
Department  of  Justice  should  regularly  record  the  fact  of  each  such 
communication  in  a  place  open  to  the  public.  Law,  policy,  and  prac- 
tice should  recognize  the  desirability  of  open  conduct  of  the  Depart- 
ment so  that  the  President,  the  Congress,  and  the  public  may  have 
the  fullest  knowledge  of  that  conduct  of  Justice  consistent  with  the 
rights  of  privacy  of  persons  under  investigation,  the  secrecy  of  grand 
jury  proceedings,  and  the  necessities  of  criminal  investigation  and 
enforcement. 

3.  The  Senate,  in  acting  on  the  confirmation  of  appointees  should 
insist  that  the  Judiciary  Act  of  1789  be  enforced  and  that  not  only 
the  Attorney  General,  but  all  other  Presidential  appointees  to  the 
Department  be,  in  the  language  of  that  inestimable  act,  "meet 
person  (s)  learned  in  the  law."  A  person  whose  experience  and 
interest  is  largely  political  is  not  meet  to  serve  as  lawyer  for  the 
people.  It  would  be  wise  to  prohibit  by  law  the  appointment  of  any 
person  to  such  positions  who  has  participated  significantly  in  the 
Presidential  campaign  of  the  incumbent  President.  The  law  could 
also  prohibit  appointment  of  anyone  who  held  a  high  political  party 
position,  or  managed  a  campaign,  or  himself  sought  high  political 
office  within  2  years  of  his  appointment. 
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4.  Presidential  appointees  and  tlioii-  personal  assistants  in  tlie 
Department  of  Justice  should  be  prohibited  from  giving,  receiving, 
or  soliciting  political  contributions;  from  managing  or  advising  a 
jiolitical  party  or  campaign  while  in  office  and  for  2  yeai's  thereafter; 
fjom  attending  political  meetings,  public  or  private;  from  making 
political  speeches  and  endorsements.  Robert  F.  Kennedy  asked  this 
of  his  assistants  when  he  became  Attorney  General.  It  is  a  small 
pi'icc  to  pay  for  needed  insulation  from  political  influence  and  public 
confidence  in  the  integrity  of  government  law, 

5.  Presidential  appointees  and  their  personal  assistants  should  be 
prohibited  from  meeting  with  principals,  attorneys,  or  other  repre- 
sentatives of  interests  with  cases  or  matters  in  the  Department  of 
Justice  without  public  notice  of  such  meeting  and  the  presence  of 
stalf  attorneys  chiefly  responsible  for  handling  the  case  or  matter. 
A  glaring  violation  of  this  principle  which  illustrates  the  need  are 
the  numerous  off-the-record  meetings  by  various  Department  officials 
with  representatives  of  ITT.  So  far  as  I  know,  this  was  the  uniform 
conduct  of  the  office  in  the  8  years  that  I  was  associated  with  it. 

6.  The  law  should  require  that  the  Attorney  General,  or  the  Deputy 
Attorney  General,  and  a  minimum  number  of  Assistant  Attorneys 
General,  perhaps  three,  be  of  the  opposite  party  from  the  adminis- 
tration in  power  or  politically  independent.  Herbert  J.  Miller,  Jr., 
who  served  as  Assistaiit  Attorney  General  of  the  Criminal  Division 
fi'om  1961-65,  a  brilliant  and  elfective  lawyer  who  participated  in 
all  criminal  cases  and  most  significant  Department  matters  during 
those  democratic  years,  was  a  staunch  Republican  by  philosophy. 
Erwin  Griswold.  Walter  Yeagley,  and  Sal  Andretta  all  served  in 
administrations  of  the  opposite  party. 

7.  Tradition  should  encourage  and  the  law  might  require  a  mini- 
mum number,  perhaps  three,  of  the  Presidential  appointees  be  drawn 
from  the  Federal  career  legal  service  or  held  over  from  prior  admin- 
istrations. There  are  many  examples  of  this  in  our  history  and  they 
tend  to  be  the  best  public  servants  we've  had  in  those  positions.  Sal 
Andretta,  a  great  Assistant  Attorney  General  for  Administration, 
served  under  five  Presidents.  Walter  Yeagley,  an  outstanding  career 
attorney,  served  as  Assistant  Attorney  General  of  the  Internal  Se- 
curity Division  under  Presidents  Eisenhower,  Kennedy,  Johnson, 
and  Xixon.  Erwin  Griswold,  distinguished  dean  of  the  Harvard  Law 
School,  was  appointed  Solicitor  General  by  President  Johnson  and 
retained  for  4  years  by  President  Nixon. 

8.  The  Congress  should  remove  the  U.S.  attorney  from  Senate 
confirmation.  As  has  been  true  with  all  such  offices  limited  to  a  single 
State  or  part  thereof,  this  has  placed  the  effective  appointing  power 
in  the  Senator's  from  the  State  or  local  politicians  of  the  party  in 
power  and  politicized  this  critically  important  law  enforcement" 
agency  at  the  most  dangerous  level.  Legislation  to  accomplish  this 
\\  as  proposed  by  the  Department  of  Justice  in  1968.  These  positions 
shoukl  usually  be  staifed  by  Federal  career  lawyers  and  should  be 
iiisulated  from  political  influence. 

9.  Congress  should  enact  new  laws  requiring  full  disclosure  of  any 
evidence  that  a  prosecution  is  undertaken  for  political  or  other  dis- 
criminatory purposes  as  has  been  alleged  in  the  Berrlgan  case  and 
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the  ElJsherg  case  among  others,  and  make  it  a  crime  to  prosecute  for 
such  purjDoses  or  conceal  such  evidence.  The  law  should  also  compel 
disclosure  of  any  evidence  relcxant  to  the  defense  of  a  ci'iminal  case 
in  accordance  Avith  the  standards  of  Brady  vs.  Maryla)i(]  and  other 
relevant  cases  and  make  it  a  crime  to  conceal  such  evidence.  This 
would  help  prevent  such  incredible  acts  as  the  breaking  and  entering 
into  Daniel  Ellsberg's  psychiatrist's  office,  the  oiler  of  the  FBI 
directorship  to  the  presiding  judge,  and  the  failure  to  advise  the 
defense  of  the  facts. 

10.  Congress  should  A'est  in  the  Judicial  Conference  of  each  U.S. 
Court  of  Appeals  power  to  appoint  a  special  prosecutor  on  applica- 
tion by  any  member  of  the  public,  or  on  its  own  motion,  when  it 
finds  the  interest  of  justice  requires  grand  jury  review^  of  allega- 
tions that  should  be  presented  by  an  independent  prosecutor.  Failure 
to  convene  a  grand  jury  initially  following  the  Kent  State  killings 
ajid  the  handling  of  the  grand  jury  in  the  Fred  HamjHon  case 
illustrate  this  great  need. 

Because  the  power  to  prosecute  involves  the  power  to  destroy,  the 
Judicial  Conference  of  the  United  States  should  receive  complaints 
and  appoint  special  prosecutors  when  allegations  of  criminal  acts  are 
made  against  Memboi-s  of  the  Congress.  I  think  this  would  be  a 
"vital  check  upon  the  independence  of  the  legislature  branch  and  the 
separation  of  powers.  The  Congress  itself  should  provide  a  means 
for  receiving  and  preferring  charge  against  members  of  the  judicial 
branch.  If  the  Executive  has  the  unrestrained  and  unchecked  re- 
sponsibility of  investigation  and  prosecuting  members  of  the  judi- 
ciary, it  has  a  power  that  is  excessive  in  a  country  tliat  treasures 
freedom.  This  will  provide  insulation  against  political  abuse  of  the 
prosecution  power  by  the  Executive.  A  method  of  assuring  effective 
enforcement  where  misconduct  occurs  in  au}^  branch  can  be  de- 
A'eloped  in  a  way  that  is  most  compatible  with  separation  of  powers. 

11.  The  Directors  of  the  FBI,  the  Bureau  of  Narcotics  and  Dan- 
gerous Drugs,  and  other  investigative  agencies  should  be  subject  to 
Senate  confirmation  and  sei've  for  terms  of  4  years  to  begin  at  the 
end  of  the  second  year  of  each  Presidential  term.  Total  ser-vice  as 
Director  should  be  limited  to  8  years.  To  me,  it's  a  vital  check  on 
fieedom  in  this  society  that  people  with  the  awesome  power  of  in- 
\estigation  should  not  be  appointed  in  the  exclusive  discretion  of 
the  Executive.  AVe  need  only  think  of  the  recent  hearings  on  the 
]iomination  of  L.  Patrick  Grey  as  Director  of  the  FBI.  We  can 
look  back  at  tlie  McCarth}'  days  and  recall  the  allegations  between 
certain  Assistant  Directors  and  members  of  that  committee,  to  knov\- 
that  abuse  there  unrestrained  can  be  inimical  to  freedom  and  effec- 
tive government. 

12.  The  FBI  and  all  other  Federal  investigative  and  enforcement 
agencies  should  be  required  to  publish  a  current  list  of  all  inv^estiga- 
tive  and  enforcement  techniques,  the  legal  justification  for  each,  and 
the  controls  and  limitations  of  their  use.  This  would  inchule  such 
])ractices  as  wnretapping,  electronic  surveillance,  and  other  eaves- 
di'opping,  use  of  informers,  phone  dial  registers,  mail  interception, 
mail  drops,  phone  call  checks,  phone  dial  registers,  polygraphs,  use 
of  false  identification  or  false  pretense,  agent  infiltration,  physical 
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observation  not  related  to  specific  criminal  conduct,  stop  and  frisk, 
and  entering  without  knocking,  and  other  techniques.  Until  law- 
makers assume  some  responsibility  for  oversight  here,  we  will  have 
to  expect  a  continuing  course  of  conduct  which  is  abusive  of  the 
constitutional  rights  of  American  citizens.  Eegular  reporting  on  the 
times,  places,  persons,  and  purposes  for  each  utilization  should  be 
required,  in  a  matter  similar  to  the  reporting  required  for  wiretaps 
and  bugs,  under  court  order,  pursuant  to  title  III  of  the  Omnibus 
Crime  Control  Act  of  1968.  A  full  investigation  of  past  practices  of 
Federal  investigative  agencies  should  now  be  undertaken  by  creation 
of  a  major  study  commission.  I  think  it  will  be  necessary  to  do  that 
to  restore  the  confidence  of  the  people  in  the  investigative  resources, 
of  this  country  that  are  supposed  to  prevent  crime. 

13.  The  FBI  and  other  Federal  investigative  agencies  should  be 
prohibited  from  accumulating  information  or  intelligence  other  than 
in  connection  with  a  specific  criminal  investigation  except  fi-om 
public  sources.  I  am  not  a  "know  nothing."  I  think  our  public  offi- 
cials need  to  know  what  is  public.  I  do  not  believe  that  they  have  a 
right  or  that  a  free  society  would  ever  vest  them  with  the  right  to 
use  investigative  resources  paid  for  by  the  taxpayer  to  pursue  people 
except  in  connection  with  allegations  of  specific  criminal  conduct. 
Information  gathered  from  public  sources  for  purposes  of  general 
law  enforcement  knowledge  should  be  made  available  to  the  public 
in  the  form  accumulated. 

14.  Dossiers  on  individuals  or  organizations  should  be  prohibited, 
and  every  individual  should  be  entitled  to  all  information  about  him 
iji  the  possession  of  a  Federal  agency  that  is  not  exclusively  part  of 
an  ongoing  criminal  investigation,  and  in  any  event  within  2  years 
after  its  receipt  by  the  agency  unless  there  can  be  a  showing  that 
the  release  of  the  information  might  endanger  life. 

15.  The  conduct  of  any  criminal  investigation  or  enforcement  duty 
by  any  Government  personnel  outside  agencies  authorized  in  law 
should  be  prohibited.  We've  seen  an  abuse  of  that,  and  we  should 
know  that  that's  how  tyranny  occurs. 

16.  It  should  be  a  crime  for  any  agent  to  engage  in  any  unauthoi'- 
ized  investigation  or  enforcement  act,  and  aggrieved  persons  and 
the  public  should  be  empowered  to  compel  full  disclosure  of  the 
existence  of  such  conduct,  to  enjoin  its  continuation,  and  to  recover 
damages. 

17.  Every  person  should  be  entitled  to  all  information  about  him, 
including  any  investigative  practice  or  procedures  employed  involv- 
ing him,  in  the  possession  of  any  Federal  agency  that  is  not  exclu- 
sively part  of  ongoing  criminal  investigations,  and,  again,  in  any 
event  within  2  years  after  its  receipt  by  the  agency,  unless  release 
miglit  endanger  life. 

18.  A  Federal  Investigative  and  Enforcement  Review  Boai-d 
should  be  established  from  broad-based  citizen  groups  established 
by  the  Congress  with  power  to  hear  and  act  on  complaints  of  abuse 
and  to  review  and  recommend  on  practices  and  procedures  of  all 
Federal  investigative  and  enforcement  agencies  to  the  Congress,  the 
President,  the  Attorney  General,  and  the  public.  I  think  we  need 
this  oversight  power  and  responsibility  greatly  at  this  troubled  time.. 
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10.  Responsibility  for  crime  statistics  slioiild  be  removed  from  the 
FBI  to  the  Bureau  of  the  Census,  and  made  as  scientific  as  possible 
to  assure  their  objectivity  and  prevent  misrepresentations  for  politi- 
cal purposes,  as  we've  seen  so  frequently  lately  to  the  detriment  of 
tiie  Nation. 

20.  The  Law  Enforcement  Assistance  Administration  should  be 
directed  by  law  to  establish  clear  priorities  in  accordance  with  statute 
for  Federal  grants  and  the  priorities  should  be  strictly  adhered  to. 
Personnel  throughout  the  office,  including  the  Director  and  As- 
sistant Director,  should  be  under  the  same  limitations  on  political 
activity  as  other  Presidential  appointees  in  the  Department  of  Jus- 
tice. The  State  block  grant  provisions  necessarily  place  the  Federal 
funds  in  political  channels  and  should  be  repealed.  Political  in- 
iluence  should  be  prohibited  in  the  allocation  of  funds.  The  office 
should  be  required  to  publish  and  record  all  decisions  and  grants  in 
detail  and  all  communications  concerning  them. 

21.  Guidelines  for  the  release  of  departmental  information  to  the 
l)ress  that  involve  the  privacy  of  individuals  or  organizations  whether 
in  relation  to  a  trial  or  otherwise  should  be  established  in  law  rather 
tlian  by  some  executive  committee  agent,  to  prevent  abuse  of  such 
information  and  the  coercion  of,  or  injury  to,  individuals.  Penalties 
for  violations  should  be  established. 

22.  The  provisions  of  the  Freedom  of  Information  Act  should  be 
reviewed  to  provide  for  the  most  open  conduct  of  the  Department 
that  is  consistent  with  rights  of  individuals  under  investigation  to 
privacy,  secrecy  of  grand  jury  proceedings,  and  the  interests  of 
justice. 

If  we  will  face  our  responsibility  to  act  now  and  along  these  lines, 
we  can  give  the  Department  of  Justice  a  chance  to  perform  as  a 
house  of  law  within  the  executive  establishment  where  it  can  help 
other  agencies  to  be  responsive  to  law,  we  can  bring  the  Department 
of  Justice  to  its  finest  hour,  restore  the  rule  of  law,  and  step  forth 
again  on  the  road  toward  a  just  society. 

Senator  Ervin.  Thank  you  veiy  much.  You've  made  a  most 
illuminating  and  penetrating  statement  based  upon  not  only  your 
experience  at  Attorney  General  but  also  upon  your  observations,  I 
thnik,  as  a  citizen  of  what's  transpired  during  the  last  few  years. 

I  introduced  this  bill  to  make  an  independent  Department  of 
Justice  as  a  vehicle  for  receiving  thoughtful  suggestions  about  what 
could  be  done  rather  than  because  of  any  conviction  I  had  that  any 
of  its  provisions  were  wise,  and  I  might  state,  as  a  result  of  the 
lecommendations  you  have  made  and  the  recommendations  made 
l)y  others,  I  think  these  hearings  if  implemented  by  proper  legisla- 
tion will  be  some  of  the  most  helpful  hearings  that  I've  ever  partici- 
pated in  during  the  20  years  I've  been  in  the  Senate. 

You've  expressed  yourself  with  such  clarity  that  I,  personally, 
don't  see  any  need  for  me  to  ask  you  any  questions  because  your 
views  are  exceedingly  clearly  stated. 

Do  you  have  any  questions? 

Professor  Miller.  May  I  ask  just  one,  Senator? 

Mr.  Clark,  we've  heard  a  lot  of  testimony  about  the  priorities 
within  the  Department.  Certain  lines  get  emphasis  under  certain 
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administrations  and  so  on.  But  it  has  never  been  made  clear  how 
those  priorities  are  set  except  by  apparently  what  is  called  policy 
or  politics,  which  I  take  it  is  direction  from  the  White  House. 

Can  you  tell  me  how  the  priorities  Avere  set  in  your  tenure  in  the 
Department  of  Justice? 

Mr.  Clark.  Well,  in  part  I  can.  My  judgment  is  that,  in  the  main, 
over  history  Topsy  set  the  priorities.  In  other  words,  things  grew. 
There  was  no  clear  coordinated  objective  method  or  real  potential 
for  developing  or  knowing  priorities. 

Frequently  past  practices  created  a  need  for  a  priority  which  was 
out  of  keeping  with  the  interest  of  the  public,  and  one  I've  used  as 
an  illustration  of  that  many  times  is  the  enforcement  of  the  Dyer 
Act,  the  interstate  transportation  of  stolen  motor  vehicles.  We  have 
700,000  or  800,000  automobiles  stolen  around  the  country  per  year. 
A  small  part  of  them  have  to  do  with  interstate  commerce.  As  a 
practical  matter,  local  law  enforcement  is  making  all  of  the  arrests. 
The  FBI  and  the  Department  of  Justice  became  involved  in  a  statis- 
tical game  where  we  had  to  increase  the  statistics  every  year,  where 
we  had  to  show  how  effective  we  were,  where  we  could  report  on  the 
value  of  all  the  cars  recovered,  and  it  looked  like  we  were  more  than 
paying  for  our  budget  by  bringing  in  a  bunch  of  wrecks  and  things 
like  that. 

The  consequences  were  harmful  in  many  ways.  We'd  take  kids 
from  Montana  and  send  them  down  to  Colorado  to  a  Federal  correc- 
tional institution.  About  a  fourth  of  the  inmates  of  the  Federal 
Bureau  of  Prisons  are  Dj^er  Act  offenders,  and  it  wasn't  fair  to  the 
juvenile  offenders  of  the  Dyer  Act.  And  there  we  were,  caught  up 
in  this  thing  with  all  that  it  meant  in  terms  of  our  priorities. 

I  had  been  concerned  about  this  for  some  time  as  Deputy  Attorney 
General.  I  took  the  one  executive  position  that  I  had,  available,  held 
by  a  young  man  named  Hugh  Nugent,  and  he  tried  to  translate 
for  the  Department  of  Justice  a  planning,  programing,  and  budget- 
ing analysis  capacity,  and  we  spent  a  good  bit  of  time  and  enei'gy 
trying  to  do  that,  and  as  you'll  notice  from  my  recommendations,  I 
believe,  it  is  imperative  to  the  rule  of  law"  that  there  be  a  clearly 
developed  and  articulated  set  of  enforcement  priorities  in  the  De- 
partment of  Justice,  that  they  be  public,  that  the  Congress  scrutinize 
them,  and  that  people  know  about  them.  Otherwise,  we're  out  of 
control. 

In  effect,  you  have  busy  people  there  fighting  little  brush  fires 
every  day  without  an  adequate  chance  to  really  get  on  top  and  de- 
velop what  you  might  call  the  philosophy  that's  necessary  for  a 
clear  concept  of  effective  enforcement  of  ])riorities. 

Professor  Miller.  Thank  you. 

Mr.  Edmisten.  Mi-.  Attorney  General,  it  was  suggested  the  otlier 
day  by  a  witness  that  the  Bureau  of  Prisons  could  possibly  be  re- 
moved from  the  Justice  Department  and  placed  in  the  Department 
of  Health,  Education,  and  Welfare,  whei'e  they  deal  with  more 
social  problems,  rehabilitative  matters.  What  do  vou  think  about 
that? 

Mr.  Clark.  The  effort  in  the  years  that  I  was  at  Justice  tended 
more  toward  setting  up  the  Bureau  of  Prisons  as  an  independent 
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agency.  I  opposed  that  ratlier  ardently  because  I  see  snch  an  atrophy 
in  an  independent  agency,  particnLarly  one  that  is  as  unpopular  and 
unsupported  as  the  incredibly  important  Federal  Bureau  of  Prisons. 

My  judgment  about  the  desirability  of  placing  it  in  HEW  is  that 
the  national  interest  would  be  better  served.  I  had  hoped  that  the 
same  would  happen  some  day  to  the  Federal  Bureau  of  Narcotics 
and  Dangerous  Drugs  because  I  do  not  believe  that  the  punitive  or 
enforcement  concept  will  finally  achieve  either  the  safety  oi-  the 
freedom  that  we  desire  for  our  people. 

There  are  some  other  major  reorganizational  matters.  I  have 
never  been  able  to  see  the  sense  of  the  location  of  Immigration  and 
Naturalization  in  the  Department  of  Justice.  It  happens  to  be  there 
because  at  the  beginning  of  World  War  II  we  were  concerned  about 
fifth  columns  and  infiltration  and  we  wanted  a  police  image  for-  the 
public.  But  when  you  think  about  it,  it  is  essentially  unrelated  to  the 
major  responsibilities  and  ongoing  duties  of  the  Department  of 
Justice,  and  I  don't  believe  there  has  ever  been  an  Attorney  General, 
or  is  likely  to  be,  who  has  spent  1  percent  of  his  time  on  this  very 
important  agency.  It  has  practically  20  percent  of  the  personnel  and 
the  resources,  the  budget  of  the  Department — and  it's  an  orphan 
there.  I  think  it  would  be  better  situated  probably  in  a  place  like  the 
Department  of  State.  I  think  that  sort  of  reorganization  is  imperative. 

We  need  constantly  to  simplify  and  streamline  and  refine  the 
executive  branch,  but  we  need  to  keep  it  intact. 

Mr.  Edmisten.  Thank  you. 

Senator  Ervin.  Thank  you  very  much.  You've  made  a  most  helpful 
and  valuable  contribution  to  the  work  of  the  committee. 

]Mr.  Clark.  Thank  you,  Mr.  Chairman. 

Mr.  Edmisten.  JSIr.  Chairman,  the  next  witness  is  Hon.  J.  Lee 
Kankin  of  the  law  firm  of  Eankin  &  Eankin  in  Xew  York,  who  is 
£1  former  Assistant  Attorney  General  of  the  United  States  and  former 
Solicitor  General  of  the  United  States. 

Senator  Ervin.  Mr.  Iliinkhi,  I  Wcint  to  vrelcome  you  to  the  com- 
mittee and  express  the  committee's  deep  appreciation  for  your  will- 
ingness to  come  and  give  us  the  benefit  of  your  vast  experience  and 
observations  in  this  field. 

I  have  a  vote  call,  and  we  will  probably  vote  in  the  Senate  in  a 
few  minutes.  Would  it  be  too  much  inconvenience  to  you  for  us  to 
recess  until  2 :30  ? 

Mr."  Rankin.  Mr.  Chairman,  Mr.  Nolan  asked  me  if  it  would  be 
all  right.  Whatever  is  your  pleasure. 

Senator  Er\t:n.  I  think  it  would  be  the  wisest  thing  for  the  com- 
mittee, or  we'd  have  a  lot  of  lost  motion.  I  think  the  wisest  thing 
would  be  to  recess  until  after  lunch,  at  2  :oO. 

[Whereupon  at  12:25  p.m.,  the  subcommittee  recessed  to  recon- 
^•ene  at  2  :30  p.m.  the  same  day.] 

AFTERNOON  SESSION 

Senator  Ervin.  The  committee  will  come  to  order. 

Mr.  Eankin,  we  are  certainly  delighted  to  have  you.   You  have 
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had  experience  in  the  Department  of  Justice  which  has  been  quite 
extensive,  and  I  am  sure  you  will  make  some  very  helpful  suggestions 
on  the  problem  that  we  are  studying. 

STATEMENT  OF  HON.  J.  LEE  RANKIN,  OF  THE  LAW  FIRM  OF 
RANKIN  &  RANKIN,  FORMER  ASSISTANT  ATTORNEY  GENERAL 
OF  THE  UNITED  STATES,  FORMER  SOLICITOR  GENERAL  OF  THE 
UNITED  STATES 

Biographical  Sketch  of  James  Lee  Rankin 

Mr.  James  Lee  Rankin,  a  native  of  Hartington,  Nebraska,  was  raised  in 
Lincoln,  Nebraska,  and  was  graduated  from  tlie  University  of  Nebraska,  re- 
ceiving his  AB  degree  in  1928  and  his  LL.B  degree  in  1930.  He  also  holds 
two  honorary  degrees  of  LL.D,  one  from  Nebraska  Wesleyan  University  (19.59) 
and  one  from  the  University  of  Nebraska  (1961).  Mr.  Rankin  practiced  law 
in  Lincoln  from  1933  to  1953. 

In  January,  1953,  Mr.  Rankin  was  appointed  Assistant  Attorney  General 
of  the  United  States  in  charge  of  the  office  of  Legal  Counsel,  Department  of 
Justice,  which  post  he  held  until  August,  1956. 

From  August,  1956,  to  January,  1961,  he  was  Solicitor  General  of  the  United 
States.  As  Solicitor  General,  Mr.  Rankin  shaped  the  Government's  positions 
in  major  historical  constitutional  cases  that  have  become  the  law  of  the  land. 

Mr.  Rankin  was  named  General  Coiuisel  for  the  President's  Commission  to 
investigate  the  assassination  of  President  John  F.  Kennedy,  the  35th  Presi- 
dent of  the  United  States,  on  December  16,  1963  and  served  in  that  capacity 
until  September  24,  1964,  when  the  final  report  was  issued.  As  General  Coun- 
sel of  this  Commission,  Mr.  Rankin  supervised  the  investigation  and  prepara- 
tion of  the  Report  of  the  Commission. 

Mr.  Rankin  was  appointed  to  the  position  of  Corporation  Counsel  for  the 
City  of  New  York  in  January,  1966,  in  which  position  he  served  until  August, 
1972,  at  which  time  he  returned  to  private  practice  in  partnership  with  his 
son.  James  Lee  Rankin,  Jr.,  under  the  firm  name  of  Rankin  and  Rankin. 

Mr.  Rankin  is  a  member  of  the  American  Bar  Association,  the  Nebraska 
Bar  As.sociation,  the  New  York  State  Bar  Association,  the  Association  of  the 
Bar  of  the  City  of  New  York,  the  American  Law  Institute  and  the  American 
Judicature  Society,  and  has  served  on  numerous  committees  of  these  associa- 
tions. 

IMr.  Rankin  is  a  resident  of  New  York  City  and  practiced  law  in  this  city 
prior  to  his  appointment  as  the  City's  Corporation  Counsel.  He  makes  his 
liome  at  35  Sutton  Place  where  he  lives  with  his  wife,  the  former  Gertrude 
Carpenter,  also  of  Lincoln,  Nebraska.  Mr.  and  Mrs.  Rankin  have  two  sons, 
.Tames  Lee  Rankin,  Jr.  of  Santa  Cruz.  California,  and  Roger  Carpenter  Ran- 
kin of  Ogallala.  Nebraska,  and  one  daughter,  IMrs.  Allan  E.  Stadler,  the  former 
Sara  Elizabeth  Rankin,  of  Guilford,  Connecticut. 

]Mr.  Kanktn.'I  should  like  to  read  to  you  my  remarks,  if  I  may; 
then  I  would  like  to  comment  on  a  few  things  that  I  have  heard  this 
morning  that  I  think  need  to  be  commented  on,  as  far  as  I  am  con- 
cerned; at  least  to  disassociate  myself  from  some  of  the  remarks. 

IMr.  Chairman  and  members  of  the  subcommittee,  I  appear  before 
you  todav  at  the  invitation  of  the  chainnan  to  express  some  thoughts 
-concerning  the  advisability  of  the  bills  S.  280B  and  S.  2978. 

Turning  first  to  S.  2803,  it  appears  that  its  major  purpose  is  to 
establish  the  Department  of  Justice  as  an  independent  agency  of  the 
United  States.  The  various  provisions  of  the  bill  seek  to  modify 
the  Department  and  its  functions  so  as  to  cause  it  to  become  inde- 
pendent of  the  political  control  and  direction  of  the  President. 
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May  I  respectfully  sugo;est  that  this  proposal  would  not  appear  to 
be  a  desirable  answer  to  the  grave  doubts  the  country  has  al)out  the 
operation  of  the  Department  of  Justice  in  this  recent  period.  Even 
though  such  doubts  ai'e  so  disturbing  that  they  produced  a  general 
lack  of  confidence  in  the  Department's  performance  in  advising  the 
Executive  and  enforcing  the  laws,  this  bill  would  not  seem  to  be  an 
acceptable  solution. 

This  suggestion  appears  to  raise  serious  constitutional  questions. 
The  Attorney  General  can  hardly  be  classified  as  an  inferior  officer, 
and  although  the  President  is  to  continue  to  have  the  power  to 
appoint  him.  the  chief  legal  officer  of  the  Government  is  to  thereupon 
become  independent  along  with  the  Department  of  Justice.  Thus 
they  are  to  be  free  of  control,  and  the  Attorney  General  apparently 
of  removal,  except  for  cause,  by  the  Chief  Executive. 

Under  article  II,  section  2  and  clause  3  of  the  Constitution,  it  is 
the  President  who  is  charged  with  the  duty  not  to  execute  the  laws 
but  to  "take  care  that  the  laws  be  faithfully  executed." 

How  the  President  is  to  perform  this  responsibility  or  be  account- 
able for  failure  to  do  so,  if  his  principal  Cabinet  officer  skilled  in  the 
law  and  the  Department  of  Justice  are  to  be  made  independent  of 
him,  is  not  explained.  Nor  is  there  any  suggestion  of  how,  thus  handi- 
capped and  in  addition  burdened  with  all  of  the  risks  and  problems 
resulting  from  the  creation  of  an  independent  chief  legal  officer  and 
legal  department,  and  its  possible  interference  with  the  President,  he 
is  expected  to  remain  an  etfective  Chief  Executive. 

While  it  is  recognized  that  the  President  is  not  charged  with 
faithfully  executing  the  laws  himself,  the  Congress  has  provided  for 
him  to  select  his  own  Attorney  General,  not  independent  of  him,  with 
the  ad^dce  and  consent  of  the  Senate,  almost  since  the  founding  of 
the  Republic.  Although  it  supplemented  this  action  by  establishing 
the  Department  of  Justice  in  1870,  Congress  was  not  unaware  of  the 
staff  the  Attorney  General  had  before  that. 

Thus,  although  the  function  of  the  President  is  to  take  care  that 
the  other  executive  and  administrative  officers  of  the  Government 
faithfully  perform  their  duties,  as  regulated  and  prescribed  by  the 
acts  of  Congress,  all  would  agree  that  he  requires  a  large  number 
of  legal  officers  to  assist  him.  They  must  help  him  to  determine  that 
those  responsibilities  currently  are  being  discharged. 

How  would  it  benefit  the  country  to  substitute  a  new  staff  in  the 
White  House  to  aid  the  President  in  the  discharge  of  this  part  of  his 
official  duties  and  to  replace  the  independent  one  taken  from  him 
is  not  shown. 

In  addition,  there  could  result  the  spectacle  of  an  independent  legal 
staff  in  the  new  department,  the  members  of  which  might  expect 
their  most  rapid  political  advancement,  should  they  have  such  am- 
bitions, by  attacldng  the  administration  in  any  and  all  possible 
ways.  This  would  further  hamper  the  President  in  his  conscientious 
efforts  to  take  care  that  the  laws  are  faithfully  executed. 

Although  there  can  be  no  question  about  the  power  of  Congress  to 
inquire,  investigate  and  legislate  concerning  the  Executive's  per- 
formance of  the  responsibility  to  take  care  that  the  laws  are  faith- 
fully executed,  it  is  not  the  branch  of  the   Governnient   charged 
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with  the  performance  of  that  obligation.  It  cannot  therefore  assume 
the  function.  However,  one  can  imagine  that  under  this  proposal  the 
newly  created  independent  department  would  be  under  constant 
pressure  and  just  might  be  dominated  by  at  least  some  members  of 
Congress  in  its  activities.  The  opportunity  to  gain  support  for  appro- 
priations and  political  approval  for  acting  against  those  in  the 
executive  branch  is  obvious  and  might  be  too  strong  to  resist.  Possi- 
bly such  a  result  slioukl  l)e  anticipated,  especially  as  the  De]:)artment. 
then  independent,  found  itself  no  longer  supported  politically  by  the 
President. 

But  probably  the  greatest  mischief  in  this  proposal,  should  the 
Department  of  Justice  actually  become  independent,  would  be  the 
loss  of  the  political  backing  of  the  President  with  all  that,  that 
would  mean  within  and  without  the  Government.  Because  most 
major  litigation  is  conti-oversial,  it  needs  political  support.  In  the 
initiation,  questions  are  raised  as  to  whether  it  should  even  be 
started.  Later,  doubts  are  expressed  concerning  the  pursuit  of  the 
action.  In  almost  every  stage  of  the  proceeding  there  is  opportunity 
for  attack  aganst  the  person,  the  means  of  the  manner  in  which  it  is 
conducted.  It  is  difficult  to  anticipate  how  the  Attorney  General 
and  his  assistants  could  have  any  prospect  of  maintaining  themselves 
without  a  political  officer  to  speak  in  their  behalf.  They  would  need 
that  backing  in  defense  of  their  actions.  The  uneven  contest  between 
the  President  and  the  independent  de])artment  would  be  obvious 
should  he  conclude  that  the  action  taken  is  misconceived  or  the  prose- 
cution not  justified.  The  department  would  be  indeed  fortunate  then 
•if  it  could  gain  sufficient  public  support  in  such  debate  to  press 
forward  with  the  action. 

While  it  is  recognized  that  this  suggestion  proceeds  out  of  a  sei'ies 
search  for  a  solution  to  some  of  the  difficulties  observed  in  the  ad- 
ministration of  justice  under  the  present  structure,  it  could  neverthe- 
less provide  more  troubles  than  it  would  resolve. 

There  is  ample  evidence  in  history  that  when  the  Department 
of  Justice  has  been  strong  and  acted  without  fear  or  favor  the  laws 
generally  have  been  faithfully  executed.  Such  a  result  was  probably 
not  merely  from  the  prosecutions  or  suits  brought,  but  more  impor- 
tantly from  a  healthy  respect  for  the  assurance  that  similar  action 
would  occur  without  extraneous  interference  for  other  breaches 
of  the  law.  In  this  manner  the  deterrent  had  its  impact  within  and 
without  the  Government. 

Xor  should  it  be  overlooked  that  the  unfortunate  weaknesses  and 
frailities  generating  proposals  such  as  these  are  rare  and  extraordi- 
nary in  the  Nation's  experience.  This  fact  suggests  that  in  the  search 
for  solutions,  great  caution  should  be  exercised  that  such  a  temporary 
condition  not  be  treated  as  permanent  and  that  the  correction  not  be 
illusoi-y.  S'lrely  n  short-lived  and  uiiusi^al  we;ikening  of  the  Depart- 
ment is  to  be  preferred  over  a  permanent  ineffectiveness.  This  goal, 
of  course,  is  a  long-term  strengthening. 

Another  infirmity  in  the  proposal  is  the  provision  for  appointment 
of  Assistant  Attorneys  General  by  the  independent  Attorney  General 
rather  than  the  President.  This  arrangement  could  be  expected  to 
draw  less  able  and  competent  men  to  the  Department.  Under  the 
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practice,  tlic  Attoriio_y  General  aiul  the  President  usually  have  a<ri'eed 
on  the  selection  of  assistants,  but  the  appointment  Jby  the  Chief 
Executive  has  had  a  special  attraction  in  the  recruiting  process. 
It  has  also  given  some  assurance  of  protection  to  an  assistant  per- 
fonning  a  difficult  task  with  ability  and  dedication  when  an  ap- 
pointed official  hesitates  to  support  the  effort,  but  a  political  officer 
answerable  at  the  polls  does  not  dare  to  abandon  him. 

However,  even  if  the  Department  of  Justice  is  not  to  be  made 
independent,  the  Assistant  Attorneys  General  should  be  appointed  by 
tlie  President  in  accordance  with  the  past  practice.  At  any  rate,  the 
Attorney  General,  Solicitor  General,  and  Assistant  Attorneys  Gen- 
eral have  always  been  the  President's  major  agents  through  whom 
he  could  take  care  that  the  laws  are  faithfully  executed.  Only  the 
people  can  change  that  obligation  of  the  President.  Furthermore, 
the  country  cannot  countenance  a  system  w^hich  leaves  the  President 
less  accountable  as  he  is  deprived  of  both  adequate  selection  and  con- 
trol of  the  agents  upon  whom  he  must  so  largely  rely  to  accomplish 
the  constitutional  direction. 

Some  may  say  that  the  President  can  assure  the  desired  perform- 
ance by  removing  the  Attorney  General.  Even  if  so  provided  for, 
without  cause,  that  may  not  be  a  solution.  It  could  be  the  assistant 
whose  work  is  considered  unsatisfactory  for  valid  reasons  and  yet 
the  Attorney'  General  be  unwilling  to  remove  him.  The  President 
should  not  be  placed  in  that  position.  Again,  he  is  answerable  if  his 
dissatisfaction  has  an  improper  basis.  Ths  accountability  of  the 
elected  official  is  the  people's  major  protection.  It  should  not  be 
diluted. 

S.  2978  does  not  raise  most  of  the  serious  questions  inherent  in 
S.  2803  because  it  merely  provides  for  a  commission.  The  commission 
is  to  study  how  there  can  be  established  an  independent  pemianent 
mechanism  for  independent  investigation  and  prosecution.  The  sub- 
ject of  such  action  is  to  be  misconduct  of  high  officials  in  the  Federal 
Government.  Such  a  mechanism  would  replace  the  Department  of 
Justice  only  as  to  charges  of  misconduct  by  high  officials.  The  bal- 
ance of  its  present  authority  and  responsibility  would  remain  with 
the  Department.  Presumably  it  might  have  to  assume  the  defense  of 
such  officials  where  the  President  and  Attorney  General  considered 
it  proper  and  the  action  involved  their  official  acts.  The  changes  con- 
templated here  are  not  as  radical.  But  the  independent  feature  pre- 
sents major  difficulties. 

The  duplication  of  present  responsibilities  is  inherent,  but  that 
defect  can  be  eliminated.  However,  the  Federal  Bureau  of  Investi- 
gation now  has  the  duty  to  investigate  misconduct  by  high  officials. 
It  also  has  the  legal  obligation  to  report  the  evidence  it  secures 
of  the  commission  of  a  crime  to  the  proper  officials  in  the  Department 
of  Justice.  Such  officials  are  obligated  to  act  on  the  evidence  accord- 
ing to  law.  Now  the  prevailing  s^'stem  has  been  found  to  be  efl'ective 
over  a  long  period  of  years.  It  only  broke  down  where  the  alleged 
misconduct  involved  the  "V^Hiite  House  stail  or  those  claimed  to  have 
been  associated  with  members  of  that  staff  in  unlawful  activities. 
Thus,  the  question  now  is  whether  the  entire  system  should  be 
changed  because  of  these  recent  events. 
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It  is  doubtful  whether  it  is  wise  to  relieve  the  Federal  Bureau  of 
Justice,  or  the  President  of  their  present  obligations  to  investigate 
and  punish  official  misconduct.  The  Bureau  in  its  daily  work  is  likely 
to  discover  evidence  of  misconduct  as  a  part  of  its  performance  of 
its  regular  duties. 

However,  if  it  is  assumed  that  the  present  authorities  charged 
with  it  cannot  or  will  not  investigate  and  prosecute  official  miscon- 
duct of  high  officials,  what  will  the  permanent  and  independent 
new  mechanism  provide  that  is  better?  Who  are  the  new  officers 
to  be  independent  of? 

Presumably,  they  are  to  be  free  from  interference  by  everyone  who 
is  a  potential  subject  of  investigation.  That  would  involve  all  areas 
of  the  Government,  since  the  record  establishes  the  possibility  in  all 
three  branches.  To  provide  complete  independence  of  all  govern- 
mental control  except  as  to  the  appropriations  and  expenditures 
would  allow  Congress  to  interfere  to  a  degree  with  any  independence; 
removal  power  by  the  appointing  authority  would  also  limit  inde- 
pendence, and  of  course  impeachment  possibilities  are  one  more  en- 
croachment on  independence.  But  nonetheless,  there  would  be  left 
an  independence  not  enjoyed  by  most  other  Government  officials. 

What  kind  of  men  are  to  be  found  who  can  be  trusted  with  such 
almost  unlimited  power  without  the  hard  discipline  involved  in  fac- 
ing election  and  reelection?  The  lessons  from  the  Constitution  and 
the  teachings  of  the  Founding  Fathers  recommend  dividing  power 
and  not  concentrating  it.  Few  devices  could  be  found  with  such 
a  potential  for  destruction  to  threaten  our  system  of  Govei-nment. 

Possibly  the  President's  and  Attorney  General's  obligations  to 
eradicate  official  misconduct  with  the  able  assistance  of  the  Bu- 
reau could  be  preserved  and  yet  have  satisfactory  increased  enforce- 
ment. Another  Assistant  Attorney  General  added  to  the  Department 
of  Justice  whose  responsibility  was  to  clean  out  all  official  miscon- 
duct might  provide  this.  Such  an  arrangement  would  leave  control 
of  the  function  where  it  should  be,  under  the  Constitution,  and  make 
the  right  persons  answerable  for  results.  It  is  conceded,  however,  that 
this  is  not  a  solution  if  it  is  assumed  that  the  President  will  be  in- 
volved personally  in  misconduct.  That  would  have  to  be  reached  in 
another  way. 

Do  such  comments  mean  that  there  are  no  other  possible  improve- 
ments if  there  is  no  shift  in  constitutional  responsibility?  No,  there 
are  other  suggestions.  Without  intending  to  reflect  on  what  has  hap- 
pened in  the  past,  in  which  the  people  have  appeared  to  acquiesce, 
the  Senate  may  decide  to  strengthen  its  advise  and  consent  partici- 
pation in  the  appointment  process.  It  may  exercise  it  hereafter  in 
light  of  recent  experience. 

Over  the  years  there  has  grown  up  a  tradition  that  the  President 
should  be  allowed  to  have  such  assistants  as  he  chooses  to  serve 
with  him.  This  does  not  appear  to  have  been  the  constitutional  puT-- 
pose  in  involving  the  Senate  in  the  process.  While  the  Senate  was 
not  to  originate  appointments,  it  was  able  to  check  them  and  satisfy 
itself  that  those  oppointed  are  qualified,  that  they  recognize  that 
they  are  the  people's  and  the  the  President's  officers. 

In  the  Senate's  action  there  is  the  opportunity  to  learn  in  detail 
of  appointees'  attitudes  toward  the  responsibility  to  be  assumed, 
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fii-st  loyalties  and  whether  there  is  any  real  commitment  to  the 
public  interest.  Beyond  that,  assurances  can  then  be  obtained  re- 
♦iardinoj  a  nonpartisan  approach  to  enforcement  of  the  laws,  and 
connnitments  nuiy  be  sou<2:ht  that  tliose  nominated  will  not  engao-e 
in  political  management  or  positions  of  a  similar  nature  that  are 
not  within  constitutionally  protected  areas  of  activity. 

While  such  inquiries  miight  have  been  considered  offensive  and 
quite  unnecessary  by  all  in  the  past,  experience  and  general  support 
now  may  dictate  that  some  of  these  approaches  be  considered  for 
the  future.  At  least  it  is  fair  to  assume  that  the  Senate  will  review 
the  matter  in  its  discharge  of  such  responsibilities. 

Turning  to  another  groat  power  of  the  Congress,  that  body  has 
the  right  to  investigate  and  inquire,  almost  without  limitation,  re- 
garding the  conduct  of  the  Attorney  General  and  the  Department 
of  Justice  as  to  their  enforccMnent  of  the  laws.  In  legislatine;  to 
provide  appropriations,  opportunities  are  provided  at  least  twice 
each  year,  with  the  advent  of  deficiency  appropriations.  Presum- 
ably inquiries  will  involve  reports  and  information  which  will  thor- 
oughly explain  not  only  the  cases  to  which  the  Department  points 
with  pride,  but  also  to  an  examination  of  those  not  brought  and 
tlie  reasons  for  that  failure. 

The  Federal  Bureau  of  Investigation,  as  well  as  the  Department, 
in  justifications  of  their  budget  requests  can  be  asked  to  fui'uish 
detailed  information  as  to  complaints  including  those  regarding 
high  officials  alleged  misconduot.  In  that  process,  the  Congress  may 
determine  for  itself  what  care  is  being  exercised  that  the  laws  be 
faithfully  executed  in  that  area  of  concern.  There  also  may  be  ques- 
tions and  information  sought  about  important  laws  where  there  is 
known  to  be  a  reluctance  to  enforce,  or  even  merely  neglect.  The 
public  can  be  invited  to  communicate  with  the  committees  and 
furnivsh  information  to  aid  in  a  more  effective  administration  of 
justice.  Such  tips  have  often  been  productive  regarding  practices  in 
other  governments  and  especially  when  the  information  could  be 
given  anonymously,  but  provided  a  lead. 

These  approaches  could  make  a  substantial  difference  in  the  reality 
of  Federal  justice,  but  they  do  not  exhaust  even  the  more  obvious 
possibilities.  Additional  legislation  would  probably  help.  One  of  the 
most  effective  pieces  of  legislation  by  the  Congress  in  this  respect 
has  been  the  statutes  which  allow  private  litigants  in  the  antitrust 
field  to  bring  treble  damage  actions.  Consideration  could  be  given 
to  extending  this  concept  and  that  of  the  private  attorney  general 
into  other  areas  of  law  enforcement  and  especially  to  laws  where 
the  Government  is  slow  or  even  unwilling  to  act.  Such  laws  could 
supplement,  if  carefully  prepared  to  protect  fairness,  the  faithful 
execution  of  the  laws  even  where  an  administration  seeks  to  avoid 
enforcing  congressional  acts. 

Any  such  statutes  should  also  provide  attorneys'  fees,  costs  and 
expenses  out  of  the  recovery,  or  the  wrongdoer,  to  be  fixed  bv  the 
court.  In  some  instances  it  may  be  wise  even  to  allow  multiple  dam- 
ages sncli  as  double  or  treble  or  possibly  punitive  awards.  This 
approach  may  be  indicated  for  campaign  contributions  where  they 
.appear  to  be  connected  with  favorable  governmental  action.  A  re- 
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(juirement  that  the  gain  or  advantage,  together  with  substantial 
damages  be  relinquislied,  would  be  more  likely  to  become  an  otl'ec- 
tivo  deterrent  than  the  usual  small  fine  that  has  been  meted  out. 
Rebuttable  presumptions  might  assist  with  the  proof  in  civil  pro- 
ceedings, although  usually  they  would  not  be  conclusive. 

Such  thoughts  are  merely  exploratory  of  a  few  of  the  possibilities, 
but  all  are  dependent  to  some  degree  on  the  Congress.  Its  need  for 
more  personno^  and  facilities  to  discharge  its  constitutional  responsi- 
bilities is  apparent.  Computers,  programers,  and  all  of  the  latest 
technologies  of  the  space  age  should  be  part  of  its  thinking  and 
habit.  A  more  assertive,  well-equipped  and  equal  legislative  branch 
can  only  benefit  the  country. 

Finally,  as  the  fabric  of  our  constitutional  system  is  being  sub- 
jected to  such  major  stresses  and  strains,  any  changes  should  be 
made  with  great  circumspection,  especially  when  they  are  to  deal 
with  an  unusual  and  hopefully  not  a  repetitive  deficiency  in  the 
Government.  Unless  reasons  are  compelling,  the  lines  of  responsibil- 
ity to  elective  officers  should  be  strengthened  and  not  weakened,  so 
as  to  preserve  the  control  of  the  people  over  their  government. 

]\Ir.  Chairman,  if  I  may  make  a  few  observations 

Senator  Ervix.  Yes,  any  observations  you  wish  to  make. 

Mr.  Rankin.  To  comment  on  some  of  the  colloquy  today  in  these 
hearings.  One  is  the  reference  to  politics  as  though  politics  is  a 
dirty  profession.  I  do  not  subscribe  to  that.  I  think  politics  in  its 
l)est  sense  is  a  part  of  Avhat  makes  a  democracy  work,  and  must  ])e 
lesjjected  in  that  sense,  in  that  regard.  If  we  were  to  exclude  from 
high  office,  including  the  Attorney  General  or  the  judges  on  our 
Federal  court  or  other  positions  of  authority  and  responsibility,  the 
men.  who  have  engaged  in  i^olitical  activity,  most  of  those  who  have 
occupied  those  positions  with  luster  in  the  history  of  this  country 
would  not  have  been  there.  I  see  nothing  wrong  about  having  a 
man  who  has  been  engaged  in  political  activity. 

My  experience  is  such  that  I  think  that  the  learning  process  that 
he  goes  through  in  dealing  with  our  people  and  knowing  their 
thoughts,  the  least  their  ambitions  for  the  country,  contributes  im- 
measurably to  their  ability  to  occupy  high  office.  I  do  not  by  that 
mean  that  a  man  should  be  a  manager  of  a  political  campaign,  as 
the  head  of  the  Department  of  Justice,  Attorney  General,  or  posi- 
tions of  important  authority  because  of  the  abuses  that  might  too 
easily  creep  in.  But  the  fact  that  he  has  engaged  in  trying  to  elect 
a  President  or  a  Senator  or  a  Congressman  or  a  mayor  should  not 
be  any  handicap  to  him  in  i-egard  to  such  an  office.  I  object  to  that 
kind  of  approach  to  our  government.  I  think  it  is  entirely  unsound. 

Another  suggestion  was  made  that  U.S.  attoi'ueys  should  not  be 
confirmed  by  the  Senate.  I  disagree  with  that.  T  think  that  there 
are  many  problems  about  law  enforcement  that  involve  questio:is 
in  the  local  area  that  the  Senatois  have  to  be  involved  in.  And  the 
major  responsibility  of  law  enforcement,  in  my  experience,  is  that 
of  the  localities,  the  State  and  its  subdivisions.  And  the  Federal 
Government  is  supplementary,  due  to  interstate  commerce,  constitu- 
tional questions,  and  other  problems  that  j^ou  are  all  aware  of.  But 
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tlioro  are  conflicts,  and  there  are  times  when  the  question  arises  as 
to  why  the  Federal  Government  is  even  in  there  with  a  leojal  action, 
wlien  it  is  a  matter  of  State  concern  and  tlie  States  should  act. 

I  think  also  that  the  people  would  not  be  pleased  with  a  system 
that  did  not  have  a  proper  review  and  advise  and  consent  of  these 
1".S.  district  attorneys  who  have  great  authoiity  to  enforce  the  laws 
in  their  localities. 

For  myself,  I  think  our  system  in  our  Republic,  with  its  various 
State  divisions  and  other  responsibilities  of  Government  divided  up, 
is  superior  to  a  government  like  that  of  France,  where  everything 
[Moceeds  out  of  one  centi-al  office. 

Part  of  that  recogjiition,  in  my  opinion,  is  the  advise  and  consent 
function  of  the  Senate  with  regard  to  the  appointment  of  these 
local  law  enforcement  officers  who  are  going  to  be  enforcing  these 
laws  in  local  communities  throughout  the  districts  and  the  States. 

Then,  with  regard  to  the  prisons.  I  have  had  considerable  experi- 
ence both  in  the  Department  of  Justice  and  in  the  city  of  New  York 
while  I  was  corporation  counsel  for  614  years  with  that  problem. 
I  doubt  the  wisdom  of  trying  to  move  that  out  of  the  Department 
of  Justice. 

Part  of  the  problem  of  prisons  is  that  law  enforcement  officers,  or 
those  picking  up  suspects  and  putting  them  in  jail,  do  not  properly 
regard  the  responsibilities  of  trying  to  return  those  people  to  civilian 
life  as  soon  as  possible  with  the  benefits  of  training  for  some  legiti- 
mate future.  Also,  I  think  that  the  Department  of  Justice  will  do 
better  in  its  law  enforcement  if  it  has  to  answer  for  the  number  in 
the  prisons,  the  amount  of  recidivism,  and  what  it  is  doing  about 
those  fundamental  problems  which  are  law  enforcement  problems. 

I  welcome  the  idea  of  social  welfare's  contribution  from  its  disci- 
pline to  those  problems,  but  I  would  be  very  reluctant  to  relieve  the 
Jhireau  and  the  Department  of  Justice  of  the  accountability  to  the 
people  of  this  country  for  their  failure  in  solving  those  problems. 

Then  with  regard  to  whatever  this  Congress  decides  in  its  wisdom 
that  it  would  like  to  do  in  this  area,  I  hope  that  they  will  not  so 
weaken  the  President  that  no  man  of  ability  will  want  to  occupy 
the  office.  The  great  protection,  as  I  see  it,  of  the  American  people 
is  the  accountability  of  the  President,  both  to  history  and  to  election 
and  reelection,  to  attain  his  ambitions.  But  if  he  cannot  have  people 
work  for  him  that  will  i-espond  to  him,  that  he  can  select  in  the  best 
traditions  of  this  country,  and  have  them  do  the  right  thing  alx)ut 
the  administration  of  jiistice — and  I  think  the  question  was  asked 
here,  should  the  President  interfere — ^and  I  think  the  chairman  wjis 
telling  about  this  amici  curiae  brief — ^and  my  thought  is  the  Presi- 
dent should  interfere  right  there  and  say  this  was  not  our  agreement  ; 
the  Department  should  not  be  filing  such  a  brief  as  long  as  I  am 
President.  And  I  think  that  there  are  those  types  of  problems  that 
do  come  up.  I  do  not  believe  in  any  interference  with  a  regular  legal 
problem  that  is  none  of  the  President's  business.  But  if  the  Attorney 
General  and  his  assistants  are  not  properly  enforcing  the  law  or 
tliey  are  not  seeming  to  undei-stand  the  laws  according  to  the  con- 
gressional history  or  the  way  that  it  was  understood  that  those  laws 
should  be  applied,  are  we  going  to  say  the  President  cannot  do  any- 
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tiling  about  it.  I  am  sure  that  the  chairman  does  not  have  any  such 
idea  in  mind,  but  I  do  raise  those  questions,  just  to  tell  you  my  own 
reaction. 

Senator  Ervin.  We  do  have  a  vote.  I  will  try  to  get  back  as 
quickly  as  I  can  so  not  to  detain  you. 

[A  brief  recess  was  taken.] 

Senator  Ervix.  Do  you  have  any  other  observations  ? 

Mr.  Rankin.  No,  Mr.  Chairman. 

Senator  Ervin.  I  certainly  agree  with  your  view  that  politics  ought 
not  to  be  a  dirty  word,  and  if  all  people  that  are  engaged  in  politi- 
cal activities  had  a  little  bit  more  religion  and  a  little  higher  moral 
ethics — I  recall  on  one  occasion  during  the  term  of  President  Ken- 
nedy, the  President  appointed  a  commission  to  study  some  proposi- 
tion and  Sam  Rayburn,  Speaker  of  the  House,  made  a  very  per- 
ceptive observation.  He  said  he  would  be  a  little  bit  happier  if  some 
of  the  men  put  on  the  commission  at  some  time  had  run  for  sheriff 
or  some  other  political  office,  because  they  would  have  a  little  better 
understanding  of  some  things. 

Some  of  the  remedies — and  I  must  say  you  have  made  a  most 
thoughtful  statement,  with  great  understanding  of  our  system  and 
the  virtue  of  moderation,  which  I  prize  highly — some  of  your  sug- 
gestions, however,  do  not  fit  with  the  situation,  which  would  be  hypo- 
thetical largely,  with  the  President  himself  either  involved  in  wrong- 
doing or  is  seeking  to  protect  some  of  his  associates  who  are  involved 
in  wrongdoing. 

Mr.  Rankin.  I  understand  that,  Mr.  Chairman. 

Senator  Ervin.  Of  those  involved  in  the  Watergate  affair  thus  far, 
by  indictments  or  pleas,  only  two  of  them  had  ever  had  any  political 
experience  or  any  governmental  experience.  One  of  those  gentlemen 
sat  where  you  are  sitting  before  this  committee  when  he  was  nomi- 
nated as  Attorney  General  in  1969,  and  I  told  him  I  had  been  very 
unich  concerned  about  the  practice  in  recent  years,  under  some 
Presidents  of  both  parties,  to  make  the  Attorney  General  not  only 
the  chief  legal  officer,  but  also  to  make  him  the  chief  political  adviser. 
I  thought  the  wedding  of  those  two  things  in  one  office  was  some- 
how incongruous.  I  took  a  pledge  from  him  which  he  voluntarily 
gave — he  said  he  had  never  had  any  experience  in  politics  except 
during  the  1968  election  and  he  was  going  to  terminate  his  political 
activities  upon  becoming  Attorney  General  and  he  w^ould  thereafter 
wear  only  one  hat;  that  w^as  as  chief  legal  adviser  to  the  President. 
Unfortunately,  that  pledge  was  not  kept  very  well.  So  pledges  some- 
times are  ineti'ectual. 

The  power  of  the  Senate  to  advise  and  consent  does  not  operate 
very  well.  It  cannot  operate  where  the  individuals  who  are  entrusted 
with  high  governmental  power  are  selected  by  one  individual  and 
not  subject  to  confirmation  of  the  Senate. 

I  just  w^onder  what  remedy  there  is  in  a  case  where  a  President 
obstructs  the  process  by  which  justice  is  administered — and  1  am 
thinking  particularly  ahout  the  obstruction  of  a  congressional  com- 
mittee investigation.  Woodrow  Wilson,  who  I  think  had  as  much 
knowledge  of  government  as  any  man  who  has  occupied  the  White 
House,  said  that  the  authorizing  body  had  power  to  conduct  investi- 
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gations  with  a  threefold  purpose:  (1)  to  see  whether  new  laws  were 
needed;  (2)  to  ascertain  whether  the  executive  branch  was  perfonn- 
ing  its  function;  and  (3)  to  infonn  the  American  people  about 
what  its  government  was  doing. 

I  must  confess  that  I  am  sometimes  tempted  to  think  that  maybe 
the  Federal  Government  will  reach  the  conditions  that  existed  in 
North  Carolina,  right  after  the  Civil  War,  when  the  state  had  a 
governor  who  sent  out  the  militia  to  arrest  civilians  for  no  offenses 
whatever ;  and  the  Chief  Justice  of  the  State  issued  a  writ  of  habeas 
corpus  which  the  militia  refused  to  obey.  The  Chief  Justice  wrung 
his  hands  and  said  the  judiciary  is  exhausted. 

What  I  am  worrying  about  is,  is  this  country  exhausted  in  its 
process  if  a  President  should  engage  in  wrongdoing  or  seek,  to 
protect  from  prosecution  or  conviction  his  aides  who  are  engaged 
in  wrongdoing. 

I  must  confess  that  I  have  had  a  very  unhappy  experience  since 
February  of  last  year,  when  the  Senate  Select  Committee  was  set 
up  and  I  suffered  the  misfortune  of  being  made  chairman. 

First,  the  President  told  us  that  he  would  not  permit  any  of  his 
aides,  or  former  aides,  to  testify  before  the  committee.  I  called  atten- 
tion to  the  decision  of  the  Supreme  Court  in  the  case  of  Green  v. 
Dougherty^  and  stated  that  I  felt  that  if  a  subpena  were  served  on 
a  Presidential  aide  and  he  failed  to  obe}^  the  subpena,  that  the 
Senate  could  issue  a  warrant  and  have  him  arrested  by  the  Sergeant 
at  Arms  of  the  Senate  and  brought  before  the  Senate,  and  the  Sen- 
ate could  put  him  in  custody  until  he  testified.  Then  the  President 
relented.  He  talked  a  lot  about  Presidential  papers — ^that  nobody 
could  have  access  to  the  Presidential  papers — and  a  lot  about  Presi- 
dential executive  privilege.  I  have  a  very  firm  idea  about  executive 
privilege.  I  think  there  is  room  for  executive  privilege.  I  think 
that  the  President  is  entitled  to  keep  secret  those  confidential  com- 
munications had  by  him  with  his  aides,  or  even  among  his  aides,  to 
assist  him  in  performing  in  a  lawful  manner  the  duties  of  his  office. 
But  I  do  not  think  that  executive  privilege  entitles  the  President 
to  withhold  from  an  authorized  committee  of  Congress,  or  the  court, 
infoi-mation  in  his  possession  which  is  not  held  for  that  purpose,  but 
which  discloses  wrongdoing  on  the  part  of  his  aides — or  political 
activities — ^because  I  do  not  think  either  one  of  those  falls  within 
the  scope  of  his  official  duties. 

Excuse  me.  I  do  have  another  vote. 

[A  brief  recess  was  taken.] 

Senator  Ervin.  Last  April,  Attorney  General  Richardson  ap- 
pointed Archibald  Cox  as  Special  Prosecutor.  The  Congress  was 
assured  at  that  time  that  Mr.  Cox  would  not  be  discharged  except 
for  extraordinary  improprieties.  INIr.  Cox  came  to  me  as  Chairman 
of  the  Select  Committee  on  Presidential  Campaign  Activities,  and 
wanted  the  committee  to  postpone  its  investigation  until  he  had  got 
indictments.  I  asked  him  how  long  that  would  be;  he  said  he  hoped 
that  he  would  get  some  in  90  days.  I  said  well,  if  you  come  back 
then  and  want  us  to  postpone  the  hearings  until  you  can  get  the 
indictments  and  there  is  a  trial  before  <a  jury — if  we  do  that,  we 
will  be  a  little  short  of  the  time  when  the  last  echo  of  Gabriel's 
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liorn  enters  in  the  silence — and  we  do  have  our  deadline.  So  we  did 
start  hearinfrs. 

We  started  hearin.frs  11  months  to  the  day  after  the  June  17,  1072, 
breakin.  It  was  May  17,  1973,  and  although  there  was  plenty  of 
evidence  which  led  straight  from  the  Watergate  into  the  Conimit- 
tee  to  Re-elect  the  President,  available  long  before  the  original 
indictments  were  returned,  no  indictments  had  been  returned.  The 
prosecuting  attorney  was  quoted  as  having  said  that  they  had  no 
evidence  other  than  evidence  relating  to  the  seven  men  who  were 
on  trial  for  the  Watergate  breakin,  who  were  "small  fish." 
_  The  Special  Prosecutor,  Archibald  Cox,  was  fired  by  the  President 
simply  because  he  did  his  duty.  He  demanded  some  tapes,  which  I 
think  was  his  duty  to  ask  for.  Then  another  Special  Prosecutor  was 
appointed.  And  it  was  from  June  17,  1972 — 18  months — ^beforc  any 
indictments  in  the  Watergate  affair  were  returned.  That  is  a  pretty 
long  time  for  justice  to  travel  on  leaden  feet,  it  seems  to  me. 

When  Ave  found  from  the  testimony  of  Alexander  Butterfield— 
Avliich  I  think  was  on  the  16th  of  July  of  last  year — ^that  the  Presi- 
dent had  taped  every  conversation  had  by  him  with  anyone  in  the 
Oval  Office  or  in  the  Executive  Office  Building  since  the  spring  of 
1971,  we  asked  for  only  five  tapes.  We  were  very  moderate  in  our 
requests. 

We  had  the  testimony  of  John  Dean,  who  testified  concerning 
conversations  with  the  President  and  with  ]\Ir.  Haldeman — these 
conversations  occurring  on  the  15th  day  of  September  1972;  others 
occurring  on  the  28th  of  February  1973;  and  others  on  the  13th  of 
INlarch  1973 ;  and  others  on  the  21st  of  March  1973 — John  Dean  made 
very  drastic  charges  against  the  President. 

When  we  asked  the  President  for  the  tapes,  he  said  that  he 
would  not  give  them  to  us,  that  the  tapes  were  under  his  exclusive 
control  and  would  so  remain.  Then  when  Mr.  Haldeman  came  before 
the  committee  for  the  ostensible  purpose  of  giving  his  testimony 
about  some  of  these  conversations,  before  he  got  there,  the  President 
permitted  him  to  have  two  of  the  tapes  and  he  listened  to  them 
and  then  came  to  the  committee  and  gave  us  his  version  of  what 
the  tapes  said.  I  said  I  would  receive  it  although  it  was  a  strange 
arrangement.  ]\Ir.  Haldeman's  lawyers  came  down — then  aftei-  he 
delivered  his  prepared  statement,  of  which  we  had  prior  notice,  ho 
said  he  had  some  other  evidence  he  wanted  to  give  but  he  did  not 
know  whether  we  would  receive  it;  and  the  '^^^lite  House  lawyers 
had  asked  him  to  notify  us  that  the  White  House  claimed  executive 
privilege  for  this  other  evidence,  which  turned  out  to  be  Mr.  Halde- 
man's  interpretations  of  two  tapes  that  had  been  entrusted  to  him 
by  the  President. 

Well,  I  overruled  the  executive  privilege.  I  heard  it,  although 
1  said  at  the  time  that  the  tapes  would  be  the  best  evidence.  Then 
we  brought  a  suit  to  get  those  five  tapes.  They  were  essential  to  us 
for  these  reasons — and  still  are — to  enable  us  to  determine  the  truth 
in  respect  to  the  conversations  between  Dean,  Haldeman,  and  the 
President;  to  determine  whether  illegal  actions  had  been  committed. 
If  the  select  committee  cannot  get  those  tapes,  we  are  going  to 
have  to  make  judgments  on  the  question  of  Dean's  credibility,  the 
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White  House  involvement,  ]\Ir.  Haldeman's  involvement,  on  a  mere 
inference. 

Well,  we  have  a  suit  to  ^et  those  tapes.  Of  course  the  court  hold, 
I  think  correctly,  that  the  Congress  had  not  oive]i  us  jurisdiction  to 
bring  suits,  so  Congress  passed  a  law  about  it.  It  became  law,  and 
we  do  have  a  suit  now  to  get  those  tapes. 

This  brings  up  an  interesting  question  of  the  separation  of  powers. 
One  of  the  District  Judges  held  that  we  were  entitled  to  the  tapes, 
in  effect,  but  we  could  not  get  them  at  that  time  because  it  might 
prejudice  the  criminal  trial.  We  took  an  appeal  to  the  U.S.  Court 
of  Appeals  to  be  heard  next  week.  The  unfortunate  thing  is  that 
the  select  committee's  life  expires  on  the  28th  of  May,  and  it  does 
not  appear  that  we  have  a  prospect  of  getting  the  tapes,  even  if 
we  win  tilie  case,  before  we  cease  to  exist. 

I  would  like  to  find  if  there  is  any  way  short  of  impeaching  the 
Pi'osident  and  removing  him  from  office  that  a  congressional  com- 
mittee can  get  information  in  the  President's  possession,  relative  to 
an  investigation  which  the  committee,  by  unanimous  vote,  has  been 
authorized  to  hold.  Can  you  give  me  any  enlightenment  on  that 
point  ? 

]\Ir.  Rankix.  ]Mr.  Chairman,  I  think  you  have  been  struggling 
Avith  one  of  the  most  difficult  contests  in  the  history  of  our  country. 
It  has  been  one  of  the  great  contributions,  your  being  so  involved 
in  it.  I  assume  that  it  has  been  veiy  disspiriting  and  trying  and  an 
unhappy  situation  to  live  with.  But  as  history  unravels,  part  of  the 
ways  of  establishing  the  rights  of  the  people  is  by  life  and  living, 
and  I  think  that  is  what  j'ou  have  been  doing.  And  many  of  the 
claims  that  you  and  I  have  heard  made  in  lawsuits  over  the  years 
have  not  had  much  validity,  but  we  could  not  just  say  at  the  begin- 
ning we  will  not  even  hear  it.  And  so  I  think  that  you  have  got  to 
let  this  long  string  unravel. 

Now,  in  my  experience,  when  I  was  Solicitor  General  I  was  given 
the  responsibility  of  certain  litigation  in  the  Department  which 
was  tiying  to  protect  the  rights  of  the  United  States  to  some  western 
land  and  water  rights.  And  the  whole  community  there  was  unhappy 
with  the  legislation  that  Congress  had  passed  limiting  the  amount 
of  rights  tJiat  an  individual  owner  could  acquire  wdtli  regard  to 
water  rights. 

The  whole  project  was  provided  by  the  United  States  and  every 
day  that  I  was  in  the  Department,  almost,  there  was  someone  at- 
tacking me  about  it,  but  I  set  the  course  in  accordance  with  what 
I  thought  the  law  was  and  carried  on  the  litigation  through  the 
Supreme  Court  of  the  United  States  and  back  down  again  for  the 
5  yeai-s  that  I  was  Solicitor  General.  And  I  had  a  man  in  the 
Department  that  I  had  asked  the  Attorney  General  to  have  take 
charge  of  the  matter  under  my  direction.  I  asked  that  he  be  con- 
tinued with  the  next  administration,  and  he  carried  out  the  same 
basic  principles  of  law  and  through  the  various  courts.  After  I  had 
been  back  in  the  practice  and  back  in  the  Corporation  Counsel's 
office  in  New  York — about  4i^  years  after  I  was  out  of  the  Depart- 
ment, which  was  almost  9  years— I  got  a  call  from  him  that  we  had 
won  every  part  of  the  way  what  we  had  claimed  in  the  first  place. 
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It  is  the  only  case  in  the  history  of  my  practice  that  I  ever  defaulted, 
and  I  defaulted  in  pleading  on  behalf  of  the  United  States  of 
America.  That  is  quite  a  job  to  do.  You  really  have  to  search  your 
conscience  to  do  a  thing  like  that. 

I  was  afraid  that  the  judo:e,  who  was  very  much  affected  by  the 
local  community's  attitude,  if  I  pleaded,  would  find  a  way  to  in- 
terpret the  pleadings  and  take  away  the  Government's  rights.  So  I 
defaulted  so  that  you  would  have  nothing  but  the  bare  complaint 
to  deal  with,  and  fought  it  through.  The  lesson  that  I  learned  was 
that  it  takes  a  long  time  sometimes  to  thresh  out  all  of  these  prob- 
lems. But  it  is  worth  it. 

Senator  Ervin.  I  think  that  is  true.  I  was  just  thinking  about  the 
predicament,  about  the  seven  membei-s  of  the  committee,  that  we 
have  to  make  findings  of  fact  under  the  resolution,  and  we  are 
denied  by  the  ^V\ute  House  access  to  the  best  evidence  thaA  exists  on 
the  face  of  the  earth  as  to  whether  John  Dean  testified  truthfully 
or  otherwise. 

Of  course  we  can  make  findings,  we  can  make  inferences  and  all 
that,  but  it  is  a  most  serious  business  to  pass  upon  the  conduct  of 
one  of  your  fellow  travelers  to  the  tomb,  whether  he  is  a  person  in 
a  lowly  state  or  the  President  of  the  United  States  or  chief  of  stafi' 
at  the  White  House,  And  being  denied — not  having  the  benefit  of 
the  best  evidence  that  would  determine  one  of  the  crucial  points.  That 
does  give  me  pause. 

I  Avould  have  been  delighted  if  I  could  have  found  evidence  that 
would  justify  the  committee  in  saying  that  the  President  was  free 
from  blame  in  this  matter,  and  yet  the  President  was  the  one  who 
^^'ithheld  this  evidence  from  us  and  impeded  our  investigation.  We 
could  have  had  the  evidence  before  Christmas,  and  here  we  are,  this 
far  along  the  road,  with  no  way  to  get  the  evidence  apparently ;  with 
no  effective  way — unless  we  can  get  a  decision  in  the  circuit  court. 

I  am  confronted  by  the  serious  constitutional  question.  Are  the 
courts  to  determine  whether  a  congressional  committee  shall  be  per- 
mitted to  exercise  its  constitutional  power,  rather  than  a  congres- 
sional committee?  So  we  have  another  serious  problem  there  along 
with  the  judiciary. 

JNIr.  Rankin.  1  respectfully  suggest  that  it  may  be  more  important 
to  the  American  people  that  it  be  lawfully  established  that  you  are 
entitled  to  this  evidence  and  can  get  it  than  that  you  have  it. 

Senator  Ervin.  Yes,  I  agree  with  you. 

I  think  that  unfortunately  people  sometimes  have  a  temptation 
to  take  it  too  far  in  the  field  of  legislation.  But  the  thing  that  gives 
me  pause — I  remember  Samson  in  his  blindness  pushed  down  the 
pillars  on  which  the  temple  rested.  I  would  hate  to  do  that,  so  far 
as  the  temple  of  justice  is  concerned.  But  I  would  like  to  get  these 
tapes. 

Does  counsel  have  any  questions  ? 

Professor  ISIiller.  I  would  like  to  ask  one  question  perhaps  to  Mr. 
Kankin. 

I  am  interested  particularly  in  your  experience  as  Chief  Litigating 
Officer  in  the  Solicitor  General's  office.  In  your  prepared  statement 
you  say  the  Attorney  General,  Solicitor  General,  or  Assistant  At- 
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torneys  General  have  always  been  the  President's  major  agents 
through  whom  he  could  take  oare  that  the  laws  are  faithfully 
executed. 

Senator  Ervtn.  Excuse  me  one  moment.  I  have  another  vote,  I 
see.  If  you  do  not  mind,  Professor  Miller  and  counsel  can  complete 
the  questioning.  I  would  just  like  to  take  this  occasion  to  say  that 
I  had  an  opportunity  to  observe  your  efficient  conduct  when  you 
were  in  the  Department  of  Justice,  and  we  had  mighty  few  problems 
of  the  nature  that  we  have  now.  In  fact,  we  would  have  none  if  all 
occupants  of  public  office  had  the  integrity  you  always  manifested. 

INIr.  Rankin.  Thank  you,  Mr.  Chairman. 

Professor  Miller.  i\Ir.  Rankin,  I  will  not  keep  you  very  long.  I 
would  like  the  answer  to  this  question  because  I  do  think  it  is  im- 
portant to  the  committee's  discussion  of  this  problem  that  they  are 
facing. 

In  the  relationship  of  the  Solicitor  General  to  the  President,  you 
say  he  is  one  of  the  President's  major  agents  to  see  that  the  laws  are 
faithfully  executed. 

Would  you  enlighten  us  as  to  the  duties  of  the  Solicitor  General, 
in  addition  to  being  the  chief  litigator  in  charge  of  appellant  litiga- 
tion and  so  on?  And  how  does  he  relate  to  the  President  as  a  major 
agent  ? 

Mr.  Rankin.  Well,  he  usually  relates  to  the  President  through 
the  Attorney  General.  But  it  is  my  experience  that  the  President 
would  always  ask  the  Attorney  General  for  his  advice  about  major 
legal  questions.  When  I  was  in  the  Department,  the  Attorney  Gen- 
eral would  always  come  to  the  Solicitor  General  about  any  kind 
of  a  question  that  might  probably  come  before  the  court  or  was 
involved  in  the  court,  anything  of  that  type,  and  ask  him  what  he 
thought — what  would  probably  happen,  what  might  happen — vari- 
ous things  of  that  kind. 

Professor  ]\Iiller.  Are  you  suggesting  then  there  was  some  sort 
of  White  House  interplay  or  interaction  with  the  Department  on 
specific  cases  before  the  court? 

Mr.  Rankin.  I  never  knew  of  any  while  I  was  Solicitor  General. 

Professor  Miller.  How  can  he  be  a  major  agent? 

Mr.  Rankin.  The  only  case  that  I  think  could  directly  be  involved 
in  that  way  would  be  the  tideland  cases,  and  there  the  President 
refrained  from  interfering  with  the  position  that  I  felt  should  be 
taken  by  the  Government  and  was  taken  by  the  Government;  al- 
though I  am  satisfied  that  throughout  the  Government  there  were 
certain  pressures  upon  him  to  interfere. 

Professor  Miller.  Let  me  ask  you  this,  then,  because  I  do  want 
to  pursue  it. 

I  recall  reading  in  the  newspapers  that  one  of  your  successors  in 
that  office,  Mr.  Cox,  was  an  adviser  to  the  President  on  certain 
matters  in  the  early  1960's.  In  your  capacity  as  Solicitor  General, 
did  you  ever  advise  the  President  on  legal  matters? 

Mr.  Rankin.  No,  I  do  not  recall  any  such  occurrence. 

Professor  Miller.  I  do  not  understand  this  term  "major  agent," 
sir. 
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Mr.  Eaxktx.  As  I  read  the  Constitution,  the  President's  responsi- 
bility— and  I  think  there  arc  some  cases  on  it,  although  not  by  the 
Supreme  Court  of  the  United  States— is  to  take  care  that  the' laws 
arc  properly  executed.  It  is  not  his  responsibility  to  execute  them 
himself,  and  he  has  these  agents  to  do  it.  Some  of  those  agents  who 
are  i)robably  the  most  active  in  that  regard  are  those  in  the  Depart- 
ment of  Justice  that  I  named. 

I'rofessor  ^Iiller.  I  am  trying  to  dcA^elop  a  factual  predicate  for 
White  House  interest  in  specific  law  cases  before  the  courts,  if  any. 

jNIr.  Rankix.  I  think  that  there  is  a  difference  between  the  interest 
of  the  White  House  in  a  particular  case  and  the  interest  in  the 
approach  of  the  Attorney  General  and  the  Solicitor  General  and 
the  Assistants,  to  all  cases. 

Professor  ^Miller.  Why  should  the  Solicitor  General  be  at  all 
involved  in  giving  advice  to  the  President?  Is  not  his  main  task 
being  in  charge  of  Government  litigation? 

Mr.  Raxkix.  No,  I  do  not  think  so.  I  would  think  that  if  I  were 
President  and  I  was  approaching  a  constitutional  problem,  I  Avould 
want  to  get  the  advice  of  the  Attorney  General,  and  through  him 
whatever  the  Solicitor  General's  skill  and  knowledge  of  the  court 
was,  and  what  he  could  contribute  as  to  the  way  that  particular 
problem  might  be  handled  when  it  reached  the  court,  if  I  took  action 
at  any  time. 

l^rofessor  ISIiller.  You  are  suggesting,  Mr.  Rankin — I  want  to 
make  it  very  clear  that  I  understand — that  the  decision  on  whether 
or  not  to  bring  a  case  into  court  is  a  White  House  decision? 

]\Ir.  Raxkix.  No,  not  at  all.  W^hat  I  am  saying  is  that  the  Presi- 
dent may  have  a  question  on  some  particular  act  of  the  Congress, 
for  example. 

Professor  jNIiller.  Let  us  take  an  antitrust  case;  let  us  take  the 
General  ISIotors  case — the  non-GM  case  that  was  never  brought 
against  G]M  despite  the  files  that  are  in  the  Department  of  Justice. 

Obviously  someone  made  the  decision  not  to  bring  an  antitrust 
action  against  General  INIotors.  I  am  wondering  who  is  the  person 
who  did  it. 

]Mr.  Raxkix.  That  was  not  the  kind  of  case  I  was  describing  to 
you ;  you  are  departing  from  what  I  said.  The  President  would  take 
some  action  himself  involving  his  legal  duties  as  Chief  Executive, 
and  he  would  want  to  know  whether  that  action  would  stand  up 
as  a  constitutional  matter.  Then  I  said  that — that  a  wise  President 
would  ask  the  Attorney  General  what  he  thought;  and  the  Attorney 
Genei'al  would  ask  the  Solicitor  General,  in  light  of  his  experience 
with  the  court,  what  he  thought  about  whether  the  action  would  be 
held  constitutional.  That  is  the  kind  of  case  I  described  to  you. 

Professor  IMiller.  There  is  no  need  to  pursue  it  further.  You  en- 
visage this  office,  and  you  see  no  reason  to  alter  this  office,  as  an  arm 
of  the  political  P^xecutive? 

INIr.  Raxkix.  It  depends  on  what  you  mean  by  arm. 

Pi'ofessor  Miller.  That  is  what  I  understand  from  what  you  are 
saying.  IMr.  Rankin. 

Mr.  Raxkix.  If  you  are  asking  whether  the  President  should  tell 
the  Solicitor  General  or  the  Attorney  General  to  bring  this  action 
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or  not  to  bring  tliis  action,  altliougli  the  facts  indicate  the  action 
should  be  brought  in  accordance  with  law,  then  I  do  not  think  that 
is  proper.  I  do  not  know  of  any  time  that  President  Eisenhower  ever 
did  that. 

Professor  ]Miller.  It  always  has  been  a  matter  of  concern  to  me 
that  the  chief  litigator  of  the  Government,  who  presumably  works 
for  the  American  people,  as  well  as  working  for  the  President,  sees 
his  main  loj'alties  running  towards  the  Chief  Executive. 

I  thought  there  was  a  statement  in  the  Solicitor's  office  that  reads, 
"When  the  Government  wins  its  case,  justice  is  done."  Is  that  not 
how  it  goes? 

I  got  the  distinct  feeling — not  during  your  tenure  necessarily — 
but  I  got  the  distinct  feeling  in  some  matters  of  not  too  ancient 
history,  that  some  of  these  matters  have  been  resolved  with  AVliite 
House  consultation.  I  do  not  understand,  for  example,  why  your 
successor,  Mr.  Griswold,  was  consulted  on  the  ITT  ^  merger. 

]\[r.  Raxkix.  I  do  not  have  the  answer  to  that,  of  course.  But  I 
do  not  think  that  properly  the  President's  purpose  and  attention  and 
desires  in  regard  to  the  administration  of  justice  should  be  different 
from  the  American  people's.  I  found  no  problem  in  that  regard 
with  President  Eisenhower. 

Professor  ]Miller.  "We  heard  testimony  this  morning  and  we 
have  heard  it  before,  of  course,  that  the  Department  of  Justice  has 
a  policy  enunciated  under  Attorney  General  Katzenbach  and  At- 
torney General  Clark  of  not  enforcing  the  Freedom  of  Information 
Act,  which  is  an  act  of  Congress.  The  Government,  according  to 
]Mr.  Katzenbach,  is  a  sel  f -generating  instrument.  It  runs  on  its  own 
motion;  it  has  its  own  drives. 

]\Ir.  Raxkix.  I  never  conceived  of  it  that  way.  I  felt  that  the 
position  that  I  occupied  in  the  Government  was  a  matter  of  trust 
and  that  it  was  not  for  me  to  decide  that  the  laws  of  Congress  should 
not  be  enforced. 

Professor  Miller.  You  had  to  have  priorities,  did  you  not  ? 

]Mr.  Raxkix\  Yes,  I  do  not  see  how  you  can  say  that  you  do  not 
enforce  the  Freedom  of  Information  Act  on  the  basis  of  priority. 

Professor  Miller.  What  criteria  did  the  Department  use  in  your 
tenure,  sir,  to  establish  priorities  about  which  law  to  enforce.  For 
example,  we  heard  this  morning  from  former  Attorney  General  Clark 
that  he  did  not  like  Dyer  Act  prosecutions,  in  State  automobile 
cases,  that  it  clutters  up  the  Prosecutor's  office  and  so  on. 

Mr.  Rax^kix'.  We  did  not  have  any  such  an  idea  when  I  was  with 
the  Department.  And  my  experience  in  New  York  City  as  corpora- 
tion counsel  was  that  the  Dyer  Act  was  something  that  the  city 
needed  in  the  way  of  help  of  the  Federal  Government  because  it 
was  right  there  at  the  river  and  the  cars  could  be  taken  over  to 
New  Jersey.  And  the  city  and  the  State  had  no  jurisdiction  over 
many  such  offenses.  So  that,  maybe  he  did  not  feel  it  was  important, 
but  I  am  sure  the  city  of  New  York  felt  it  was  important. 

Professor  ISIiller.  The  problem  is — I  do  not  think  we  can  get  an 
answer — I  think  that  we  have  to  see  a  critical  problem — and  we  have 
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heard  testimony  from  witness  after  witness  who  say  that  the  De- 
partment does  not  have  enough  resources,  does  not  have  enough 
money  to  enforce  all  the  laws;  choices  have  to  be  made.  I  have  been 
unable  to  learn  from  anyone  how  those  choices  are  made,  except  in 
terms  of  policy  or  politics  or  discretion  or  words  to  this  effect.  I  do 
not  expect  an  answer,  but  I  think  this  is  a  critical  problem. 

I  do  have  one  further  question.  I  would  be  happy  to  hear  your 
comment  if  you  want  to  reply.  I  would  like  to  ask  this  question 
because  it  raises  questions  concerning  possible  citizens'  actions  and 
the  concept  of  the  private  attorney  general. 

Would  you  favor  the  enactment  of  a  qui  tam  statute  and  the  en- 
forcement of  it  through  the  Federal  courts  ? 

Mr.  Rankin.  I  think  it  might  be  helpful.  I  think  basically  the 
problem  of  people  over  the  country,  the  problems  that  they  are 
having  with  the  Government  now,  is  whether  or  not  it  was  and  is 
responsive  to  what  they  think  it  should  be  doing.  The  State  of  New 
York  does  not  have  that  kind  of  approach  in  its  legislation,  but  the 
city  of  New  York  does. 

A  number  of  our  officials  and  our  lawyers  were  quite  unhappy 
with  having  to  answer  as  to  whether  there  was  authority  for  the 
governmental  acts  that  they  were  perfoi-ming.  But  I  always  felt 
that  it  was  justified,  if  the  Government  could  not  respond  and  indi- 
cate how  it  could  justify  under  the  law  the  acts  it  was  performing, 
it  should  not  be  doing  it. 

Professor  Miller.  Would  you  expand  on  the  notion  of  a  private 
citizen's  actions  to  make  the  Government  enforce  the  law.  That  is 
a  qui  tam  action  under  the  act  of  1899,  which  of  course  is  not 
followed.  The  bureaucracy  for  70  years  did  not  enforce  it,  including 
the  Department  of  Justice;  they  did  not  enforce  that  act.  And  the 
courts  still  do  not  enforce  it. 

We  had  an  act  on  the  statute  books  passed  by  Congress  in  1899 
that  systematically  was  ignored  by  the  executive  branch.  We  have 
had  campaign  financing  laws  for  decades  in  this  country.  No  admin- 
istration, including  yours,  sir,  ever  enforced  them.  I  would  like  to 
know  why. 

Mr.  Rankin.  I  think  you  know  why  they  did  not. 

Professor  INIiller.  I  would  like  to  have  it  on  the  public  record. 

Mr.  Rankin.  The  answer  is  that  you  have  to  have  some  better 
device.  I  think  that  the  problem  we  are  talking  about,  in  regard  to 
campaign  contributions  and  so  forth  is  illustrated  by  the  news  about 
various  activities  of  that  kind  involving  both  sides  of  the  aisle  in 
various  areas  of  the  Government  from  one  side  to  the  other.  That 
is  always  what  is  involved  in  enforcement  problems. 

That  is  what  I  was  talking  about;  if  you  do  not  have  any  political 
support  for  the  administration  of  justice,  it  is  almost  impossible  to 
get  results. 

Professor  Miller.  It  is  impossible  to  get  it  done  because  of  political 
interference.  That  is  what  you  are  saying  now. 

Mr.  Rankin.  That  is  a  two-part  affair. 

Professor  Miller.  Speaking  as  an  independent — on  neither  side 
of  the  aisle — I  would  say,  as  a  citizen,  I  am  appalled  by  the  failure 
of  the  Department  of  justice  to  not  enforce  laws  that  are  on  the 
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statute  books.  I  do  not  see  under  any  circumstances  how  that  can 
be  justified.  And  I  do  not  see  that  you  have  given  us,  Mr.  Rankin, 
witli  all  due  respect,  any  adequate  remedy  for  that,  except  to  say, 
get  good  people  and  tell  them  to  be  good. 

Mr.  Rankin.  I  am  sure  in  your  thought  you  have  observed  what 
has  happened,  the  cases  that  have  been  brought  about  on  political 
contributions  and  what  the  courts  did  to  them  and  the  cost  that 
must  have  been  involved  to  the  Government  in  trying  to  get  that 
case  up  to  a  place  where  it  results  in  a  $5,000  fine.  How  inspiring 
that  is  to  a  prosecutor  who  is  trying  to  do  anything  in  that  area. 

^^Hiat  I  suggested  is,  that  if  Congress  would  pass  laws  allowing 
private  citizens,  as  private  attorney's  general,  to  bring  such  actions,  I 
think  they  may  have  a  chance  to  get  some  enforcement.  There  are 
quite  a  few  areas  in  which  there  is  a  reluctance  in  the  exexiutive 
branch — when  it  has  gotten  to  the  place  where  it  is  now,  where  it 
clashes  with  the  Congress  about  withholding  funds  and  that  type 
of  thmg — but  there  are  areas  where  there  has  been  reluctance  to 
enforce.  I  think  with  such  provisions  for  citizen  prosecution  and 
^some  compensation  to  the  attorneys  and  the  expenses  and  so  forth, 
that  actions  would  be  brought — as  they  are — in  regard  to  other 
legislation  of  that  type. 

Professor  Miller.  Thank  you. 

I  would  make  one  comment,  sir.  My  concern  lies  in  this:  I  think 
that  there  is  a  deep-felt  mistrust  in  Government  by  other  institu- 
tions in  this  country,  justifiably  so.  It  antedates  the  present  adminis- 
tration; it  runs  back  for  many  decades.  And  people  are  entitled  to 
distrust  the  Government  when  it  is  a  secret  government,  basically  a 
government  that  is  not  an  open  government,  and  it  does  keep  its 
affairs  secret.  I  think  that  the  problem  of  the  failure  to  control  the 
discretion  of  prosecuting  officers,  prosecuting  attorneys,  the  problem 
of  failure  to  establish  standards  of  judgment  for  the  enforcement 
of  laws,  the  nonenforcement  of  laws  can  only  lead  to  a  deepseated 
cynicism  in  the  American  people,  and  can  be  a  most  dangerous  thing 
for  all  of  us. 

I  would  agree  with  Senator  Ervin  that  certainly  the  bill  requires 
substantial  rethinking.  Certainly  the  problem  is  there. 

I  would  certainly  agree  with  you,  sir,  that  the  idea  that  the  citi- 
zens should  be  able  to  enforce  their  rights  may  be  a  very  fruitful 
one  to  think  about.  If  we  cannot  get  the  prosecutor  or  the  Depart- 
ment of  Justice  to  do  it,  perhaps  the  citizens  themselves  can  do  it. 
I  think  this  is  an  important  point  that  would  bear  serious  considera- 
tion. 

I  have  nothing  further. 

]Mr.  Edmisten.  Mr.  Rankin,  on  several  occasions  this  subcommit- 
tee has  had  Assistant  Attorney  General,  of  the  Office  of  Legal  Coun- 
sel, which  you  were  in  charge  of,  I  believe,  in  1953,  come  before  the 
subcommittee  and  give  testimony,  and  then,  in  the  middle  of  the 
testimony,  we  would  learn  from  them  that  those  Justice  Department 
officials  were  not  speaking  for  the  Justice  Department. 

As  an  example,  a  few  years  ago,  then  Assistant  Attorney  Gen- 
eral William  H.  Rehnquist  testified  on  the  impoundment  issue.  At 
one  point  he  said  that  certain  impoundment  action  was  illegal.  At 
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tlie  subcommittee's  second  series  of  hearings  on  impoundment  in 
1073,  Deputy  Attorney  General  Joseph  T.  Sneed  testified  and  said 
that  then  Assistant  Attorney  General  Rehnquist  was,  in  effect,  all 
Tret  and  did  not  know  what  he  was  talkino^  about — he  used  the  word 
"erroneous"— as  said  Assistant  Attorney  General  Rehnquist  did  not 
speak  for  the  Department  of  Justice. 

When  you  were  the  Assistant  Attorney  General  in  charcre  of  the 
Office  of  Leo:al  Counsel,  did  you  speak  for  the  Department  at  all 
times  when  you  appeared  before  committees  of  Conoress? 

Mr.  Raxkik.  Yes,  I  never  had  that  trouble  at  any  time. 

Mr.  Edmistex.  I  am  o;lad  to  hear  that  because  we  became  very 
confused  around  here  about  when  an  official  was  speaking  for  the 
Department  and  when  he  was  not. 

Mr.  Rankix.  I  am  shocked  that  it  ever  happened. 

Mr.  EnMiSTEx.  It  is  on  record. 

I  would  interpret  from  your  statement  that  you  do  not  believe  that 
the  basic  system  ought  to  be  altered  in  any  respect  right  now. 
Would  you  agree  with  me,  though,  that  under  these  trying  circum- 
stances of  the  past  year  that  the  appointment  of  a  Special  Prosecu- 
tor was  a  wise  and  advisable  thing  to  do  under  these  circumstances? 

Mr.  Raxkix.  Yes.  T  had  difficulty  with  the  idea  of  a  judicial  con- 
ference appointing  him  or  a  judicial  council  that  was  suggested  by 
one  of  the  witnesses  today — if  I  remember  right. 

They  are  not  elected  people.  What  are  you  going  to  do  if  they 
appoint  just  anj'body  that  they  happen  to  think  would  be  desirable- 
even  if  one  assumes  that  they  honestly  do  so?  But  it  is  not  wise. 
And  I  think  that  a  political  officer  has  always  in  mind,  in  my  experi- 
ence, the  fact  of  what  the  public  reaction  will  be  to  his  acts.  If  he 
makes  an  appointment,  I  think  you  are  going  to  get  someone  with 
a  better  prospect  of  having  him  do  what  you  expect  and  the  person 
appointing  be  accountatble  for  failure  to  appoint  the  proper  person. 

]Mr.  Edimistex.  You  are  not  unalterably  opposed  to  the  so-called 
permanent  Special  Prosecutor  so  long  as  he  is  appointed  by  an  elected 
official  who  is  accountable  to  the  people? 

Mr.  Raxkix.  I  am  bothered  about  the  concept  of  a  permanent  Spe- 
cial Prosecutor  who  would  be  independent  of  the  Department  of 
Justice,  because  I  think  that  you  should  hold  the  President  responsi- 
ble for  the  proper  conduct  of  the  executive  branch  of  the  Govern- 
ment. And  I  think  you  should  hold  the  Attorney  Gejieral  re.sponsible 
under  him  for  the  proper  conduct  of  the  Department  of  Justice. 
I  do  not  think  I  would  ever  let  either  one  out  from  under  the  re- 
sponsibility of  keeping  the  Gcveriiment  clean. 

That  is  my  difficulty  with  it. 

Mr.  EnMisTEX.  If  the  special  circumstances  come — ^and  we  are 
talking  about  a  time  when  allegations  are  made  against  the  Chief 
Executive  Officer  of  the  United  States  himself,  the  President — would 
you  not  concur  with  the  decision  to  appoint  a  Special  Prosecutor, 
under  the  circumstances  of  these  last  months? 

Mr.  Raxkix.  That  is  all  right.  I  certainly  hope  we  are  not  going 
to  have  that  situation  regularly. 

Mr.  Edmistex.  Let  us  end  with  this  statement. 
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"We  have  had  former  officials  of  the  Justice  Department,  liere  for  tlie 
past  days,  who  would  have  us  to  believe  that  nothing;  ever  went 
wrong  in  the  Justice  Department  during  their  tenure.  That  is  just 
not  so,  is  it? 

Mr.  Raxkix.  That  is  not  true. 

Mr.  Edmisten.  Thank  you,  jSIr.  Rankin. 

I  have  been  directed  by  the  chairman  to  recess  the  hearings  today 
until  Tuesday.  April  2,  in  this  same  room,  at  10  o'clock,  when  we 
will  hear  Prof.  Archibald  Cox,  Whitney  North  Sej^mour,  Jr.,  Con- 
gressman Fred  B.  Rooney,  and  Lloyd  Cutler. 

[Whereupon,  at  4:10  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.  on  Tuesda}',  April  2,  1974.] 
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TUESDAY,  APRIL   2,    1974 

U.S.  Senate, 
Subcommittee  on  Separation  of  Po\vers, 

Committee  on  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10 :05  p.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Hon.  Sam  J.  Ervin,  Jr.,  pre- 
siding. 

Present:  Senator  Ervin. 

Also  present:  Rufus  L.  Edmisten,  chief  counsel  and  staff  director; 
Walker  F.  Nolan,  Jr.,  deputy  chief  counsel;  J.  L.  I*ecore,  assistant 
counsel;  Telma  P.  Moore,  executive  assistant;  Clair  W.  Rodgers,  Jr., 
minority  counsel;  J.  Michael  Carpenter,  professional  staff  member; 
and  Arthur  S.  Miller,  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order,  and  the 
counsel  will  call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  first  witness  is  Prof.  Archibald 
Cox,  former  Special  Prosecutor  in  the  Department  of  Justice. 

Senator  Ervin.  We  are  delighted  to  welcome  you  to  the  committee 
and  appreciate  very  much  your  willingness  to  accept  our  invitation 
and  come  and  give  us  the  benefit  of  your  views  with  respect  to  the 
study  that  we  are  making. 

STATEMENT  OF  ARCHIBALD  COX,  WILLISTON  PROFESSOR  OF  LAW, 
HARVARD  UNIVERSITY,  AND  FORMER  SPECIAL  PROSECUTOR  IN 
THE  DEPARTMENT   OF  JUSTICE 

Biographical   Sketch   of  Archibald   Cox 

Archibald  Cox,  a  leading  authority  on  labor  law,  is  the  Samuel  Williston 
Professor  of  Law  at  Harvard  University. 

Professor  Cox  was  Royall  Professor  of  Law  at  Harvard  from  1958  to  1961, 
when  he  left  the  Faculty  to  become  Solicitor  General  of  the  United  States. 
Under  Presidents  Kennedy  and  Johnson,  Professor  Cox  represented  the  Fed- 
eral Government  in  cases  before  the  Supreme  Court  until  1965  when  he  re- 
turned to  Harvard  as  the  Williston  Professor.  This  was  not  his  first  service 
to  Washington.  He  had  served  earlier,  as  Chairman  of  the  Wage  Stabilization 
Board  under  President  Truman,  and  in  various  government  offices  during 
World  War  II. 

Born  in  Plainfield,  New  Jersey,  in  1912,  he  received  the  A.B.  (1934)  and 
LL.B.  (1937)  degrees  from  Harvard.  He  spent  a  year  as  law  clerk  to  Judge 
Learned  Hand  of  the  United  States  Circuit  Court  of  Appeals.  Professor  Cox 
was  then  associated  with  the  Boston  firm  of  Ropes,  Gray,  Best,  Coolidge  & 
Rugg  from  1938  to  1941,  when  he  entered  government  service. 
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He  joined  the  Harvard  Faculty  of  Law  in  1945,  was  appointed  professor  of 
law  tlie  following  .year,  and  Royall  Professor  of  Law  in  1958.  Howard  alumni 
elected  Professor  Cox  to  a  six  year  term  on  the  University's  Board  of  Over- 
seers in  1962;  he  resigned  from  the  board  before  returning  to  the  Faculty  on 
July  31,  1965. 

With  Professor  Derek  Bok,  now  President,  he  published  "Cases  in  Labor 
Law"  in  1948.  The  book  is  now  in  its  6th  edition  (1965).  Recent  publications 
are  "Law  and  the  National  Labor  Policy,"  (1960).  "Civil  Rights  (the  Consti- 
tution, and  the  Courts"  (with  Mark  De Wolfe  Howe  and  J.  R.  Wiggins,  1967), 
and  "The  Warren  Court :  Constitutional  Decision  as  an  Instrument  of  Reform," 
(1968). 

In  1968,  Professor  Cox  served  as  chairman  of  a  commission  which  investi- 
gated the  disorders  at  Columbia  University  and  published  a  book-length  report 
on  the  origins  of  the  disturbances.  In  the  fall  of  1969,  the  President  and  Fel- 
lows of  Harvard  College  (the  Harvard  Corporation)  delegated  to  Professor 
Cox  the  authority  to  determine  how  Harvard  would  respond  to  similar  dis- 
orders, a  responsibility  he  discharged  through  June,  1971. 

In  1972,  Professor  Cox  served  as  counsel  to  the  Massachusetts  legislature's 
Joint  Special  Committee  Established  to  Study  and  Investigate  the  Matter  of 
Justices  DeSaulnier  and  Brogna. 

He  also  serves  as  a  member  of  the  Board  of  Directors  of  the  Harvard  Uni- 
versity Press  and  is  a  member  of  the  American  Academy  of  Arts  and  Sciences. 

Professor  Cox  is  married  and  lives  in  Wayland,  Mass. 

ISIr.  Cox,  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be  back 
before  you  again. 

For  the  record,  my  name  is  Archibald  Cox.  I  am  Williston  pro- 
fessor of  law  at  the  Harvard  Law  School.  I  was  Solicitor  General 
of  the  United  States  from  January  1961,  until  December  of  1965; 
and  from  May  1973,  until  sometime  toward  the  end  of  October,  I 
was  Special  Watergate  Prosecutor  in  charge  of  a  sej^arate  unit  of  the 
Department  of  Justice. 

I  am  going  to  speak,  Mr.  Chairman,  summarizing  the  prepared 
statement  that  I  have  filed,  chiefly  about  S.  2803 — ^j^our  bill;  to  a 
lesser  extent,  about  S.  2978,  a  bill  introduced  by  Senator  Cranston; 
and  to  one  or  two  related  matters  that  I  believe  will  come  up  in  the 
testimony. 

I  would  like  to  emphasize  first  the  importance  of,  and  my  complete 
agreement  with,  what  I  understand  to  be  the  goals  of  S.  2803 :  the 
need  for  establishing  the  absolute  integrity  of  the  Department  of 
Justice;  its  freedom  from  any  and  every  form  of  partisan  or  indi- 
vidual political  influence;  the  absence  of  favoritism  of  any  other 
kind;  and  its  complete  dedication  to  equal  justice  for  all  men  under 
the  law.  Not  only  should  the  Department  of  Justice  have  those 
qualities,  as  should  all  members  of  the  bar,  but  it  is  important  that 
the  peoi^le  have  confidence  that  the  Department  of  Justice  does  have 
them,  which  is  sometimes  a  matter  of  appearances  and  not  alone  of 
substance. 

For  those  reasons,  Mr.  Chairman,  I  have  always  regretted  the  ap- 
pointment of  an  Attorney  General  who  was  either  chosen  or  seemed 
to  be  chosen  because  of  his  role  in  directing  political  campaigns. 
And  it  seems  to  me  that  it  at  least  equally  wrong,  and  perhaps  more 
wrong,  for  an  Attorney  General  to  ha\'e  any  party-political  role 
^vhile  he  is  in  office  or  to  be  looking  forward  to  resuming  a  party- 
political  role  the  minute  he  leaves  office.  Even  when  such  an  appoint- 
ment Avorks  out  well — ^and  some  of  them  have  worked  out  well — still, 
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they  do  tend  to  undermine  confidence  in  the  detachment  and  im- 
partially and  integrity  of  the  Department  of  Justice,  in  its  freedom 
from  political  influence,  because  of  the  appearance  of  things.  The 
country  would  be  very  well  served  if  we  could  establish  a  solid  tra- 
dition that  Attorneys  General  would  not  be  appointed  from  such  a 
background.  That  is  something  which,  of  course,  rests  chiefly  with 
future  appointing  Presidents;  but  it  is  also  an  area  in  which  the 
Senate  Judiciary  Committee  and  ultimately  the  Senate  itself  can 
exert  a  great  deal  of  influence. 

It  occurred  to  me  on  the  plane  this  morning  that  it  was  also 
possible  that  legislation  could  be  adopted  writing  such  a  requirement 
into  law.  I  think  such  a  limitation,  such  a  narrow  limitation,  on  the 
group  from  which  an  Attorney  General  would  be  chosen  would  not 
constitute  an  unconstitutional  interference  with  the  President's 
power  of  appointment. 

It  is  also  important  to  confidence  in  the  administration  of  justice 
tJiat  every  attorney,  from  the  Attorney  General  down  to  the  most 
junior  lawyer,  reject  and  be  expected  to  reject  every  attempt  to 
exert  personal  or  political  influence  upon  the  administration  of 
justice,  whatever  its  source. 

And  finally,  I  would  emphasize  that  there  are  times,  as  you  know, 
Mr.  Chairman,  when  it  is  every  lawyer's  duty  to  give  his  client 
advice  that  the  client  may  not  like  to  hear,  to  tell  him  what  his 
obligations  are  under  the  law.  That  obligation  rests  upon  an  Attorney 
General  in  dealing  with  his  client,  the  President,  just  as  it  does  on 
all  other  lawyers. 

In  these  senses,  Mr.  Chairman,  the  Department  of  Justice  must 
be  truly  independent.  And  I  have  a  few  modest  suggestions  that  I 
think  might  help  establish  that  independence.  But,  on  the  basis  of 
my  experience,  I  am  not  able  to  agree  that  the  purely  professional 
functions  of  lawyers  can  be  so  generally  separated  from  questions 
of  policy  in  the  best  and  highest  sense  of  that  word,  so  as  to  warrant 
enacting  legislation  that  would  make  the  Attorney  General  and  the 
Department  independent  of  the  President. 

So  it  seems  to  me  that  while  S.  2803  points  to  an  important  prob- 
lem which  concerns  us  greatly,  I  think  as  the  bill  stands  it  would  be 
unwise,  that  it  would  lead  to  duplication,  conflict,  and  therefore  be 
wasteful  of  human  and  financial  resources. 

I  might  first  call  attention  to  my  affirmative  suggestions  that  are 
at  the  end  of  my  vStatement.  The  first  is  what  I  have  already  men- 
tioned :  My  yiew  that  the  Attorney  General  should  be  a  lawyer  who 
has  no  place  in  party  machinery  and  who  has  not  recently  partici- 
jjated  in  the  direction  of  political  campaigns.  As  I  say,  that  could 
be  done  either  by  establishing  a  solid  tradition  or,  I  now  think,  sup- 
plementing my  statement,  by  the  enactment  of  legislation. 

Second,  there  certainly  are  many  functions  in  the  Department  of 
Justice  that  involve  no  questions  or  judgments  of  broad  policy.  My 
impression  is  that  virtually  all  cases  dealing  w^ith  the  enforcement 
of  the  Criminal  Code  and  the  Internal  Revenue  Code  fall  in  this 
category.  I  would  expect  it  to  be  true  of  the  great  bulk  of  the  busi- 
ness of  the  Lands  Division;  of  many  cases,  but  not  so  large  a  pro- 
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portion,  in  the  Civil  Division.  I  do  think  that  it  mioht  be  possible 
to  identify  the  kind  of  area  I  have  described  more  particnlarly  and 
to  adopt  measures — probably  by  departmental  refrulation,  but  ap- 
proved by  the  Chief  Executive — ^that  would  shut  off  all  communica- 
tions between  the  Department  and  outsiders  on  such  matters — com- 
munications of  any  kind  with  tlie  White  House,  the  executive  offices 
of  the  President,  members  of  the  Senate  or  House  of  Representa- 
tives and  their  staffs  or  obviously  other  political  fio^ures  in  or  out  of 
government,  except  those  in  government  who  have  a  direct  responsi- 
bility for  law  enforcement  in  the  area. 

This  is  a  technical  problem  that  would  deserve  further  study,  but 
I  think  it  is  worthy  of  consideration. 

Third,  the  suggestion  that  an  inspection  service  be  established 
within  the  Department  deserves  careful  study.  It  is  not  my  tliought 
that  every  man  needs  somebody  else  looking  over  his  shoulder.  Indeed, 
my  experience  is  quite  the  opposite.  But  I  think  an  inspection  service 
could  be  set  up  in  such  a  way  that  it  would  quickly  relieve  suspicion 
when  the  suspicion  was  unwarranted;  that  it  would  strengthen  what 
I  think  is  the  will  of  most  of  the  attorneys  in  the  Depart>ment  to  act 
impartially  and  independently  of  political  influence.  And,  of  course, 
it  could  dig  out  those  cases  in  which  there  has  been  improper  politi- 
cal contact  or  other  form  of  undue  influence. 

Fourth,  I  would  like  simply  to  mention — ^but  not  go  into  at  this 
time,  although  I  am  not  hinting  at  anything  terribly  mysterious — 
the  importance  sometime  of  this  committee  or  another  committee  or 
subcommittee  of  the  Judiciary  Committee  giving  careful  study  to 
the  distribution  of  information  gathered  in  the  course  of  investiga- 
tions, I  particularly  have  in  mind  distribution  of  intelligence  gath- 
ered by  the  FBI  in  the  course  of  electronic  surveillance. 

Senator  Erwn.  I  might  state  that  the  Subcommittee  on  Consti- 
tutional Rights  is  dealing  with  legislative  proposals  on  that  specific 
point  at  this  time, 

Mr,  Cox,  It  certainly  is  a  very  important  one — 'both  the  substance 
and  also  the  matter  of  where  the  information  goes  if  this  method  of 
investigating  is  to  be  tolerated  any  longer. 

Finally,  Teapot  Dome,  Watergate,  and  all  its  associated  wrong- 
doings have  taught  us  the  sad  lesson  that  crime  and  the  interference 
with  the  administration  of  justice  can  reach  toward  the  top  of  the 
executive  branch,  Wliere  there  is  reason  to  believe  that  this  may  have 
happened,  investigation  and  prosecution  cannot  be  left  under  the 
Attorney  General  or  Assistant  Attorney  General  or  others  in  the 
Department  of  Justice  appointed  by  the  President  and  necessarily 
answerable  to  him.  The  pressures,  the  tensions  of  divided  loyalty 
are  too  much  for  any  man,  and  as  honorable  and  conscientious  as  any 
individual  might  be,  the  public  could  never  feel  entirely  easy  about 
the  vigor  and  thorouglmess  with  which  the  investigation  was  pur- 
sued. Some  outside  person  is  absolutely  essential,  Tlie  question  is 
what,  if  an^i".hing,  should  be  done. 

I  suppose  that  the  choice  lies  between  (1)  setting  up  a  permanent 
office,  which  would  have  the  duty  of  investigating  possible  wrong- 
doing in  the  executive  branch,  (2)  providing  for  a  study,  such  as 
Senator  Cranston  proposes,  of  a  permanent  mechanism  which  would 
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bring  a  Special  Prosecutor  into  being  when  needed  and  avoid  the 
delays  that  have  been  experienced  in  the  past,  and  (3)  doing  nothing 
and  dealing  ad  hoc  with  such  occasions  as  we  have  done  in  the  past. 

I  am  quite  clear  in  my  own  mind  that  it  would  be  a  mistake  to  set 
up  a  permanent  office  of  Special  Prosecutor  My  chief  reason  is  that 
I  think  the  primary  responsibility  for  preventing  wrongdoing  high 
in  the  executive  branch,  for  exposing  it  promptly  and  dealing  vigor- 
ously with  wrongdoers,  lies  with  the  President.  Thei-e  is  no  substi- 
tute' for  that  responsibility  and  no  President  should  be  relieved  of 
it  or  of  the  consequences  if  he  does  not  deal  with  it.  Setting  up  a 
separate  organization  would  dilute  the  President's  responsibility  and 
the  responsibility  of  those  under  him.  That  would  be  a  grave  mistake. 

Second,  T  doubt  the  need  for  such  an  office.  I  think  that  we  have 
been  able  to  trust  in  most  of  our  Presidents.  I  pray  that  we  wnll  be 
able  to  trust  in  the  integrity  of  future  Presidents.  I  do  not  think 
the  volume  of  business,  likely  business,  Avould  support  such  an  office, 
and  that  this  would  result  in  the  people  in  the  office  running  around 
looking  for  something  to  do.  Well,  they  should  be  zealous  and  if 
tiiere  is  wrong,  they  should  find  it.  The  difficulty  is  that  if  it  turned 
out  to  be  that  kind  of  office,  one  would  not  attract  to  it  a  man  of 
sufficient  stature,  independence  and  lack  of  political  ambition.  Those 
qualities  would  be  prerequisites,  if  the  need  unhappily  should  ever 
again  arise. 

I  am  inclined  to  favor  a  special  study  along  the  lines  suggested  by 
Senator  Cranston.  I  say  "inclined,"  because  I  am  not  sure  what  the 
mechanism  would  be.  I  am  not  sure  that  a  mechanism  is  needed,  but 
it  is  quite  clear  to  me  that  some  thought  could  profitably  be  directed 
to  this  problem.  Although  it  has  not  arisen  often,  it  is  an  enormously 
important  problem  when  it  does  arise ;  and  it  may  be  that  time  could 
be  saved  by  providing  for  such  a  mechanism. 

I  would  make  one  suggestion,  the  merit  of  which  you,  Mr.  Chair- 
man, and  the  subcommittee  are  much  better  equipped  to  appraise 
tlian  I,  but  as  an  ordinary  citizen  I  would  prefer  to  see  the  Senate — 
this  subcommittee — appoint  its  own  panel  of  experts  rather  than  to 
ask  the  Chief  Justice  to  appoint  a  commission.  I  think  if  it  were 
made  clear,  as  I  am  sure  it  would  be,  that  the  Judiciary  Committee 
was  sincere  in  this,  that  just  as  good  men  could  be  obtained.  For  the 
Senate  to  undertake  its  own  studies  in  areas  of  this  kind  would  have, 
in  time  and  if  pursued  on  other  fronts,  a  very  desirable  effect  in 
building  up  the  ability  of  the  Senate  and  House  and  Congress  to 
initiate  legislation  and  not  to  be  dependent  upon  outsiders  for  that 
sort  of  thing.  So  I  would  suggest  that  if  the  idea  deserves  considera- 
tion, that  that  kind  of  change  in  the  panel  of  experts  be  considered, 
too. 

Now,  let  me  turn  back  to  my  reasons  for  opposing  giving  the 
Attorney  General  and  the  Department  of  Justice  a  wholly  inde- 
pendent status.  I  am  going  to  speak  chiefly  out  of  my  personal  ex- 
perience, because  I  think  that  would  be  more  helpful  to  the  commit- 
tee than  my  simply  theorizing  about  things  that  I  know  something 
about  but  have  not  been  responsible  for. 

Speaking  fii-st  to  the  Department's  litigation —  as  I  see  it,  the 
litigation  conducted  by  the  Department  varies  over  a  wide  range 
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when  you  view  it  in  terms  of  the  degree  to  which  broad  questions 
of  policy  are  involved.  At  one  extreme  is  the  prosecution  of  viola- 
tions of  the  Criminal  Code.  Except  in  some  of  tlie  cases  that  we  do 
not  think  of  as  ordinary  provisions  of  the  Criminal  Code,  there  is 
not  the  slightest  excuse  for  anyone  except  the  Department  of  Jus- 
tice, the  U.S.  attorneys,  the  grand  jury  to  be  concerned  with  the 
liandling  of  those  investigations  or  prosecutions.  They  do  not  in- 
\-olve  any  kind  of  policy  that  the  White  House  has  anything  to  do 
with,  nor  unless  the  case  involves  some  statute  that  another  depart- 
ment is  concerned  with,  are  they  matters  that  any  other  policymaker 
in  tlie  Government  has  anything  to  do  with. 

]Most  tax  cases,  perhaps  all  tax  cases,  are  of  this  character.  I  am 
sure  that  many  cases  in  Lands  Division  are  of  this  character,  and 
certainly  routine  tort  claims  that  the  Civil  Division  defends  should 
be  and  are  of  this  character. 

But  at  the  other  extreme  there  lies  a  type  of  case — I  think  the 
greatest  number  of  them — in  which  decisions  concerning  the  treat- 
ment of  tlie  law  and  the  facts  simply  cannot  be  separated  from  ideas 
of  economic,  social  or  political — in  the  higher  sense  of  the  word — 
philosophy.  In  those  areas,  the  decision  of  what  legal  theory  to  press 
on  a  court,  what  interpretation  of  the  statute  to  urge,  w^hat  settle- 
ment, perhaps,  to  adopt,  is  just  as  much  dependent  upon  one's  policy 
preferences  as  it  is  upon  one's  judgment  as  to  the  facts  and  law  books 
read  in  the  way  a  lawyer  does  when  there  are  not  deep  underlying 
questions  of  policy.  The  decisions  also  have  vast  social  and  economic 
consequences. 

It  seems  to  me  that  the  President  should  have  the  power  and  re- 
sponsibility for  making  these  decisions  when  they  are  important 
enough  for  him  to  make  them,  or  at  least  should  have  someone  who 
is  attuned  to  his  philosophy  of  government  making  them.  The  chief 
reason  he  should  be  involved  in  making  such  decisions  is  that  there 
should  be  political  responsibility  for  the  decision,  and  it  is  through 
the  President,  in  the  quadrennial  elections  and  the  impact  upon  off- 
term  elections,  that  that  political  responsibility  is  made  known. 

I^t  me  try  to  give  just  a  few  examples — and  if  I  am  too  long 
about  it,  Mr.  Chairman,  I  would  be  glad  to  have  you  interrupt  me. 

I  think  first  of  a  case  which,  because  of  the  date — 1908 — is  not 
within  my  personal  experience.  But  I  happened  to  note  the  other 
day  that  President  Theodore  Roosevelt  decided  in  1908  not  to  prose- 
cute U.S.  Steel  because  of  the  acquisition  of  the  Tennessee  Coal  & 
Iron  Co.,  because  he  was  fearful  that  proceeding  against  U  S.  Steel 
"would  impair  business  confidence  at  a  time  when  business  confidence 
was  just  on  the  upturn  after  the  financial  panic  of  1907.  That  might 
have  been  a  wnse  or  unwise  decision;  it  was  certainly  a  very  contro- 
Acrsial  one.  But  it  does  seem  to  me  that  it  is  the  kind  of  decision  that 
it  was  right  for  the  President  to  make. 

Suppose — and  I  do  not  suggest  this  myself — ^but  suppose  that  an 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Division  were 
to  be  persuaded,  as  I  have  heard  a  few  antitrust  lawyers  suggest — 
not  in  the  Department  now — that  suit  should  be  brought  to  break 
up  A.T.  &  T.,  General  Motors,  and  U.S.  Steel.  I  think  that  a  smart 
antitrust  lawyer  could  develop  a  theory  which  you  could  not  say  was 
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impossible  on  the  cases  or  required  by  the  cases.  It  would  seem  to  me 
tliat  plainly  the  decision  to  embark  on  any  such  program  as  that  is 
one  of  the  highest  policy,  and  one  that  no  Attorney  General  would 
be  expected  to  institute  or  ought  to  be  in  a  position  to  institute  with- 
out consulting  the  President.  Yet,  if  he  were  made  independent,  as 
under  S.  2803,  he  might  be  of  a  different  view  from  the  President.  I 
take  it  that  it  would  then  be  his  duty  to  make  up  his  own  mind 
regardless  of  the  President's  views 

My  example  is  a  caricature  chosen  because  it  makes  my  point  more 
clearly  than  a  more  realistic  case  would.  But  surely  there  have  been 
times  when  this  same  sort  of  issue  arose  with  respect  to  bank  mergers, 
allegedly  failing  newspaper  acquisitions,  the  treatment  of  conglom- 
erate mergers  and  the  like. 

My  second  example  I  simply  mention  because  you  will  remember 
it  very  well,  Mr.  Chairman:  is  the  litigation  that  was  begun  in  the 
mid-1 9-i0"s  with  respect  to  offshore  oil,  the  oil  under  the  marginal 
sea.  That  seems  to  me  to  be  another  example  of  litigation  in  which 
there  were  balanced  legal  arguments  on  both  sides.  It  was  a  major 
question  of  policy  before  the  White  House  and  before  the  Congress 
and,  indeed  in  the  1952  election;  it  was  before  the  country  for  a  long 
period. 

Let  me  give  one  last  example,  because  it  shows  how  often  this 
intei-action  develops  in  areas  where  you  would  not  expect  it. 

While  I  was  Solicitor  General,  the  question  arose  on  whether  the 
National  Labor  Kelations  Board  had  jurisdiction  over  questions  of 
lepresentation  and  unfair  labor  practices  involving  the  vessels  owned 
by  Panamanian,  Liberian,  and  Hondurian  corporations  that  flew 
the  flags  of  those  countries — the  so-called  flags  of  convenience. 

If  the  National  Labor  Relations  Board  did  have  jurisdiction,  there 
would  be  a  very  good  chance  that  the  seamen  aboard  the  vessels 
would  be  organized  by  the  National  Maritime  Union  chiefly,  but 
also  by  the  Masters,  Mates,  and  Pilots  and  other  maritime  unions. 
Tliat  the  wage  scales  would  rise  enormously,  that  the  vessels  could 
no  longer  be  operated  in  the  world  market  under  beneficial  U.S. 
ownership,  and  that  they  would  pass  out  of  the  flags  of  convenience, 
to  Greek,  Norwegian,  Danish,  perhaps  United  Kingdom  flags  and 
thus  would  no  longer  be  subject  to  the  potential  control  of  our 
Army  and  Navy  in  the  event  of  need.  This  was  a  qviestion  on  which 
the  Solicitor  General  was  expected  to  file  a  brief  amicus,  even 
though  the  United  States  was  not  a  party  as  such.  Clearly,  what  is 
now  the  Department  of  Transportation  but  was  then  the  Commerce 
Department — the  maritime  agencies — had  an  interest;  the  Labor 
Department  had  an  interest;  the  Army  and  Navy  had  an  interest; 
the  Bureau  of  the  Budget  had  an  intei-est  because  one  possible  solu- 
tion would  have  been  to  have  the  National  Labor  Relations  Board 
take  jurisdiction  and  then,  in  order  to  keep  control  of  the  vessels, 
enormously  increase  the  subsidies  available,  which  of  course  would 
have  required  congressional  action. 

This  was  something  that  was  referred  to  a  committee  of  the  Cabi- 
net and  ultimately  went  to  President  Kennedy  in  the  Cabinet  room. 
It  is  true  that  it  was  a  question  of  law  and  in  the  end  the  Supreme 
Court  decided  it.  But  nevertheless,  the  view  that  the  Solicitor  Gen- 
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era!  would  ur^e  upon  the  Court — one  likes  to  tliink  he  has  some 
influence — and  the  aroruments  made  were  determined,  and  I  think 
should  have  been  detennined,  at  that  level. 

I  left  out  the  State  Department;  it  obviously  had  an  interest 
because  the  foreiofn  ^rovernments  were  pressing'  it  very  hard. 

So  I  think  you  will  find  all  through  the  Department  questions 
that  affect  the  Solicitor  General,  the  Civil  Eights  Division,  the 
Antitrust  Division  and  also  questions  that  come  up  somewhat  ex- 
pectedly  in  some  of  the  other  divisions,  where  the  narrowly  defined 
lawyer's  function  simply  cannot  he  separated  from  policymaking 
functions.  Often,  of  course,  the  policymaking  function  is  exercised 
by  the  lawyer;  in  the  end,  I  decided  what  position  we  would  take 
on  the  flag  of  convenience.  Still,  they  are  questions  on  which  there 
should  be  enipathy  between  the  Attorney  General.  Solicitor  General, 
and  the  Assistant  Attorneys  General  and  those  who  are  elected  to 
be  responsible  for  policy. 

My  other  two  points  I  can  make  much  more  briefly.  I  have  the 
feeling,  although  I  laiow  less  about  it,  that  if  one  were  to  attempt 
to  separate  the  Department  and  its  legislation  functions — that  is  to 
say,  its  preparation  of  legislation  to  submit  to  the  Congress — from 
the  Executive  Offices  of  the  President,  that  the  consequence  would  be 
that  the  President  would  have  to  set  up  a  group  of  lawyers  to  imple- 
ment his  wishes,  his  views  and  policies,  in  an  area  in  which  the  De- 
partment of  Justice  was  functioning.  Now  sometimes  this  might 
work  well;  other  times  it  would  cause  conflict  and  confusion.  It 
certainly  would  result  in  duplication.  And  I  think  it  would  result 
in  building  up  the  staff  of  Presidential  aides  and  increasing  their 
isolation  from  one  of  the  established  departments.  Both  consequences 
I  would  regard  as  very  undesirable. 

I  have  the  same  feeling,  Mr.  Chairman,  with  respect  to  the  prob- 
lem of  advice  to  the  President.  I  do  not  think  I  need  spell  it  out 
because  it  is  no  different  in  principle  than  the  point  I  have  just  tried 
to  make. 

So,  my  conclusion  is  that  while  I  agree  with  the  goals  and  the 
absolute  need  for  integrity,  independence  and  fairness,  detachment 
from  any  kind  of  practice  and  political  influence,  I  also  think  that 
the  links  between  the  professional  work  of  the  Department  and  the 
formation  of  policy  and  responsibility  for  policy  are  such  that  the 
separation  would  be  unwise,  and  that  we  must  resort  to  more  par- 
ticular measures.  And  in  the  end,  of  course,  there  is  no  substitution 
for  men  of  honor  and  integrity  and  high  professional  ideals. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Cox  follows :] 

Prepared  Statement  of  Archibald  Cox 

My  name  is  Archibald  Cox.  I  am  Williston  Professor  of  Law  at  tlie  Harvard 
Law  School.  I  served  as  Solicitor  General  of  the  United  States  from  January 
1961  until  .July  1965  under  Presidents  Kennedy  and  Johnson.  From  May  1973 
until  October  1973  I  was  Special  Watergate  Prosecutor  in  charge  of  an  in- 
dependent force  attached  to  the  Department  of  Justice. 

I.      THE     NEED     FOR     IMPARTIAL,      NONPOLITICAL      JUSTICE 

The  goals  of  S.  2803  should  be  kept  constantly  before  us :  the  absolute  integ- 
rity of  the  Department  of  Justice,  its  freedom  from  any  and  every  form  of 
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partisan  or  individual  political  influence,  the  absence  of  favoritism  of  any 
other  kind,  the  complete  dedication  to  equal  justice  under  law.  The  Depart- 
ment of  Justice  should  have  these  qualities.  The  people  must  have  confidence 
that  it  has  them. 

For  these  reasons  I  have  regretted  the  occasions  upon  which  Attorneys  Gen- 
eral either  were  chosen  or  seemed  to  be  chosen  because  of  their  roles  in  directing 
political  campaigns.  It  is  at  least  equally  wrong  for  an  Attorney  General  to 
exercise  party-political  functions  while  in  office.  Even  when  they  worked  out 
well,  such  appointments  tend  to  undermine  confidence  in  the  integrity  with 
which  justice  is  administered.  The  public  interest  would  be  better  served  if 
we  could  establish  a  solid  custom  of  choosing  Attorneys  General  from  outside 
the  machinery  of  political  campaigns.  This  should  be  no  less  the  concern  of 
the  Senate  and  its  Committee  on  the  Judiciary  in  confirming  appointments 
than  of  a  President  in  making  them. 

It  is  also  important  to  confidence  in  the  administration  of  justice  that  every 
attorney,  from  the  Attorney  General  down  to  the  most  junior  young  lawyer, 
reject  and  be  expected  to  reject  every  attempt  to  exert  personal  or  political 
influence  upon  the  administration  of  justice,  whatever  its  source. 

Finally,  there  are  times  when  it  is  a  lawyer's  duty  to  tell  his  client  bluntly 
what  the  law  requires  even  though  the  client  dislikes  the  advice,  I  think  this 
obligation  rests  upon  an  Attorney  General  in  dealing  with  the  President. 

In  these  senses  the  Department  of  Justice  must  be  truly  independent.  At  the 
end  of  my  statement  I  have  a  few  very  modest  suggestions  that  might  help 
establish  this  kind  of  independence.  But  I  cannot  agree  that  the  professional 
functions  of  its  lawyers  can  always  be  divorced  from  policy  in  the  best  and 
highest  sense  of  that  much-abused  word.  On  matters  of  policy  in  that  sense 
the  elected  Chief  Executive  should  be  responsible  and  have  the  final  word. 
Consequently  I  oppose  S.  2803  as  unwise,  wasteful  of  human  and  financial  re- 
sources, and  probably  unconstitutional. 

n.    LITIGATION 

TVhen  examined  in  terms  of  the  degree  to  which  broad  questions  of  policy 
suitable  for  Presidential  determination  are  involved,  the  litigation  conducted 
by  the  Department  of  Justice  covers  a  wide  range. 

At  one  extreme  lies  the  investigation  and  prosecution  of  violations  of  the 
criminal  code :  bank  robbery,  narcotics  offenses,  obstruction  of  justice,  frauds 
upon  the  revenue,  etc.  The  enforcement  of  the  Criminal  Code  .seldom  presents 
broad  questions  of  policy.  Investigations  should  be  conducted,  evidence  should 
be  presented  to  grand  juries,  and  indictments  should  be  prosecuted,  all  without 
outside  interference.  There  can  be  very  few  occasions  on  which  the  President, 
any  White  House  aide  or  any  other  political  figure  would  have  proper  grounds 
for  concerning  himself  with  an  individual  case,  or  with  any  category  of  cases, 
except  to  ensure  that  the  Department's  duties  were  being  vigorousl.v  performed. 

These  observations  also  apply  to  most  cases  in  the  Tax,  Lands  and  Civil 
Divisions. 

At  the  other  end  of  the  range  lies  a  type  of  case  most  often  found  in  the 
Anti-Trust  and  Civil  Rights  Divisions — eases  in  which  decisions  concerning 
the  treatment  of  the  law  and  facts  cannot  be  separated  from  ideas  of  economic, 
social  or  political  philosophy.  In  these  areas  decisions  upon  whether  to  com- 
mence legal  action,  upon  what  legal  theory  or  interpretation  of  a  statute  to 
press  upon  the  courts,  or  upon  when  to  accept  proposed  settlements,  do  not 
depend  simply  upon  reading  the  statute  and  court  decisions  and  conducting 
a  thorough  fairminded  investigation  of  the  facts.  The  decisions  taken  will  very 
properly  be  influenced  by  policy  preferences.  The  decisions  will  also  have  social 
and  economic  consequences,  sometimes  consequences  of  vast  importance.  The 
governing  policy  preferences  should  be  those  of  the  Chief  Executive  chosen  in 
the  last  national  election.  The  undertaking  of  such  litigation,  which  may  be 
welcomed  by  some  but  feared  by  others,  should  not  be  left  to  lawyers  alone; 
nor  to  any  other  appointed  executive  official  independent  of  the  President. 

Let  me  give  a  few  concrete  illustrations : 

At  least  since  1908.  if  not  before.  Presidents  have  been  consulted  about  the 
Institution  of  major  antitrust  suits.  In  1908  President  Theodore  Roosevelt  de- 
cided that  no  action  should  be  taken  under  the  Sherman  Act  against  U.S.  Steel 
Corp.'s  acquisition  of  Tennessee  Coal  and  Iron  Co.  because  of  the  need  to 
maintain  the  business  confidence  required  for  recovery  from  the  financial  panic 
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of  1907.  President  Roosevelt's  decision  may  have  been  wise,  border-line  or 
foolish.  Whatever  the  merits  of  the  choice,  surely  it  involved  the  kind  of 
judgment  for  which  the  Chief  Executive  be  responsible  and  which  he  should 
have  the  chance  to  exercise. 

Letting  our  imaginations  roam  suppose  that  the  Antitrust  Division  pro- 
posed to  bring  suits  to  break  up  American  Telephone  &  Telegraph  Co.,  General 
Motors  and  U.S.  Steel  Corp.  A  smart  antitrust  lawyer  could  probably  spell  out 
a  legal  theory  to  support  each  of  these  actions  under  the  Sherman  Act — a 
theory  that  precedent  neither  required  nor  condemned.  The  decision  to  press 
such  a  theory  upon  the  courts  would  therefore  depend  upon  considerations  out- 
side the  law  books.  Probably,  it  should  be  made  by  the  President.  Surely,  it 
should  be  consistent  with  the  program  of  the  Administration  last  elected  to 
office.  Surely,  someone  should  be  responsible  politically,  and  that  must  be  the 
President.  None  of  these  things  could  be  assured  if  the  Attorney  General  were 
appointed  for  a  long  term  and  assured  independence. 

My  last  example  is  probably  over-dramatic,  but  essentially  similar  pro])lems 
justifying  if  not  requiring  consultation  between  the  Department  of  Justice 
and  the  Executive  Offices  repeatedly  arise  in  the  administration  of  the  anti- 
trust laws. 

Moving  to  other  areas,  let  me  give  two  less  obvious  examples. 

(a)  In  the  mid-1940's,  when  the  value  of  offshore  oil  fields  and  other  re- 
sources came  to  be  appreciated,  a  dispute  arose  over  whether  the  resources 
under  the  marginal  sea — ordinarily  a  three  mile  belt  measured  from  the  coast- 
line— belong  to  the  United  States  or  the  States.  Legal  arguments  could  be  in- 
voked on  both  sides.  No  lawyer  could  fairly  give  a  firm  categorical  answer 
with  any  degree  of  assurance.  Whether  the  United  States  should  claim  owner- 
ship and  press  its  claim  in  the  Supreme  Court  or  should  leave  the  resources  to 
the  coastal  States  was  therefore  just  as  much  a  question  of  high  policy  as  of 
law.  Indeed,  the  question  divided  members  of  Congress  and  the  political  par- 
ties for  a  niimber  of  years.  Again,  I  submit  that  questions  of  such  national 
importance  and  political  content  should  be  made  by  those  who  are  politically 
responsibly  through  the  President  and  Presidential  elections. 

I  say  this  with  full  recognition  that  the  final  decisions  in  such  cases  are 
made  by  the  courts  unless  Congress  overrules  them.  The  view  pressed  upon 
the  courts  by  the  United  States  nonetheless  carries  great  weight  and,  unless 
the  United  States  sues,  such  issues  may  never  come  on  for  judical  determina- 
tion. 

(b)  My  next  example  shows  how  widely  a  seemingly  narrow  legal  question 
may  implicate  administration  policies.  A  question  arose  during  the  early  1960"s 
as  to  whether  the  National  Labor  Relations  Board  had  jurisdiction  over  unfair 
labor  practices  and  questions  of  repre.sentation  involving  the  crews  of  vessels 
beneficially  owned  by  U.S.  interests  but  title  to  which  was  in  a  foreign  corpo- 
ration and  which  flew  a  foreign  flag,  typically  the  Hondurian,  Panamanian  or 
Liberian  flag.  If  these  crews  were  organized  and  represented  by  U.S.  labor 
unions,  the  cost  of  wages  and  salaries  could  be  ex])ected  to  rise  very  sharply 
and  there  was  reason  to  think  that  the  vessels  would  then  be  unable  to  com- 
pete in  the  world  market,  would  be  sold  to  truly  foreign  interests  and  would 
pass  beyond  U.S.  control.  For  this  reason  the  Army  and  Navy  were  much  con- 
cerned about  the  view  the  United  States  would  present  in  the  Supreme  Court. 
The  State  Department  was  involved  because  of  the  strong  representations  of 
other  governments.  The  interests  of  the  Labor  Department  and  of  maritime 
agencies  in  what  was  then  the  Commerce  Department  are  obvious.  The  Direc- 
tor of  the  Budget  was  involved  because  one  possible  solution  was  to  ask  Con- 
gress for  the  large  subsidy  needed  to  make  the  vessels  competitive  under  the 
U.S.  flag.  The  issue  was  studied  by  a  Cabinet  committee  for  some  period  and 
then  pTit  before  the  President.  Surely,  no  other  course  would  be  proper.  The 
position  submitted  to  the  courts  in  such  cases  must  be  determined  by  the 
President  or  by  men  whom  he  has  chosen  because  of  his  confidence  in  their 
philosophical  outlook  and  judgment.  There  is  no  other  way  of  securing  re- 
sponsive and  responsible  government. 

I  have  spoken  thus  far  of  individual  cases.  Their  number  might  be  endlessly 
multiplied.  Even  more  important  are  the  policy  decisions  that  underly  pro- 
grams looking  to  litigation  as  a  tool  for  attacking  broad  social  and  economic 
problems.  Civil  rights  is  a  clear  example.  The  philosophy  that  dominated  the 
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legal  positions  and  litigation  of  the  Dei)artment  of  Justice  iinder  Presidents 
Kennedy  and  Johnson  was  strikingly  different  from  that  prevailing  under 
President  Nixon.  Suppose  that  Attorney  General  Ramsey  Clark  had  begun 
a  6  year  term  in  1968.  Surely,  he  would  still  be  free — indeed  have  a  duty— to 
continue  the  civil  rights  policies  and  programs  of  previous  years.  Although 
they  come  much  closer  to  my  own  views  than  the  civil  rights  policies  and  pro- 
grams of  the  present  Administration,  I  cannot  agree  that  Attorney  General 
Clark  should  have  stayed  in  a  position  to  work  his  will  without  regard  to  the 
results  of  the  1968  and  1972  elections.  For  if  I  were  to  espouse  that  proposi- 
tion, then  I  would  have  to  be  prepared  to  see  another  holdover,  with  whom 
I  might  strongly  disagree,  continue  to  impose  his  views  despite  one  or  even 
two  intervening  elections.  A  President  Kennedy  surely  should  not  have  been 
frustrated  in  his  civil  rights  policies  by  an  Attorney  General  Michell. 

My  last  example  can  be  stated  very  shortly.  I  believe  that  there  are  econo- 
mists who  are  convinced  that  a  tough  campaign  of  trust-busting  would  help 
to  meet  the  problem  of  inflation,  including  perhaps  vigorous  proceedings  against 
some  labor  unions.  S.  2803  would  put  the  decision  to  act  or  not  act  upon  this 
theory  in  the  hands  of  an  Attorney  General  who  might  be  wholly  out  of  sym- 
pathy with  an  Administration  brought  to  power  by  an  overwhelming  popular 
and  electoral  vote.  Surely,  such  a  decision  can  properly  be  made  by  the  Ad- 
ministration whose  right  to  govern  rests  upon  the  electoral  mandate,  not  only 
because  it  alone  has  the  mandate  of  the  people  but  because  the  adoption  or  re- 
jection of  such  an  antitrust  program  should  be  coordinated  with  other  anti- 
inflation  measures. 

III.    LEGISLATION 

I  am  less  familiar  with  the  legislative  programs  of  the  Department  of  Jus- 
tice than  with  its  litigation,  but  it  would  seem  to  me  that  making  the  Depart- 
ment of  Justice  independent  of  the  President  would  inevitably  result  in  over- 
lapping functions,  conflict  and  confusion. 

Because  the  Department  of  Justice  is  intensively  engaged  in  the  civil  and 
criminal  enforcement  of  existing  laws,  it  becomes  familiar  not  only  with  par- 
ticular defects  but  with  their  adequacy  or  inadequacy  as  measure  for  meeting 
social  and  economic  problems.  From  that  familiarity  there  emerge  detailed 
legislative  recommendations.  The  Voting  Rights  Act  of  1965,  for  example,  grew 
directly  out  of  the  experience  of  the  Department  of  Justice  in  administering 
earlier  civil  rights  laws.  Much  of  the  structure  of  the  Act  and  many  of  its  pro- 
visions flowed  from  the  need  to  shape  them  to  the  constitutional  arguments 
with  which  the  Department  proposed  to  defend  it  in  the  Supreme  Court.  The 
bill  was  also  an  important  part  of  President  Johnson's  legislative  program.  He 
could  look  chiefly  to  the  Department  to  work  out  measures  conforming  to  his 
basic  views  because  the  Attorney  General  and  Assistant  Attorneys  General 
were  men  in  whom  he  had  confidence  and  whose  governmental  philosophy  was 
not  opposed  to  his  own. 

But  suppose  that  S.  2803  had  been  law.  The  governmental  philosophy  of  the 
Attorney  General  and  the  Assistant  Attorneys  General  might  well  have  been 
opposed  to  that  of  the  President.  Sometimes  that  might  make  no  difference. 
Perhaps  there  would  have  been  an  effort  at  cooperation  or  at  least  consulta- 
tion. But  I  cannot  imagine  a  President  Johnson  looking  to  the  Justice  Depart- 
ment of  Attorney  General  Mitchell  to  develop  his  legislative  program  on  voting 
rights  any  more  than  I  can  imagine  President  Nixon  looking  to  the  Justice 
Department  of  Attorney  General  Robert  Kennedy  for  legislative  measures  on 
school  desegregation.  The  inevitable  consequence  would  be  that  Presidents 
would  build  up  the  White  House  staff  or  Executive  Oflices  so  that  they  could 
do  the  legislative  work  now  done  by  the  Department  of  Justice. 

Such  a  trend  would  not  merely  result  in  expensive  duplication,  conflict  and 
confusion.  It  would  also  dangerously  increase  the  size  and  isolation  of  the 
executive  establishment. 

rv.    LEGAL   ADVICE 

The  same  unfortunate  consequences  would  follow  in  the  area  now  occupied 
by  the  ofl^ce  of  Legal  Counsel  in  the  Department  of  Justice.  Any  President — 
every  President — had  need  to  consult  with  lawyers  in  whose  wisdom  and  judg- 
ment he  has  absolute  trust  in  securing  legal  advice  about  his  powers  and  duties, 
and  with  whom  he  works  emphatically  in  discussing  the  legal  consequences  of  a 
course  of  action,  and  in  drafting  executive  orders. 
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If  the  Department  of  Justice  were  independent,  this  relationship  might  some- 
times develop,  but  it  seems  unlikely  to  develop  often.  A  nevply-elected  President 
is  unlikely  to  confide  in  an  Attorney  General  or  Assistant  Attorney  General 
chosen  by  the  opposing  party.  Instead,  he  will  provide  himself  with  legal 
services  by  building  up  his  personal  staff. 

V.   CONSTITXTTIONALITT 

If  Myers  v.  United  States,  272  U.S.  52  (1926)  is  still  good  law,  S.  2803  is 
unconstitutional  because  it  attempts  to  deprive  the  President  of  the  authority 
to  dismiss  high  executive  officials  vested  in  him  under  Article  II.  The  proposed 
office  would  have  neither  the  quasi-judicial  nor  the  quasi-legislative  functions 
relied  upon  in  Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935)  to 
support  the  independence  of  members  of  the  Federal  Trade  Commission.  Nor 
is  there  the  need  for  independence  that  I  think  would  have  supported  putting 
the  Special  Watergate  Prosecutor  beyond  the  power  of  the  President  to  dis- 
miss. 

I  also  question  the  constitutionality  of  attempting  to  vest  in  some  official 
independent  of  the  President  a  very  large  part  of  the  duty  that  the  Constitu- 
tion expressly  imposes  upon  the  President  "to  take  care  that  the  laws  be  faith- 
fully executed."  (Article  II,  Sec.  3).  Civil  suits  and  criminal  prosecutions  are 
major  weapons  in  the  execution  of  the  laws. 

VI.    CONCLUSION 

The  close  relationships  between  law  and  policy,  and  between  the  Attorney 
General  as  lawyer  and  the  President  as  client,  make  unwise,  if  not  impossible, 
to  give  independent  status  to  the  Attorney  General  and  Department  of  Justice. 
But  this  does  not  mean  that  there  is  nothing  to  be  done  to  free  the  administra- 
tion of  justice  from  the  dangers  of  favoritism,  political  influence,  partisanship 
or  other  improper  pressures.  Steps  can  and  should  be  taken  to  build  and  main- 
tain public  confidence  in  the  integrity  and  honor  of  the  Department,  in  its 
utter  impartially  and  absolute  independence  of  improper  influence.  I  mention 
a  few.  Others  will  think  of  more. 

1.  The  Attorney  General  should  be  a  lawyer  who  has  no  place  in  party 
machinery  and  who  has  not  recently  participated  in  the  direction  of  political 
campaigns.  "While  in  office,  he  should  have  no  role  in  party  or  election  politics. 
The  primary  responsibility  for  establishing  such  a  tradition  rests  with  future 
Presidents  and  the  men  whom  they  name  Attorney  General.  The  Senate  has 
the  power  to  exert  great  influence  in  that  direction.  Through  its  right  to  reject 
a  nominee. 

2.  There  are  many  functions  in  the  Department  of  Justice  that  involve  no 
judgments  of  policy.  Nearly  all  cases  under  the  Criminal  Code  and  Internal 
Revenue  Code  fall  in  this  category.  These  areas  should  be  identified  more  par- 
ticularly, and  measures  adopted  to  shut  off  all  communication  upon  such  mat- 
ters with  the  White  House,  the  Executive  Offices,  members  of  the  Senate  or 
House  of  Representatives  or  their  staffs,  or  other  political  figures  in  or  out  of 
government  who  have  no  open  and  direct  responsibility  for  law  enforcement 
in  the  particular  case. 

8,  I  would  like  to  see  more  careful  study  of  the  value  of  an  inspection 
service  within  the  Department  itself,  not  because  every  man  should  have  an- 
other man  looking  over  his  shoulder  but  because  an  inspection  service  could 
look  into  suspicious  circumstances  quickly  and  could  also  help  to  develop  pro- 
cedures and  other  safeguards  strengthening  the  hand  of  the  overwhelming 
number  of  men  and  women  in  the  Department  whose  only  wish  is  to  do  an 
honest,  competent  professional  job  on  the  work  assigned  to  them. 

4.  I  would  prefer  not  to  elaborate  just  now  but  I  suggest  the  importance  of 
studying  ways  of  checking  on  the  distribution  of  information  developed  by  the 
Department  including  the  Federal  Bureau  of  Investigation,  in  the  course  of 
various  kinds  of  investigations. 

5.  Teapot  Dome  and  Watergate  and  associated  wrongdoing  have  taught  us 
the  sad  lesson  that  crime  and  interference  with  the  administration  of  justice 
can  reach  towards  the  top  of  the  Executive  Branch.  When  there  is  reason  to 
believe  that  this  may  have  occurred,  investigation  and  prosecution  cannot  be 
left  to  the  Department  of  .Justice  under  the  direction  of  the  Attorney  General 
or  an  Assistant  Attorney  General  appointed  by  the  President.  The  pressures, 
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the  tensions  of  divided  loyalty,  are  too  much  for  any  man.  Honorable  and 
conscientious  as  the  individual  Attorney  General  or  Assistant  Attorney  Gen- 
eral might  be,  the  people  could  never  feel  entirely  confident  of  the  vigor  and 
thoroughness  of  the  investigation  and  the  absolute  independence  of  his  con- 
elusions. 

For  these  reasons  I  incline  to  favor  a  careful  study  along  the  lines  proposed 
by  Senator  Cranston's  bill,  S.  2978,  to  see  whether  some  ready  mechanism 
for  the  appointment  of  a  Special  Prosecutor  should  be  provided.  I  am  far  from 
sure  that  the  machinery  is  needed.  I  believe  in  focussing  individual  respon- 
sibility. The  primary  responsibility  for  preventing  wrongdoing  high  in  the 
Executive  Branch  for  exposing  it  promptly,  and  for  dealing  with  the  wrong- 
doers rests  with  the  President.  There  is  no  substitute  for  that  responsibility. 
No  President  should  be  relieved  of  it — or  of  the  consequences  of  default.  Still, 
not  all  Presidents  have  been  vigilant,  and  perhaps  we  should  plan  accordingly. 
Such  a  study  can  at  least  canvass  the  kinds  of  machinery  that  might  be  set  up. 

I  would  make  one  substantial  change  in  S.  2978.  I  would  not  create  a  wholly 
independent  commission.  Let  it  function  on  behalf  of  the  .Tiidiciary  Committee 
or  the  Senate  and  House  Judiciary  Committees  jointly.  Once  the  committee 
or  committees  made  plain  the  seriousness  of  their  purpose  and  of  their  deter- 
mination to  name  the  best  possible  men  without  regard  to  political  connections, 
it  should  be  possible  to  obtain  a  commission  of  no  less  stature  than  one  named 
by  the  Chief  Justice.  For  the  Congress  to  commission  its  own  study  by  the  best 
men  available  would  be  a  step  in  reasserting  its  legislative  functions. 

In  the  end  the  impartiality,  fair-mindedness  and  simple  decency  with  which 
justice  is  administered  depends  upon  the  honor,  humanity  and  courage  of  the 
men  who  administer  it.  My  experience  may  have  been  especially  fortunate,  or 
possibly  I  am  too  trusting  or  obtuse,  but  I  must  make  it  plain  that  the  lawyers 
in  the  Department  of  Justice,  especially  the  career  men,  with  whom  I  have  had 
the  good  fortune  to  work  have  been  free  from  improper  influence,  dedicated  to 
the  public  interest,  and  ruled  by  high  personal  and  professional  standards. 

Senator  Ei?wn.  Yon  have  given  ns  a  most  illnminatino;  and  pene- 
trating observation.  I  stated  at  the  time  I  introduced  my  bill  that  I 
was  introducing  it  as  a  blueprint  for  discussion  and  that  I  was  not 
wedded  to  the  provisions  of  the  bill.  And  sometimes  it  is  wise,  I 
think,  for  the  legislative  body  to  find  out — ^perhaps  after  an  investi- 
gation— that  there  is  very  small,  if  any,  need  for  any  additional 
legislation. 

I  certainly  agree  with  you  in  your  overall  theme  as  I  construe  it, 
that  after  all,  these  matters  could  be  handled  well  if  those  entrusted 
with  the  handling  had  sufficient  integrity. 

Mr.  Gox.  That  is  correct. 

Senator  Erven.  And  there  is  no  substitute  for  that. 

Mr.  Cox.  That  is  true. 

And  may  I  add  to  what  I  said,  that  my  experience  perhaps  in  the 
Department  was  unusually  fortunate,  but  I  would  like  to  say  that 
the  lawyers  with  whom  I  worked  there — and  I  have  done  it  going 
back  to  the  early  1940's — particularly  the  career  lawyers,  all  of  them 
w^ere  men  of  integrity  with  the  highest  professional  ideals. 

Senator  Ervin.  I  agi-ee  w^ith  your  observation  that  it  would  be 
unfortunate  to  do  anything  that  would  cause  further  isolation  of 
the  White  House  from  the  executive  departments. 

We  have  a  situation  in  which  we  have  almost  a  counterpart,  now, 
in  the  Wliite  House,  for  every  executive  department — all  of  the 
Cabinet  officers.  And  it  has  always  seemed  to  me  that  with  the  Office 
of  Legal  Counsel  and  the  Department  of  Justice  that  it  was  wholly 
unnecessary,  if  not  actually  undesirable,  for  the  President  to  have 
a  personal  attorney  to  advise  him  in  the  White  House,  because  I 
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have  always  felt  that  it  was  the  duty  of  any  legal  adviser  to  give  the 
I*resident  his  advice  with  the  highest  degree  of  intellectual  integrity. 
And  I  have  found  in  my  own  experiences  of  practicing  law  that 
sometimes  when  you  did  that,  your  client  went  to  another  lawyer 
wlio  gave  him  some  contrary  advice.  And  the  final  result,  as  far  as 
your  client  was  concerned,  was  more  or  less  a  disaster.  And  I  think 
it  would  be  a  great  mistake  to  do  anything  which  would  tend  to 
build  up  a  wall  of  separation  by  the  addition  of  staff  members  at 
the  White  House  that  would  isolate  the  President  from  the  heads 
of  his  Departments. 

Mv.  Cox.  The  very  institutionalization  of  the  Department  and  the 
institutional  connections  and  permanence  of  all  except  the  top 
echelon  of  lawyers  in  it  are  a  very  great  protection,  I  think ;  and  of 
course  they  greatly  increase  the  chance  that  the  President  will,  when 
necessary,  get  the  kind  of  advice  that  I  referred  to  at  the  beginning, 
the  kind  of  advice  that  a  client  may  not  like  to  hear,  but  that  is 
absolutely  essential  from  time  to  time,  as  you  have  just  observ^ed  from 
your  own  experience  in  private  practice. 

Senator  Ervix.  I  am  also  very  much  impressed  with  your  observa- 
tion that  it  might  be  well  for  the  Judiciary  Committee  to  study  for 
it^self — rather  than  appointing  a  study  commission — the  question  of 
whether  or  not  it  would  be  advisable  to  enact  legislation  providing 
for  a  special  prosecutor,  on  either  a  permanent  or  temporary  basis. 
You  very  positively  stated  your  views  thf^t  it  would  be  unwise  to 
set  up  a  special  prosecutor  on  a  permanent  basis.  And  I  am  personally 
^ery  reluctant  to  establish  new  commissions,  because,  although  some- 
times they  are  essential,,  too  often  they  are  so  numerous  they  almost 
trip  over  one  another.  And  I  would  think  that  that  would  be  some- 
thing that  this  committee,  the  Judiciary  Committee,  could  study 
very  well  by  Iwlding  hearings  and  soliciting  the  advice  of  people 
in  wliDse  judgment  they  have  a  high  degree  of  confidence. 

You  have  stated  your  position  so  well  I  have  very  few  questions. 

]Mr.  Cox.  Thank  you,  Mr.  Chairman. 

Professor  Miller.  May  I  ask  Professor  Cox  one  or  two  questions  ? 

Senator  Ervin.  Yes.  - 

Professor  Miller.  As  I  understand  it,  Professor  Cox,  your  posi- 
tion is  that  you  would  oppose  establishing  a  permanent  special 
prosecutor  ? 

Mr.  Cox.  Yes.  I  think  it  waters  down  responsibility.  I  doubt  the 
need,  I  very  much  doubt  the  ability  to  attract  to  the  post  the  only 
kind  of  man  who  would  be  acceptable. 

Professor  ]Miller.  Let  me  ask  a  different  question,  about  your  view 
as  a  constitutional  lawyer  on  the  power  of  Congress  to  establish  such 
an  office  under  the  Constitution. 

Mr.  Cox.  Well,  I  think  that  I  testified  before  the  full  Judiciary 
Committee  in  accordance  with  my  belief  that  Mr.  Jawoi'ski's  position 
could  constitutionally  be  put  on  a  statutory  basis.  It  seems  to  me 
that  the  need  for  absolute  independence  is  so  great  and  so  obvious, 
that  tliat  would  support  taking  out  from  under  the  Chief  Executive 
a  function  that  one  would  normally  think  of  as  a  proper  Executive 
function.  And  I  refer — I  am  sure  you  are  familiar  with  them — to  the 
stress  that  was  put  in  Humj>hreys  case  and  in  the  later  case  on  the 
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need  for  independence  in  men  who  were  performing  quasi- judicial 
functions. 

But  nevertheless,  I  think  conducting  investigations  before  a  grand 
jury  and  prosecuting  cases  in  court  has  enough  of  the  same  cliarac- 
toristics  to  support  its  constitutionality  where  there  are  reasons  for 
requiring  that  the  investigation  be  independent  of  the  Chief 
Executive  Officer  because  he  either  ma}-  be  personally  involved  or 
because  men  to  whom  he  inescapably  feels  some  kind  of  personal  or 
political  loyalty  may  be  involved. 

Professor  ]\Iiller.  Would  it  be  possible,  Professor  Cox,  as  to  the 
inspection  service  that  you  visualize  as  desirable  within  the  Depart- 
ment, to  have  that  as  a  duty  of  the  Special  Prosecutor,  the  permanent 
Si:)ecial  Prosecutor? 

Mr.  Cox.  I  did  not  quite  catch  your  question. 

Professor  Miller.  You  advocated  an  inspection  service  within  the 
Dej^artment.  Why  not  give  that  duty  to  a  permanent  Special 
Prosecutor  i 

Mr.  Cox,  Well,  it  could  be  done,  but  I  would  think  that  there 
were  advantages  in  terms  of  a  sense  of  responsibility  and  morale  in 
having  it  inside  the  Department  and  imcler  the  Attorney  General. 
It  is  his  job  to  see  that  integrity  prevails  in  the  Department,  and  I 
do  not  think  that  job  should  be  diluted^ 

Professor  Miller.  But  is  that  the  problem,  Professor  Cox?  The 
problem  is  the  trust  in  the  administration  of  justice.  If  people  do  not 
trust  the  administration  of  justice,-liow  can  we  tmii  to  the  Attorney 
General  to  investigate  himself? 

Mr.  Cox.  I  do  not  think  we  can;  I  do  not  think  we  do;  and  I  do 
not  think  it  would  be  desirable  to  start  off  with  the  presum.ption 
that  our  Attorneys  General  cannot  be  trusted.  The  presumption 
should  be  the  other  way,  and  they  should  be  held  responsible  when 
they  were  proved  incompetent  or  unfaithful.  But  until  there  is  some 
evidence  of  that  kind,  I  do  not  think  that  we  need  or  would  succeed 
in  having  a  jDermanent  outside  inspection  force. 

Professor  Miller.  But  to  the  problem  as  it  relates  to  the  studies 
tliat  have  been  made  by  the  Committee  on  Government  Operations 
of  the  Senate  on  the  trust  that  the  American  people  have  in  their 
Government  in  general,  I  am  wondering  whether  the  establishment 
of  an  internal  inspection  system  would  fulfill  the  task  of  reestablish- 
ing the  trust  of  the  American  people  in  our  Government  and  the 
people  who  govern.  I  do  not  really  want  to  pursue  the  matter.  I 
think  it  is  a  political  matter. 

We  heard  the  testimony  last  week  of  Mr.  Justice  Goldberg,  who 
thought  there  was  no  constitutional  barrier;  Mr.  Dixon  of  the  De- 
])artment  of  Justice  thought  there  w^as  a  constitutional  problem. 
If  I  understand  you  correctly — and  please  correct  me  if  I  am  wrong 
— you  would  come  down  on  the  side  of  Mr.  Justice  Goldberg,  that 
Congress,  with  carefully  drawn  statutes,  could  establish 

Mr.  Cox.  Well,  I  would  think  so.  It  is  not  free  from  doubt  because 
if  you  were  to  establish  such  a  thing  permanently,  you  would  have 
no  basis  for  asserting  a  need  for  independence  other  than  a  general 
presumption ;  you  would  not  have  the  concrete  facts  that  are  present 
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in  the  case  of  the  Watergate  affair  and  those  orrowing  out  of  it.  So 
it  is  not  as  strong  a  case  as  it  is  for  the  constitutionality  of  a  statutory 
Special  Prosecutor  in  the  particular  case.  But  I  would  think  that  the 
probabilities  were  that  it  is  constitutional. 

I  do  want  to  emphasize  also,  as  I  said  before,  that  I  very  much 
doubt  whether  you  could  attract  to  such  a  permanent  position  men  of 
sufficient  caliber,  independence,  and  public  reputation  for  the  estab- 
lishment of  the  service  to  have  the  consequences  in  the  public  view 
that  you  would  wish. 

Professor  Miller.  Thank  you,  sir,  I  have  no  further  questions. 

Mr.  Edmisten.  Professor  Cox,  in  your  statement  you  say  that  there 
are  areas  in  the  Justice  Department  where  all  communications  with 
the  "VVliite  House,  the  Executive  Offices,  members  of  the  Senate,  or 
House  of  Kepresentatives,  or  other  political  figures  should  be  shut 
off. 

That  goes  against  accountability,  does  it  not?  Do  we  not  need  more 
oversight,  especially  on  the  part  of  Congress  of  the  executive  branch 
of  the  Government. 

Mr.  Cox.  Well,  the  thought  in  my  mind^ — which  I  may  not  have 
expressed  very  clearly — was  that  there  should  be  no  communication 
about  the  handling  of  particular  cases.  I  did  not  mean  that  there 
should  be  no  scrutiny  of  what  kind  of  a  job  they  were  doing  or 
about  whether  that  precept  was  being  observed.  And  of  course,  the 
President  ultimately  has  got  to  be  sure  that  the  Assistant  Attorney 
General  in  charge  of  the  Criminal  Division  is  attending  to  business 
and  not  off  in  the  Canary  Islands. 

So  perhaps  I  stated  it  more  broadly  than  I  meant.  I  meant  that 
telephone  calls  asking  about  the  status  of  the  case — a  fortiori  tele- 
phone call  suggesting  it  may  be  a  case  to  be  dealt  with  in  a  particu- 
lar manner — from  people  in  the  executive  branch  or  any  other  source 
outside  of  the  Department,  should  be  forbidden,  that  all  such  calls 
should  be  recorded  and  that  not  reporting  them  should  be  treated 
as  a  violation  of  departmental  regulations. 

Now,  whether  these  areas  can  be  satisfactorily  marked  off  without 
creating  administrative  problems  I  am  not  sure,  but  I  suspect  it  could 
be  done. 

But  I  did  not  mean — and  I  am  sorry  if  this  is  misleading — I  did 
not  mean  any  lessening  of  general  oversight  as  to  the  efficiency, 
honesty,  and  other  qualities  with  which  the  business  was  conducted. 

I  am  glad  you  clarified  the  question. 

Mr.  Edmisten.  Although  you  do  not  favor  a  permanent  Special 
Prosecutor,  Professor  Cox,  what  is  it  that  compels  the  appointment 
of  a  Special  Prosecutor  like  you,  that  occurred  in  recent  months? 
Is  it  the  Congress  that  you  are  depending  upon  to  do  that? 

Mr.  Cox.  Well,  in  the  past  instance,  it  was  the  public  demand, 
and  most  particularly,  as  I  understand  it,  the  Judiciary  Committee 
and  the  consequences  of  the  work  of  the  special  select  committee  that 
impelled  that. 

Mr.  Edmisten.  And  you  are  depending  upon  that  in  the  future? 

Mr.  Cox.  Well,  I  went  a  little  beyond  that,  because  I  did  endorse 
the  desirability  of  studying  the  kinds  of  mechanism — either  in  the 
Congress,  the  Judiciary,  or  elsewhere,  that  might  be  set  up  to  bring 
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about  the  desio^nation  of  a  Special  Prosecutor  if  there  came  to  be  a 
reason  to  distrust  any  investifration  or  an  appearance  of  reason  to 
distrust  any  investig:ation  under  the  direction  of  the  President  or 
his  Attorney  General. 

Mr.  Edmisten.  Would  you  favor  placing  the  U.S.  attorneys  under 
the  civil  service,  so  that  you  could  have  a  cadre  of  professional 
U.S.  attorneys  that  go  on  beyond  a  particular  administration? 

Mr.  Cox.  I  never  thought  about  that,  Mr.  Edmisten.  I  have  never 
worked  in  a  U.S.  attorney's  office,  so  I  just  do  not  know. 

Mr.  Edmisten.  I  have  one  more  question. 

You  mentioned  a  moment  ago  that  it  should  be  forbidden  for  a 
campaign  manager  to  become  an  Attorney  General;  and  you  said 
that  it  has  the  appearance  of  impropriety,  if  one  is  an  Attorney 
General  and  then  immediately  becomes  a  campaign  director. 

Would  you  favor  some  sort  of  a  waiting  period  by  statute,  that  a 
person  could  not  assume  a  national  campaign  role  leaving  a  Cabi- 
net position  until  some  amount  of  time  had  elapsed  after? 

Mr.  Cox.  I  was  speaking  only  of  an  Attorney  General,  because 
that  is  the  area  before  us  and  the  one  that  I  have  thought  about. 
As  to  the  Postmaster,  well,  there  is  no  Postmaster  General  in  the 
Cabinet  now;  but  going  back  to  the  older  setup,  I  am  not  sure  that 
I  would  have  said  the  same  thing  about  the  Postmaster  General. 

I  am  not,  offhand,  prepared  to  say  that  no  party  manager  should 
have  any  position  that  would  bring  him  into  the  Cabinet. 

Mr.  Edmisten.  Thank  you. 

Senator  Ervin.  I  want  to  repeat  my  thanks  to  you  for  youi' 
appearance.  I  have  reached  the  point  where  I  believe  in  giving 
people  flowers  while  they  can  see  them. 

I  first  became  acquainted  with  you  when  you  were  assistant  to 
Senator  John  F.  Kennedy,  working  on  the  legislation  made  necessary 
by  the  revelations  of  the  McClellan  committee.  And  then  I  had  the 
opportunity  to  observe  your  work  as  the  Solicitor  General  of  the 
United  States,  and  your  work  as  the  Special  Prosecutor.  And  I  think 
you  did  a  magnificent  job  in  all  of  these  capacities ;  and  as  a  la^vyer. 
J  think  your  position  as  a  Special  Prosecutor  was  absolutely  sound 
in  all  respects.  You  were,  in  effect,  asked  to  relinquish  the  proper 
performance  of  the  duties  which  evolved  upon  you,  and  I  rejoice 
in  the  fact  that  your  integrity  was  such  that  you  refused  to  do  that. 

Mr.  Cox.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Ervin.  Thank  you  very  much. 

Call  the  next  witness. 

Mr.  Edmisten.  The  next  witness,  Mr.  Chairman,  is  the  Hon.  Whit- 
ney North  Seymour,  Jr.,  former  U.S.  attorney  for  the  Southern 
District  of  Xew  York. 

Senator  Ervin.  I  want  to  express  the  committee's  appreciation  of 
your  willingness  to  accept  our  invitation  to  give  us  the  benefit  of 
your  views  with  respect  to  the  mattere  that  we  are  discussing. 
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STATEMENT  OF  WHITNEY  NORTH  SEYMOUR,  JR.,  FORMER  U.S. 
ATTORNEY  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Biographical  Sketch  of  Whitney  North  Seymour,  Jr. 

Personal — 50  years  old.  Lives  in  Greenwich  Tillage  with  wife  Catryna  and 
two  daughters,  Tryntje,  17,  and  Gabriel,  15.  Princeton,  A.B.  '47  (Phi  Beta 
Kappa,  Magna  Cum  Laude,  and  stroke  of  varsity  crew).  Yale  Law  School, 
LL.B.  '50  (Yale  Law  Journal,  Order  of  the  Coif,  Phi  Delta  Phi).  Honorary 
Doctor  of  Laws,  New  York  Law  School  '72.  World  War  II  veteran.  Army 
Artillery.  Served  two  years  in  New  Guinea,  Admiralty  Islands,  and  the  Philip- 
pines. Rose  from  Private  to  Captain. 

Public  Service — Assistant  U.  8.  Attorney,  Southern  District  of  New  York, 
1953-56  (participated  in  income  tax  prosecution  of  Frank  Costello;  Chief  Ap- 
pellate Attorney).  Chief  Counsel,  Special  Unit,  State  Commission  of  Investi- 
gation, 1959-61  (conducted  investigations  into  waste  and  corruption  in  City 
government.  Neiv  York  State  Senator,  1966-68  (26th  District,  Manhattan). 
Gained  wide  recognition  for  his  work  as  Chairman  of  the  Senate  Committee 
on  Housing  and  for  his  independent  voting  record.  Siwnsor  of  125  new  laws 
over  3-year  period.  At  time  of  his  re-election  in  1966,  Citizens  Union  gave  him 
its  highest  rating,  saying :  "His  legislative  program  as  a  whole  was  one  of 
the  most  significant  and  constructive,  and  his  independent  voting  record,  in 
the  Citizens  Union's  .iudgment.  was  one  of  the  best  in  either  party."  United 
States  Attorney,  SDNY,  1970-73.  Supervised  non-partisan  stafE  of  94  Assistant 
U.  S.  Attorneys  in  investigation  and  prosecution  of  Federal  crimes  in  such 
areas  as  narcotics,  white  collar  crime,  and  official  corruption;  and  civil  en- 
forcement actions  in  fields  such  as  protection  of  the  environment,  civil  rights, 
and  consumer  fraud.  Personally  conducted  trial  of  Martin  Sweig,  administra- 
tive aide  to  Speaker  McCormack ;  Pentagon  Papers  case;  prosecution  of  major 
narcotics  traflScker  Louis  Cirillo ;  and  proceedings  for  release  of  Mario  Biaggi 
grand  jury  testimony.  Supervised  investigation  leading  to  Vesco  Indictment. 
Hailed  by  District  Attorney  Frank  Hogan  as  the  "best  U.  S.  Attorney  I  have 
ever  worked  with." 

Author— "Why  Justice  Fails"  (October,  1973)  ;  "The  Young  Die  Quietly— 
the  Narcotics  Problem  in  America"  (1972)  ;  "Small  Urban  Spaces"  The  Philos- 
ophy, Design.  Sociology  and  Politics  of  Yest-Pocket  Parks  and  Other  Small 
Urban  Open  Spaces   (ed.)    (1969). 

Commimitif  Service — Chairman,  Legal  Advisory  Committee,  President's 
Council  on  Environmental  Quality ;  Trustee.  New  York  Public  Library ;  Board 
of  Managers,  New  York  Botanical  Garden ;  Member,  Citizens  Committee  for 
Children ;  Former  President.  Park  Association  of  New  York  City ;  Former 
President,  Municipal  Art  Society ;  Former  Director,  Citizens  Housing  &  Plan- 
ning Council ;  Former  Director,  Citizens  for  Clean  Air ;  and  Former  Member, 
Junior  Council,  Museum  of  Modern  Art. 

Professional  Activities — Chairman  of  House  of  Delegates,  New  York  State 
Bar  Association ;  Chairman.  Centennial  Commission.  American  Bar  Associa- 
tion ;  Board  of  Directors,  American  Judicature  Society ;  Former  Member  of 
Executive  Committee,  Association  of  the  Bar  of  the  City  of  New  York ; 
Former  Director.  New  York  County  Lawyers'  Association ;  and  Member,  Ameri- 
can College  of  Trial  Lawyers. 

Mr.  Seymour.  Thank  yon.  Senator.  It  is  important  work  that  yon 
are  here  abont,  and  I  wonld  have  walked  all  of  the  Avay  here  if 
necessary  to  add  my  2  cents. 

I  shonld  correct  the  introduction  to  this  extent.  I  have  a  "Junior" 
at  the  end  of  my  name,  and  my  father  who  is  still  very  active  in 
practice  would  like  to  have  that  distinction  made  clear,  although  I 
do  not  think  that  he  disao:rees  Avith  my  views. 

The  vantai!:e  point  from  which  I  appear  today  includes  not  only 
.^1/2  years  of  service  as  U.S.  attorney  in  the  Southern  District  of 
New  York,  completed  last  June,  but  also  prior  service  as  an  assistant 
U.S.  attorney  under  J.  Edward  Lumbard  in  the  administration  of 
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Herbert  BroAvnell  in  the  mid-1950's,  the  chief  counsel  to  a  Xew 
York  State  special  investigating  commission  in  the  early  1960's,  and 
a  member  of  the  New  York  State  Senate  and  of  its  Judiciary  Com- 
mittee for  3  years.  So,  we  are  in  areas  that  I  have  had  the  oppor- 
tunity to  observe  and  participate  in  quite  closely. 

I  might  also  say  that  in  my  experience  in  private  practice,  I  have 
had  the  pleasure  of  appearing  in  the  chainnan's  home  State,  where  I 
have  come  to  knoAv  a  fine  local  lawyer  named  Fred  Helms  who  taught 
me  a  lot  of  wisdom  about  being  a  lawyer,  one  emanating  from  a 
stoiy  that  he  told  about  a  fellow  named  Sam  in  a  small  North 
Carolina  town  who  never  could  make  up  his  mind  about  the  position 
he  would  take.  And  finally,  a  couple  of  his  neighbors  in  the  country 
store  made  a  bet  that  they  could  get  him  to  take  a  positive  stand. 

So  after  the  wager  had"  been  made  they  called  Sam's  attention  to 
the  fact  that  a  mule  was  coming  down  the  road.  And  they  said, 
"Sam,  see  the  mule?"  And  Sam  nodded.  And  they  said,  "Sam,^it  is 
coming  this  way,  is  it  not?"  Sam  looked  down,  and  they  said,  "Sam, 
it  is  a  grey  mule,  ain't  it?" 

And  Sain  said,  "well,  it  is  grey  on  this  side."  [General  laughter.] 

I  propose  to  take  a  more  positive  position  than  that  on  this  terribly 
important  area  of  legislation.  I  enthusiastically  endorse 

Yes,  sir? 

Senator  Ervix.  I  might  add  that  Fred  Helms  is  one  of  my  closest 
friends. 

Mr.  Seymour.  A  lovely  man  indeed. 

I  am  very  enthusiastic  about  the  area  of  legislation  that  you  are 
working  in,  and  indeed,  terribly  grateful  as  a  member  of  the  bar 
that  the  committee  is  giving  attention  to  this  area.  I  think  that 
the  concerns  Professor  Cox  has  just  expressed  can  be  dealt  with 
effectively,  and  I  also  think  that  the  objective  behind  sensible  pro- 
posals, challenging  proposals  for  an  independent  Special  Prosecutor 
such  as  advanced  so  effectively  by  Lloyd  Cutler  can  also  be  accom- 
modated by  a  slightlv  different  approach. 

So  with  your  perniission,  I  would  like  to  deal  with  the  legislation 
directly  and  then  add  some  additional  comments. 

Henry  David  Thoreau  once  said,  "There  are  a  thousand  hacking 
at  the  branches  of  evil  to  one  who  is  striking  at  the  root."  The  Ervin 
bill  to  establish  an  independent  Department  of  Justice  is  a  com- 
mendable step  in  the  right  direction,  but  with  all  due  respect  to  its 
distinguislied  sponsor,  it  does  not  strike  at  the  root  of  the  problem. 

Changing  titles  and  tinkering  with  selection  procedures  really  just 
amounts  to  hacking  at  the  branches.  Superficial  reforms  will  not 
solve  the  fundamental  problem  that  has  afflicted  the  Department 
of  Justice  since  the  time  of  its  creation  in  1870.  What  is  needed  now 

is  major  surgerv. 

To  strike  at  the  root  of  the  problem  we  must  remove  two  inherent 
defects  from  the  present  Federal  law  enforcement  structure.  Both  of 
them  undercut  the  goal  of  impartial,  evenhanded  enforcement  of 
Federal  law. 

First,  we  must  isolate  those  functions  of  the  Department  of  Jus- 
tice and  the  Federal  Bureau  of  Investigation  which  require  primary 
loyalty  to  the  administration  in  power,  and  separate  them  from  those 
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functions  which  should  be  characterized  by  objectivity  and  im- 
partiality. 

Second,  we  must  remove  the  selection  of  principal  law  enforce- 
ment officials  from  the  arena  of  partisan  politics. 

First  of  all,  dealing  with  the  separation  of  functions,  the  most 
serious  problem  in  the  present  Department  of  Justice  is  that  the 
Attorney  General  has  a  built-in  conflict  of  interests  which  permeates 
much  of  the  Department's  operations  and  spills  over  into  the  Fed- 
eral Bureau  of  Investigation.  This  is  not  simply  a  problem  of  char- 
acter and  personality  which  can  be  corrected  by  picking  a  different 
man  for  the  job.  It  reflects  a  fundamental  flaw  in  the  original  con- 
ception of  the  Department  of  Justice,  and  unless  and  until  that  flaw 
is  corrected,  we  will  never  solve  the  underlying  problem. 

The  difficulty  is  that  we  expect  the  Attorney  General  to  serve 
two  masters  at  the  same  time:  one  is  the  President,  as  personal  and 
political  adviser;  the  other  is  the  ideal  of  nonpartisan,  evenhandod 
justice.  Time  and  time  again  tliese  two  functions  collide  with  each 
other  head  on.  "V'VHienever  it  would  be  politically  embarrassing  to  the 
President  to  have  some  particular  investigation  or  prosecution  insti- 
tuted or  pursued,  the  conflict  of  interest  immediately  comes  into 
play.  AVlienever  questions  involving  policy  matters  within  the  juris- 
diction of  the  Department — such  as  internal  security,  enforcement 
of  congressional  statutes,  or  immigration— require  advice  to  the 
President  both  from  a  political  and  legal  point  of  view,  the  conflict 
of  interest  reappears  again.  Loyalty  to  the  political  interests  of  the 
administration  may  often  require  disloyalty  to  the  goal  of  impartial 
justice. 

Over  the  course  of  history,  one  Attorney  General  after  another 
has  served  as  personal  and  political  adviser  to  the  President.  There 
is  nothing  wrong  with  the  President  having  such  an  adviser.  The 
problem  comes  when  that  very  same  official  is  also  charged  with  the 
evenhanded  enforcement  of  the  laws. 

It  is  not  enough  to  change  the  label  on  the  Department  of  Justice. 
What  must  be  done  is  to  change  the  functions  of  the  Attorney  Gen- 
eral up  and  down  the  line. 

The  divergent  roles  of  Presidential  political  adviser  and  chief  law 
enforcement  officer  must  be  definitively  and  sharply  separated.  Until 
tliey  are,  we  will  always  be  haunted  by  the  possibility  that  the  awe- 
some powei-s  of  the  Nation's  major  law  enforcement  agency  will  be 
used  for  political  purposes.  No  man  can  serve  two  masters,  particu- 
larly when  their  objectives  are  frequently  divergent  and  sometimes 
completely  opposed. 

I  suggest  that  the  committee  consider  the  creation  of  two  distinct 
senior  cabinet  positions.  In  deference  to  historical  tradition,  one 
might  still  be  called  Attorney  General.  The  other  might  be  called 
Chief  Prosecutor.  Other  labels  would  do  as  well. 

In  England,  the  political  adviser  over  the  course  of  history  has 
been  known  as  the  Chancellor,  while  the  chief  prosecuting  officer 
has  been  known  as  Attorney  General.  The  important  thing  is  not 
the  label,  but  the  function. 

The  Presidential  adviser  should  logically  be  responsible  for  the 
following  functions  now  in  the  Department  of  Justice,  all  of  which 
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are  intimately  involved  with  the  policy  interests  of  the  administra- 
tion: the  Office  of  Le«al  Counsel;  Office  of  Legislative  Affairs;  Com- 
munity Eelations  Service;  LEAA,^  Internal  Security;  and  Immi- 
gration and  Naturalization  Service. 

The  Chief  Prosecutor  should  have  a  separate  agency  under  his 
direction — possibly  a  Department  of  Law  Enforcement — which 
would  include  all  of  the  existing  civil  and  criminal  litigation  and 
law  enforcement  functions  in  the  Department  of  Justice,  including 
specifically:  the  Criminal;  Civil;  Tax;  Civil  Rights;  Antitrust;  and 
Land  and  Natural  Resources  Divisions. 

The  Solicitor  General  and  Pardon  Attorney  should  also  be  part 
of  such  agenc.y,  as  should  the  principal  investigative  agencies — the 
Bureau  of  Prisons,  however,  should  be  elsewhere,  in  an  agency  con- 
cerned with  human  resources,  such  as  HEW,^  rather  than  one  con- 
cerned with  prosecutions — the  Chief  Prosecutor  and  the  agency 
under  him  should  have  no  direct  working  relationship  with  the 
White  House.  The  office  should  be  independent  except  to  the  extent 
that  tlie  Constitution  requires  answerability  to  the  Executive  as  part 
of  the  separation  of  powers. 

These  same  lines  of  division  should  also  appl}'  to  the  Federal 
Bureau  of  Investigation.  It  too  suffers  from  an  internal  conflict  of 
interest.  To  the  extent  that  the  FBI  is  engaged  in  internal  security 
work  and  background  checks  on  the  qualifications  of  prospective 
Presidential  appointees,  its  primary  loyalty  is  directly  t-o  the  White 
House.  On  the  other  hand,  when  it  comes  to  investigation  and  en- 
forcement of  the  Federal  laws,  particularly  Federal  crimes,  the 
work  of  the  FBI  should  be  completely  impersonal  and  objective  and 
should  not  be  subject  to  any  type  of  interference  from  the  President 
or  members  of  the  White  House  staff. 

We  have  recently  seen  the  tragic  results  that  flow  from  combining 
dual  loyalties  in  the  person  of  the  Director  of  the  FBI.  In  order  to 
please  the  White  House,  the  Director  has  willingly  made  false  pub- 
lic statements  about  the  use  of  FBI  personnel  to  investigate  news- 
men; has  destroyed  incriminating  evidence;  and  has  led  midnight 
secret  police  raids  on  the  office  of  the  former  Special  Prosecutor. 
All  three  of  these  examples,  you  Avill  note,  involved  three  different- 
personalities  as  Directors  of  the  FBI.  Yet  each  one  of  them  involved 
a  perversion  of  the  proper  function  of  a  law  enforcement  investiga- 
tive agency,  which  should  not  be  partisan  to  any  man.  The  functions 
of  the  FBI  should  be  divided,  so  that  those  concerned  with  national 
security  and  related  matters  are  in  one  agency;  and  those  concerned 
with  objective  fact-gathering  and  law  enforcement  are  in  another. 
The  head  of  one  agency  might  be  called  the  Director  of  Security, 
and  the  other  Director  of  Federal  Investigations. 

Once  the  concept  of  separating  these  two  conflicting  functions  is 
recognized  and  implemented,  then  the  next  step  is  to  work  out  a 
process  of  selection  which  will  iiisulate  the  Chief  Prosecutor  and 
the  Director  of  Federal  Investigations  from  the  political  arena.  The 
Ervin  bill  makes  a  step  in  this  direction,  but  does  not  go  far  enough. 
I  suggest  the  committee  consider  establishing  a  nominating  commis- 
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sion  which  would  be  required  to  compile  a  limited  list  of  the  best 
qualified  candidates,  possibly  three  in  number,  whenever  there  is 
a  vacancy  in  either  of  these  offices,  from  which  the  President  would 
be  required  to  make  a  selection,  subject  to  Senate  confirmation. 

A  nonpolitical  nominating  commission  should  also  be  considered 
to  achieve  merit  selection  in  other  important  offices  which  have  been 
too  subservient  to  political  considerations  in  the  past.  Foremost 
among  these  is  the  office  of  U.S.  attorney. 

The  office  of  U.S.  attorney  was  created  under  the  original  Judi- 
ciary Act  of  1789.  Each  U.S.  attorney  was  vested  with  complete 
authority  to  handle  Federal  criminal  and  civil  matters  in  his  district. 
He  was  not  subject  to  any  supervision  by  the  Attorney  General  until 
the  establishment  of  the  Department  of  Justice  in  1870.  Subsequent 
legislation  has  now  given  increasing  control  to  the  Attorney  General. 
Properly,  the  U.S.  attorneys  should  be  under  the  supervision  of  a 
nonpolitical  Chief  Prosecutor,  not  under  the  direction  of  a  political 
adviser  to  the  President.  That  does  not  mean,  however,  that  these 
officials  should  not  be  selected  by  the  President,  which  gives  them 
a  stature  in  keeping  with  the  importance  of  the  office.  However,  the 
existing  practices  in  selecting  candidates  for  U.S.  attorney — for 
which  the  U.S.  Senate  itself  is  in  large  part  to  blame — have  been 
excessively  partisan  and  political.  This  partisanship  has  frequently 
interfered  with  the  independence  and  effectiveness  of  that  office. 

I  suggest  for  your  consideration  the  esbablishment  of  a  Circuit 
Nominating  Commission  in  each  judicial  circuit  of  the  United 
States,  with  the  responsibility  for  nominating  candidates  both  for 
the  ofHces  of  U.S.  attorney  and  also  for  U.S.  district  and  circuit 
judges  in  that  circuit.  Such  a  Commission  might  be  constituted  by 
having  the  chief  judge  in  each  district  court  select  one  member  of 
the  Commission  and  the  chief  judge  of  the  circuit  court  select  three 
members,  one  of  whom  would  be  designated  as  chairman.  Obviously, 
protection  should  be  built  in  to  insure  that  no  more  than  a  certain 
percentage  of  the  Commission  members  could  belong  to  the  same 
political  party  and  that  the  members  themselves  would  be  ineligible 
for  appointment  during  their  membership  on  the  Commission.  Such 
nominating  commissions  would  be  obligated  to  submit  the  names 
of  qualified  candidates  to  the  President  for  his  selection.  Once  the 
President  has  made  his  selection  from  the  list,  the  name  would  he 
submitted  to  the  Senate  for  confirmation.  In  this  way  we  would 
presei"ve  the  desirable  answerability  of  elected  public  officials  for 
the  appointment  of  senior  executive  and  judicial  officers,  while  at 
the  same  time  removing  the  selection  process  from  partisan  politics. 

When  it  comes  to  selection  of  the  Chief  Prosecutor  and  the  Direc- 
tor of  Federal  Investigations,  a  National  Nominating  Commission 
might  be  constituted,  to  be  made  up  of  the  chairmen  of  the  vari- 
ous Circuit  Nominating  Commissions,  plus  a  chairman  to  be  ap- 
pointed by  the  Chief  Justice  of  the  United  States.  This  body  would 
then  be  the  originating  agency  for  submitting  the  names  of  nomi- 
nees from  which  the  President  would  choose  the  officials. 

Obviously  it  is  desirable  to  fix  a  term  of  office  for  the  Chief 
Prosecutor  and  Director  of  Federal  Investigations  and  I  believe 
that  the  6  years  suggested  in  Senator  Ervin's  bill  is  sensible. 
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As  for  the  official  who  remains  as  political  adviser  to  the  Presi- 
dent, whether  he  be  called  Attorney  General,  Chancellor,  or  what- 
ever, his  selection  can  properly  be  left  to  the  present  method  under 
which  the  President  is  permitted  to  choose  those  officials  who  will 
directly  carry  out  his  administration's  policies.  The  same  could  be 
true  for  the  Director  of  Security.  The  important  thing  is  to  carve 
out  of  those  officials'  jurisdiction  the  responsibility  for  the  enforce- 
ment of  Federal  laws,  which  should  have  no  part  in  political  or 
policy  considerations. 

If  we  can  accomplish  reforms  of  this  scope,  then  the  agony  of 
Watergate  will  have  been  worth  the  price.  If  we  fail,  then  we  will 
continue  to  invite  future  Teapot  Domes  and  Watergates,  and  count- 
less other  instances  of  misuse  of  Federal  authority  for  personal  gain 
and  political  advantage. 

Now,  JMr.  Chairman,  since  preparing  my  statement,  I  have  con- 
ferred with  a  distinguished  member  of  the  bar  of  Great  Britain, 
who  has  supplied  me  with  a  summary  of  the  relative  duties  of  the 
British  chief  law  enforcement  officers  to  which  I  referred,  and  if  I 
may,  I  will  just  file  this,  and  ask  that  it  be  incorporated  into  the 
record,  so  that  it  can  be  available  for  reference.  And  you  will  see 
from  that  summary  that  there  is,  in  fact,  a  Director  of  Public  Prose- 
cutions in  Britain,  which  is  quite  similar  to  the  concex)t  that  I  have 
been  talking  about  here. 

[The  material  referred  to  follows:] 

SUMMAET  OF  RESPONSIBILITIES   OF  PRINCIPAL   LEGAL   OFFICERS   IN    GREAT   BRITAIN 

THE   LORD    CHANCELLOR 

He  is  a  British  OflScer  of  State  with  3  main  functions : — 

(1)  He  presides  over  the  House  of  Lords. 

(2)  He  is  the  head  of  the  judiciary. 

(3)  He  is  also  a  minister,  a  member  of  the  Government  and  of  the  Cabinet, 
having  under  his  control  all  the  judicial  appointments  in  the  country  except 
those  reserved  to  the  prime  minister,  and  a  great  deal  of  ecclesiastical 
patronage. 

As  speaker  of  the  House  of  Lords,  the  Chancellor's  powers  and  duties  differ 
considerably  from  those  of  the  Speaker  of  the  House  of  Commons.  He  puts  the 
question  but  has  no  power  to  rule  upon  points  of  order.  Like  the  Speaker  of 
the  House  of  Commons,  he  may  take  part  in  debates,  and,  unlike  modern 
speakers,  Chancellors  frequently  do  so. 

Originally  he  was  an  ecclesiastic  who  acted  as  the  King's  secretary,  and  was 
keeper  of  the  King's  conscience.  He  is  appointed  by  the  delivery  of  the  Great 
Seal,  of  which  he  is  the  keeper.  He  is  a  Privy  Councillor  and  acts  as  Speaker 
of  the  House  of  Lords,  when  he  sits  on  the  Woolsack.  He  is  the  President  of 
the  House  of  Lords,  and  of  the  Chancery  Division  of  The  High  Court.  As 
Speaker  of  The  House  of  Lords  he  presides  over  the  House  when  sitting  as 
the  Highest  Court  of  Appeal.  He  appoints  the  justices  of  the  peace  and  the 
country  judges  and  nominates  the  judges  of  the  High  Court  except  the  Lord 
Chief  Justice.  He  is  the  principal  legal  and  constitutional  adviser  of  the 
Government. 

He  is  a  member  of  the  Cabinet,  not,  it  is  said,  as  of  right,  but  because  his 
duties  as  holder  of  the  Great  Seal  make  him  a  necessary  party  to  the  inner- 
most council  of  the  Crown.  Retirement  from  the  office  of  Chancellor  is  gen- 
erally understood  to  involve  retirement  from  the  Cabinet.  He  is  also  a  sworn 
member  of  the  Privy  Council  for  the  same  reason,  and  is  said  to  have  a 
prescriptive  right  to  be  such. 

The  Lord  Chancellor  is,  in  general,  the  formal  medium  of  communication 
between  the  Sovereign  and  Parliament.  On  the  meeting  of  a  new  Parliament 
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it  is  his  duty,  in  the  event  of  the  Sovereign  not  being  present,  to  open  Parlia- 
ment in  person. 

Other  duties:  Custody  of  Great  Seal,  Ecclesiastical  Patronage  etc. 

Disqualifications :  lunacy,  bankrupty,  treason,  under  2L 

ATTORNEY-GENERAL 

He  is  the  chief  law  officer  of  the  state  or  nation  and  the  legal  adviser  to 
the  chief  executive.  He  is  the  Crown's  representative  in  courts  of  law  and 
the  legal  adviser  of  the  Sovereign  and  the  Sovereign's  ministers.  He  is  a  mem- 
ber of  the  Government,  but  not,  nowadays,  of  the  Cabinet.  He  is  a  member  of 
the  House  of  Commons.  Although  he  is  a  minister  of  the  Crown,  he  exercises 
the  majority  of  his  functions  in  a  quasi  judicial  manner  without  regard  to 
political  considerations  of  any  kind. 

Civil  proceedings  by  or  against  the  Crown  may  be  instituted  by  or  against 
the  Attorney-General  in  lieu  of  the  appropriate  Government  Department.  After 
proceedings  have  been  instituted  he  may  be  substituted  for  the  authorized 
Government  Department,  or  vice  ver.sa.    (Crown  Proceedings  Act  1947,  S.  17). 

The  Attorney-General  and  Solicitor-General,  and  the  Lord  Advocate  and 
Solicitor-General  for  Scotland  are  members  of  the  ministry.  They  are  usually 
members  of  the  House  of  Commons,  but  not  in  the  Cabinet;  of  late  years, 
however,  there  have  been  exceptional  cases  of  an  A-G  in  the  Cabinet,  and  the 
A-G  and  S-G  have  at  different  times  been  out  of  Parliament. 

The  A-G  and  S-G  are  summoned,  together  with  the  judges,  to  attend  the 
House  of  Lords  at  the  beginning  of  every  Parliament. 

In  peerage  cases,  the  claim  being  made  by  petition  to  the  Crown,  the  petition 
is  referred  to  the  A-G.  If  he  is  satisfied  that  a  prima  facie  case  has  been 
established,  he  generally  advises  the  Crown  to  refer  it  to  the  House  of  Lords, 
Which  I'efers  it  to  the  Committee  for  Privileges  for  Report.  The  A-G  attends 
the  hearing  before  the  Committee  both  as  assistant,  by  virtue  of  his  writ  of 
attendance,  and  as  protector  of  his  interest  of  the  Crown  as  fountain  of 
honour. 

The  A-G  acts  as  prosecutor  both  for  the  House  of  Lords  and  the  House 
of  Commons.  In  the  case  of  offences  directly  concerning  the  House,  the  House 
directs  the  A-G  to  prosecute;  in  offences  not  directly  concerning  the  House, 
the  House  addresses  to  the  Crown  a  request  that  the  A-G  be  directed  to 
proseciite. 

He  is  the  Head  of  the  Bar  and  has  precedence  over  all  Queen's  Counsel. 

DIRECTOR   OF   PUBLIC   PROSECUTIONS 

His  duty  is,  subject  to  the  superintendence  of  the  A-G,  to  institute,  under- 
take, carry  on  or  give  advice  or  assistance  in  criminal  proceedings  which  ap- 
pear to  be  of  importance  or  difficulty  (Prosecution  of  Offences  Act  1879  and 
1908). 

Only  a  barrister  or  solicitor  of  not  less  than  10  years'  standing  may  be  ap- 
pointed Director  of  Public  Prosecutions. 

Proceedings  relating  to  the  communication  of  information  concerning  plants 
for  the  production  or  use  of  atomic  energy  under  the  Atomic  Energy  Act  1946, 
cannot  l»e  instituted  in  England  or  Wales  except  by  or  with  the  consent  of 
the  Director  of  Public  Prosecutions. 

Where  information  is  given  to  the  Director  of  Public  Prosecutions  that  any 
corrupt  or  illegal  practice  has  occurred  in  reference  to  any  election,  it  is  his 
duty  to  make  such  enquiries  and  institute  such  prosecutions  as  the  circum- 
stances of  the  case  appear  to  him  to  require.  He  must  attend  the  trial  of  any 
election  jietition  by  himself  or  by  his  assistant  or  representative,  nominatpd 
by  him  with  approval  of  the  A-G.  He  is  not  allowed  to  cross-examine  wit- 
nesses called  by  either  party,  but  is  allowed  to  call  witnesses  himself. 

Chief  Officers  of  Police  in  England  and  AVales  must  report  to  the  Director 
of  Pultlic  Prosecutions  all  cases  under  the  Extradition  Acts,  1870  to  1935, 
arising  within  their  districts. 

Tlie  Chief  Officer  of  Police  for  any  police  area  is  under  a  duty  to  report 
to  tlie  Director  of  Public  Prosecutions  offences  of  prescribed  categories  al- 
lej^ed  to  have  been  committed  within  that  area ;  and  may  consult  the  Director 
^f  Public   Prosecutions   on   any   case  in   which   he   tliinks   that  advice   or   as- 
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sistance  would  be  helpful.  Except  in  cases  where  advice  is  sought  in  any 
cases  of  capital  and  non-capital  murder,  an  offence  is  not  normally  reported 
unless  and  until  there  is  a  prima  facie  case  for  prosecution. 

He  is  responsible  to  the  A-G  and  his  functions  include  initiating  criminal 
proceedings  after  considering  the  facts  or  information  brought  to  his  notice 
by  the  Chief  Constable  or  A-G  or  by  any  other  authority  or  person,  repre- 
senting the  Crown  in  criminal  proceedings,  including  proceedings  for  such 
primary  offences  as  he  considers  should  be  dealt  with  by  him,  and  initiating 
where  he  thinks  proper,  prosecutions  for  offences  against  any  statutory  pro- 
vision in  Northern  Ireland  on  behalf  of  any  government  department,  includ-. 
ing  a  department  of  the  United  Kingdom. 

BOLICITOR-GENERAL 

He  is  the  second  of  the  law  officers.  He  is  a  member  of  the  House  of  Com- 
mons. The  office  is  conferred  by  patent  at  the  pleasure  of  the  Crown. 

He  acts  as  assistant  or  deputy  to  the  A-G.  In  the  A-G's  absence  or  in- 
capacity, the  duties  devolve  upon  the  S-G.  When  the  office  of  the  A-G  is 
vacant  or  the  A-G  is  unable  to  act  through  absence  or  illness  or  the  A-G 
authorises  the  S-G  to  act  in  a  particular  case,  any  functions  conferred  by 
an  enactment  on  the  A-G  may  in  general  be  discharged  by  the  S-G.  The  S-G 
also  represents  the  Crown  where  distinct  interests  require  to  be  separately 
represented. 

They   (A-G,  and  S-G)  may  not  engage  in  private  practice. 

Ahhrcf'iatinns.- — S-G — Solicitor-General ;    A-G — Attorney-General. 

BihliograpTiy. —  (1)  Halsbury's  Laws  of  England;  (2)  Hood  Phillips:  Con- 
stitutional and  Administrative  Law;  and    (3)    Encyclopaedia  Britannica. 

]\fr.  Setmour.  I  mis:lit  also  say,  IVIr.  Cliairman,  that  tlip  bill  of- 
fered by  Senator  Cranston,  to  have  a  commission  inquire  into  the 
desirability  of  an  independent  prosecutor,  seems  to  me  not  very  far 
nwnv  from  what  we  are  talkimj  about  in  this  total  problem  area. 
I  think  there  probably  should  be  extensive  hearings  before  this  com- 
mittee, or  a  commission,  if  the  committee  does  not  have  the  time  or 
resources  for  it.  really  to  see  how  Federal  laws  have  been  enforced 
under  our  present  Federal  law  enforcement  structure. 

I  myself  believe  that  you  have  only  seen  a  dramatic  part,  albeit, 
but  only  a  part  of  the  problem  of  having  the  Department  of  Justice 
politically  sensitive  and  answerable  to  the  White  House.  And  I 
believe  that,  with  a  more  thorough  examination  into  how  the  vari- 
ous areas  of  Federal  law  are  enforced,  it  will  be  perfectly  clear  that 
the  political  side  must  be  separated  out  from  the  enforcement  side. 
And  obviously,  the  suggestion  I  have  made,  dividing  up  the  De- 
partment of  Justice,  really  is  very  similar  to  the  proposal  that  Lloyd 
Cutler  and  others  have  suggested;  having  an  independent  Special 
Prosecutor.  I  do  not  myself  like  the  idea  of  him  being  a  Special 
Prosecutor.  It  seems  to  me  he  ought  to  be  the  permanent  Chief  Fed- 
eral Prosecutor,  with  broad  plenary  po^vers.  but  sufficiently  isolated 
from  the  political  process  so  that  we  will  not  face  these  kinds  of  prob- 
lems again  in  the  future. 

Senator  Ervin.  You  have  put  your  finger  squarely  on  the  source 
of  the  problems,  I  think.  I  had  a  professor  of  philosophy,  many 
years  ago,  who  said  that  the  troubles  which  try  our  souls,  are  not 
choosing  between  the  good  on  one  side  and  the  evil  on  the  other, 
Init  that  they  come  when  we  are  forced  to  choose  between  conflicting 
loyalties.  He  said  that  each  individual  might  be  compared  to  a  dot 
in  many  concentric  circles,  and  each  circle  represents  our  loyalties; 
because  all  of  us  have  many  loyalties.  And  he  said  that  the  time 
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■when  people's  souls  are  tried,  is  when  they  must  make  a  choice 
between  two  conflicting  loyalties,  both  of  which  make  demands  upon 
them.  And  that  has  certainly  been  true,  as  you  point  out  so  well 
in  your  statement,  with  respect  to  the  wedding  of  political  obliga- 
tions, on  the  one  hand,  and  the  duty  of  being  a  nonpartisan  enforcer 
of  laws  on  the  other,  in  the  office  of  Attorney  General. 

I  am  very  much  impressed  by  your  suggestions.  Of  course,  we 
still  have  the  Senate  and  the  House  of  Representatives — the  Sen- 
ate in  particular — ^that,  like  mose  people,  are  reluctant  to  surrender 
power  they  once  have  held,  and  that  is  the  power  of  naming  Federal 
judges  and  U.S.  attorneys. 

I  have  just  one  or  two  questions.  Did  you  hear  Mr.  Cox's  com- 
ments about  the  antitrust  laws,  the  antitrust  division?  Your  state- 
ment says  that  the  prosecution  of  antitrust  cases  should  be  put  in 
the  hands  of  the  Chief  Prosecutor,  rather  than  the  man  who  corre- 
sponds to  the  English  chancellor. 

Did  you  hear  his  observations  about  this  ? 

Mr.  Setmour.  That  is  a  close  question.  There  is  no  question  at  all 
that  antitrust  enforcement  policy  can  be  part  of  an  administration's 
economic  policy.  Certainly,  Theodore  Roosevelt's  era  was  marked 
by  a  broad  assault  on  economic  disparities,  and  antitrust  enforce- 
ment was  part  of  it.  But  so  long  as  that  is  going  in  the  direction 
of  vigorous  enforcement,  I  have  no  problem  with  it.  AVlien  it  goes 
in  the  opposite  direction,  of  withholding  prosecutions  of  flagrant 
violations  of  the  antitrust  laws,  then  the  system  is  not  worldng  cor- 
rectly. So  I  think  it  is  entirely  possible  to  either  give  some  cx3n- 
current  jurisdiction  to  two  offices,  or  possibly  break  up  the  civil 
from  the  criminal,  or  possibly  create  some  kind  of  independent 
agency,  such  as  the  SEC,^  to  have  some  input  into  the  process,  to 
insure  that  there  is  a  policymaking  input. 

But,  I  do  not  ever  think  that  there  should  be  the  power  to  pull 
the  punches,  and  to  trade  off  an  antitrust  violation  for  a  political 
contribution,  for  example. 

Professor  JMiller.  I  have  just  a  couple  of  questions.  Senator. 

I  would  like  to  ask  first  of  all,  Mr.  Seymour,  am  I  correct  in 
Inferring  from  your  statement  that  you  find  no  constitutional  impedi- 
iment  to  establishing  these  two  offices  the  way  you  described  them? 

Mr.  Seymour.  You  are  correct  in  inferring  that,  but  you  would 
be  incorrect  that  it  came  from  an  oracle  on  the  subject.  I  defer  to 
wiser  heads  in  that  area.  I  am  satisfied  that  it  is  a  good,  pragmatic 
solution,  and  I  believe  it  to  be  constitutional. 

Professor  Miller.  We  heard  testimony  last  week,  in  the  previous 
3  days  of  hearings,  concerning  the  relationships  of  the  Department 
<oi  Justice  itself  to  the  Federal  attorneys,  and  I  would  like  to  explore 
just  a  moment,  if  I  may,  your  office  in  New  York  City  as  U.S. 
attorney.  For  example,  how  much  direction  did  you  get  from  Wash- 
ington/speaking  just  generally?  ^  .  ,  ■,  ,-  ^i  .  «  « 
Mr  Seymour.  Let  me  say,  by  way  of  introduction,  that  our  office 
in  the  Southern  District  of  New  York  is  not  a  very  good  test  of 
the  Nation.  The  Southern  District  of  New  York  has  been  a  unique 
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office  going  back  to  the  days  of  Henry  Stimson,  who  was  appointed 
by  Theodore  Roosevelt,  and  who  has  been  followed  by  a  long  line 
of  quite  extraordinary  lawyers.  Indeed,  we  in  the  Southern  District 
of  Xew  York  rather  take  the  view  that  we  lead  the  way  for  the 
Department  of  Justice  in  a  great  many  fields,  so  tliat  there  has 
been  quite  a  bristling  sense  of  independence  between  that  office  and 
the  Department.  It  is  sensed  by  the  career  people  in  the  Department 
as  well  as  by  the  assistants  in  the  office. 

And  time  and  time  again,  there  is  a  confrontation  that  comes  up 
because  of  that,  and  invariably  the  position  of  the  U.S.  attorney  is, 
we  will  make  the  decision  here,  or  I  will  resign.  That  has  been  an 
effective  way  to  insure  the  independence  of  that  office. 

Now,  again,  that  office  itself  handles  all  of  its  grand  jury  investi- 
gations, handles  all  of  its  trial  work,  all  of  its  appeal  work.  There 
are,  however,  notwithstanding  that  tradition,  at  least  two  areas 
where  the  Congress,  in  its — I  will  not  say  wisdom,  I  will  say  in  its 
confusion — has  vested  the  exclusive  power  in  the  Attorney  General 
to  institute  proceedings.  One  of  those  is  in  the  civil  rights  field, 
and  another  is  in  the  internal  security  field,  and  in  those  areas, 
we  do  not  have  the  power  of  independent  judgment  and  decision, 
and  we  can  be  directed  by  the  Attorney  General  as  to  what  to  do. 

In  those  two  fields,  I  say  without  hesitation,  that  my  experience 
in  the  Southern  District  of  New  York  was  substantially  unsatis- 
factory, because  we  did  not  have  the  power  to  go  ahead  independ- 
ently and  make  our  decisions  there.  And  I  can  think  of  several 
instances  where  we  urged  the  institution  of  civil  rights  proceedings 
Avhich  were  vetoed  in  the  Department  of  Justice  for  reasons  I  chal- 
lenge in  terms  of  impartiality.  And  I  can  think  of  at  least  one 
instance  of  an  internal  security  prosecution  where,  against  our 
judgment,  we  were  directed  to  institute  a  proceeding,  and  saw,  to 
our  satisfaction,  the  case  was  nolle  prossed  sometime  later,  because 
the  Department  was  wrong  and  we  were  right. 

Outside  of  the  Southern  District — I  think  there  are  now  two  or 
three  other  districts  that  have  reached  that  level  of  competence  and 
independence,  such  as  the  district  of  New  Jersey  under  Herbert 
Stern,  the  district  of  Northern  Illinois  under  Jim  Thompson,  and 
possibly  two  or  three  others — George  Beall  in  Maryland.  There, 
the  stature  of  the  men  on  the  staff  has  really  struck  out  a  course 
of  independence  on  the  merits,  not  by  statute,  but  really  on  the 
merits.  Outside  of  those  offices,  by  and  large,  the  U.S.  attorney  is 
entirely  dependent  upon  the  Department  of  Justice  for  any  legal 
guidance,  civil  or  criminal,  in  a  controversial  or  sensitive  field.  And 
by  and  large 

Professor  JMiller.  Did  you  say  dependent  or  independent? 

Mr.  Seymour.  Dependent — and  by  and  large,  not  only  is  he  told 
when  to  institute  those  proceedings,  but  staff  is  sent  out  from  the 
Department  to  conduct  the  trials  and  the  grand  jury  presentation. 

Professor  Miller.  Let  me  ask  this  further  question,  and  this  re- 
lates to  a  case  now,  and  in  New  York,  and  I  do  not  think  it  is  im- 
proper to  ask  it,  because  the  jury  is  sequestered.  The  Vesco  case, 
Mr.  Seymour — did  you  originate  that  yourself,  on  your  own  au- 
thority ? 
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Mr.  Seymoitr.  I  would  very  much  like  to  answer  that  question. 
Although  the  jury  is  sequestered,  I  read  the  canons  of  ethics  as  bar- 
ring rne  from  discussing  that,  as  long  as  that  case  has  any  vitality, 
including  its  appellate  process.  So,  what  I  might  do  is  ask  if  I  can 
defer  answering  that,  until  the  case  is  decided,  and  I  would  be 
delighted  then,  if  this  is  still  a  live  issue,  to  submit  a  statement  to 
tlie  committee.  It  is  a  subject  about  which  I  have  considerable  pride 
in  that  office,  and  I  would  like  to  boast  about  it,  but  I  cannot. 

Professor  INIiller.  IMr.  Chainnan,  would  it  be  proper  to  ask  IVIr. 
Seymour,  at  the  proper  time,  to  answer  some  written  questions  on 
this? 

Senator  Ervin.  I  am  sure. 

Mr.  Seymour.  I  would  be  glad  to  give  it  to  the  committee  in  ex- 
ecutive session,  too,  but 

Senator  Ervin.  I  can  understand  why  he  feels  reluctant  to  make 
a  statement  about  the  matter  at  this  time. 

Professor  Miller.  All  right,  sir. 

One  other  question,  and  this  relates  to  the  corps  of  the  assistant 
U.S.  attorneys  and  marshals  and  so  on,  and  the  stati'  that  you  have. 
This  question  has  been  asked  before,  and  it  has  been  proposed  that 
a  permanent,  professional  corps,  sort  of  a  Foreign  Service  Officer's 
staffs  for  the  Department  of  Justice  be  created,  a  professional  cadre, 
in  other  words. 

Mr.  Seymour.  It  is  not  an  easy  question,  and  there  are  no  simple 
answers.  I  think  the  ultimate  answer  is  a  mixture,  and  what  I  have 
proposed  in  the  past,  to  the  Department,  during  a  period  when  we 
regularly  sent  memos  of  recommendation  down  to  the  Department — 
which  were  never  acknowledged,  which  is  one  of  my  quarrels  with 
the  current  relationship — what  I  proposed  in  the  past  is  that  there 
be  a  permanent  cadre  on  the  ratio  of  about  1-to-lO,  who  were  career 
employees  of  the  Department  of  Justice,  available  for  assignment 
to  particular  U.S.  attorney's  offices,  with  the  approval  of  the  U.S. 
attorney,  but  that  it  not  be  anything  more  than  that.  Now,  the  real 
reason  for  that  is  that  the  great  advantage  of  a  senior  assistant 
U.S.  attorney  is  that  he  knows  the  procedures  to  the  tips  of  his 
fingers.  In  the  Southern  District  of  New  Yoi-k,  we  have  one  such 
man,  the  chief  assistant.  Out  of  94,  95,  96  assistant  U.S.  attorneys, 
there  is  one  such  man,  who  has  been  thei-e  32  years,  and  he  really 
knows  just  the  right  section  and  person  to  call  and  when  we  last 
had  that  problem,  and  also  has  a  large  measure  of  common  sense. 
Beyond  that,  the  most  senior  men  in  that  office  have  been  there 
maybe  5  years,  and  the  secret  to  an  office  like  that,  and  other  offices 
that  have  been  standout  offices  over  the  course  of  the  years,  is  their 
ability  to  attract  bright,  talented  young  lawyers,  men  and  women 
who  are  anxious  to  get  trial  experience,  anxious  to  get  a  taste  of 
public  service,  but  could  not  afford  to  go  into  career  public  service. 
Now,  the  examples  that  we  have  seen,  the  career  employees  of  the 
Department  of  Justice,  although  there  are  many  fine  people  there, 
by  and  large,  after  4  o'clock  in  the  afternoon,  you  should  not  try 
to  get  them  on  the  telephone.  And,  by  and  large,  you  should  not 
expect  to  get  an  answer  back  from  correspondence  you  send  down 
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there  in  less  than  2  months.  And,  by  and  harge,  you  should  not  expect 
to  get  clearance  of  a  pleadinrr  in  a  complicated  case,  which  routinely 
we'll  send  through  one  of  the  divisions,  in  less  than  3,  4  to  6  months, 
the  kind  of  thing  we  do  in  1  day  or  2.  There  is  something  about 
the  career  government  service  which,  in  some  contexts,  is  wonderful 
to  have,  steady  and  sedate.  But  in  the  area  of  effective  law  enforce- 
ment, a  little  energy  and  hard  work  is  the  desirable  ingredient. 

I  remind  you  of  Thomas  Alva  Edison's  response  to  the  lady  who 
said,  "Mr.  Edison,  how  does  it  feel  to  be  a  genius?"  And  he  replied, 
"]\ladam,  genius  is  1  percent  inspiration  and  99  percent  perspiration." 

Professor  Miller.  Thank  you, 

Mr.  Edmisten.  Under  your  proposal,  you  have  an  Attorney  Gen- 
eral, or  by  whatever  title'^he  might  be  called,  to  give  political  advice 
to  the  President? 

Mr.  Seymour.  And  also  render  legal  advice  in  that  area,  yes. 

Mr.  Edmisten.  So  that  might  do  away  with  the  situation  Senator 
Ervin  referred  to  a  minute  ago,  the  President's  having  all  kinds  of 
legal  advisers  in  the  White  House. 

Mr.  Seymour.  Exactly,  exactly.  It  comes  directly  to  grips  with 
what  Senator  Ervin  was  referring  to,  and  also,  I  think,  deals  with 
the  problem  that  Professor  Cox  was  referring  to.  There  still  is  a 
legal  officer  who  is  out  there  for  the  world  to  see,  whose  primary 
obligation  is  to  give  legal  advice  to  the  President,  and  the  executive 
departments.  That,  after  all,  is  what  the  Attorney  General  was 
originally  created  to  do. 

]Mr.  Ei>Mi8TETsr.  You  mentioned  perhaps  removing  the  Bureau  of 
Prisons  from  the  Department  of  Justice,  because  it  is  just  not  really 
fitting  for  it  to  be  there.  What  about  the  Law  Enforcement  Assist- 
ance Administration  ?  Should  the  Department  of  Justice  be  handing 
out  huire  amounts  of  money? 

:Mr.  Seymour.  Again,  that  is  one  of  those  mixed  questions  where 
there  is  no  clear  right  answer,  and  I  think  the  ultimate  answer  is  a 
mixture.  I  have  seen  some  ver"/  unfortunate  situations  where  the 
allocation  of  funds  to  local  law  enforcement  agencies  has  created 
very  serious  problems  of  cooperation  and  morale.  I  have  seen  other 
situations  where,  with  some  input  from  the  Federal  Law  Enforce- 
ment fellows  locally,  the  money  can  be  used  very  effectively  to  in- 
crease State-Federal  cooperation.  So  you  have  really  got  to  figure 
out  a  way  to  intelligently  allocate  the  funds,  and  yet,  at  the  same 
time,  make  sure  that  those  who  have  purse  string  responsibility  make 
sure  that  the  money  is  not  used  improperly. 

Mr.  Edmisten.  Thank  you. 
Senator  Ervin.  Thank  you  very  much. 

I  want  to  commend  the  great  record  you  have  made  as  U.S.  Dis- 
trict Attorney  for  the  Southern  District  of  New  York.  I  will  go  off 
the  record. 

[Discussion  off  the  record.] 
Mr.  Seymour.  Thank  you. 

Senator  Ervin.  Counsel  will  call  the  next  witness. 
Mr.  Edmisten.  Mr.  Chainnan,  the  next  witness  is  Hon.  Fred  B. 
Rooney,  a  U.S  Representative  from  the  15th  District  of  the  State  of 
Pennsylvania. 
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Senator  Ervin.  We  are  delighted  that  you  accepted  our  invitation 
to  testify.  We  want  to  thank  you  for  coming  to  give  us  the  benefit 
of  your  experience  and  views  on  tlie  matter  before  us. 

STATEMENT  OP  HON.  FRED  B.  ROONEY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  15TH  CONGRESSIONAL  DISTRICT  OF  THE 
STATE  OF  PENNSYLVANIA 

Mr.  Rodney.  Thank  you,  Mr.  Chairman. 

I  would  like  to  express  my  sincere  thanks  to  you  and  your  com- 
mittee for  permitting  me  to  testify  here  todaj^  on  the  important 
subject  of  whether  the  Department  of  Justice  should  be  transformed 
into  an  independent  agency. 

My  remarks  today  are  not  meant  to  be  a  criticism  of  any  one  indi- 
vidual or  any  one  institution;  rather,  I  sha^U  attempt  to  analyze 
what  I  consider  to  be  my  perception  of  the  problem,  and  how  changes 
can  be  effectuated. 

Further,  Mr.  Chairman,  I  should  like  to  relate  to  you  a  problem 
that  I  and  my  statff  have  had  with  the  Department  of  Justice,  and 
the  destructive  consequences  such  Department  of  Justice  actions  may 
have  on  this  and  future  Congresses. 

One  of  the  main  living  strengths  of  our  Government  has  been  the 
doctrine  of  separation  of  powers  between  its  branches.  This  does 
not  mean  that  each  branch  has  only  separate  and  distinct  powers. 
Rather,  it  means  that  each  branch  has  separate  and  distinct  func- 
tions, and  some  of  the  powers  of  the  distinct  branches  are  exclusive, 
and  some  of  the  powers  are  shared.  The  reasoning  behind  this  system 
was  to  place  a  minimum  amount  of  power  in  any  one  branch  of  the 
Government,  and  to  insure  that  the  different  branches  could  oppose 
one  another  as  a  check  on  the  other's  power. 

The  legislature  was  to  make  the  laws,  the  Executive  was  to  en- 
force and  administer  the  laws.  To  aid  the  Executive  in  his  duties, 
the  Congress,  as  far  back  as  the  Judiciary  Act  of  1789,  provided 
the  Executive  with  an  Attorney  General  whose  chief  duty  it  was  to 
prosecute  cases  for  the  United  States  and  to  render  legal  advice  to 
the  President.  Later,  the  Department  of  Justice  was  created  with 
the  Attorney  General  as  its  head,  and  its  functions  were  expanded 
to  that  of  giving  legal  advice  to  all  executive  department  agencies, 
and  of  defending  all  suits  involving  executive  department  officials. 
Simply,  since  1789,  the  Congress  made  the  Attorney  General  the 
family  lawyer  for  the  executive  branch  of  our  Government. 

This  relationship  was  a  smooth  one  in  the  sense  that  when  Con- 
gress passed  a  law,  the  President  either  vetoed  it  and  sent  it  back 
to  Congress,  or  else  he  signed  it  and  enforced  or  administered  the 
law. 

Recently,  as  the  chairman  is  most  aware,  the  constitutional  process 
as  described  above  has  encountered  many  snags.  Some  laws  were 
passed  by  Congress,  signed  by  the  President,  and  yet  they  were  not 
enforced' by  the  executive  branch.  These  stalemates  between  the  two 
branches  of  our  Government  turned  the  Department  of  Justice  from 
the  Nation's  law  enforcement  agency  into  a  weapon  that  was  being 
used  by  the  executive  branch  to  subvert  the  powere  of  the  Congress. 


227 

For  almost  19Q  years,  the  Department  of  Justice  sought  to  enforce 
the  laws  of  this  Nation.  Today,  this  Department  defends  administra- 
tors and  an  Executive  who  refuses  to  implement  the  laws  passed  by 
the  Congre^. 

The  present  situation  has  completely  perverted  the  original  pur- 
pose of  the  Department  of  Justice.  The  blame  for  this  perverted 
effect  must  be  shared  by  tlie  Congress  as  well  as  by  the  Executive. 
We  in  Congress  did  enact  title  28,  U.S.  Code,  sections  501  through 
516.  It  is  now  time  we  realize  that  the  continuation  of  the  Depart- 
ment of  Justice  in  its  present  form  can  only  continue  to  erode  the 
powei-s  of  the  Congress,  and  eventually  the  power  of  our  representa- 
tive form  of  government. 

The  impoundment  and  termination  of  Federal  programs  places 
me  and  every  other  ^Member  of  Congress  in  a  very  precarious  situa- 
tion with  constituents.  The  constituents  or  local  governments  in  the 
I^Iember's  district  write  the  ^Member  about  pending  applications  for 
grants  under  Federal  programs  that  have  been  terminated.  It  be- 
comes very  difficult  for  me  to  believe  that  I  am  truly  representing 
my  constituents,  and  sincerely  defending  the  Constitution,  when  I 
reply  to  the  constituents  that^the  Congress  authorized  the  program, 
appropriated  funds  for  the  program,  but  that  the  Executive  never- 
theless terminated  the  program,  and  that  there  is  nothing  further 
that  I  can  do. 

I  began  to  think  of  myself  as  an  errand  boy,  who  carried  a  little 
card  that  I  automatically  placed  in  a  voting  machine  each  time, 
the  electronic  buzzers  sounded  in  the  House  of  "Representatives.  I 
voted,  but  I  knew  that  with  the  present  situation  that,  even  if  the 
Congress  enacted  a  law,  or  appropriated  funds,  the  law  might  not 
be  administered  or  the  funds  not  spent.  Simply,  my  vote,  then,  had 
no  effect. 

Therefore,  Mr.  Chairman,  I  decided  that  my  right  to  vote  as  a 
Member  of  Congress,  and  my  duties  to  represent  my  const ituents^ 
must  be  vindicated.  I  directed  my  staff  attorney  to  file  suit  for  m^,- 
solely  as  a  Member  of  Congress  and  not  as  a  private  individual, 
and  on  behalf  of  communities  I  represent  in  Congress.  That  suit  ^ 
was  filed  against  Mr.  Lynn  and  Mr.  Ash  for  their  termination  of 
the  basic  water  and  sewer  facilities  program.  My  legal  theory  was 
that  the  defendants'  actions  nullified  my  vote  as  a  Member  of  Con- 
gress, substantially  affected  my  ability  to  fully  represent  my  con- 
stituents, and  denied  my  constituents  their  Federal  rights  given  to 
them  by  the  Congress,  and  signed  into  law  by  the  President. 

After  my  staff  filed  this  lawsuit  a  rather  strange  situation  de- 
veloped. The  Civil  Division  of  the  Department  of  Justice  that  was 
charged  with  the  responsibility  of  defending  the  case  suggested  to 
the  Criminal  Division  of  the  Justice  Department  that  my  staff  at- 
torney may  have  been  in  violation  of  criminal  law  18,  U.S.  Code, 
section  205.  On  February  21,  1974,  I  received  a  letter  from  Mr. 
Petersen  indicating  that  his  division  had  initiated  an  investigation 
to  determine  if  Mr.  Kovacs  had  violated  18  U.S.  Code  section  205. 


1  The  Honora'ble  Fred  B.  Rooney,  et  al.  v.  James  T.  Lynn,  et  al.,  U.S.  District  Court 
for  the  District  of  Columbia. 
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This  imniorliatoly  stopped  all  work  on  my  civil  suit,  so  that  we 
could  find  out  what  possible  violations  may  have  occurred.  We 
examined  the  section's  legislative  history,  discussed  the  section  with 
rts  author,  and  presented  our  problem  for  an  opinion  to  the  House 
Committee  on  Standards  of  Official  Conduct.  All  efforts  proved  futile. 
\Ve  could  not  understand  how  the  law  may  have  been  violated.  18 
U.S.  Code  205  is  the  conflict  of  interest  section,  which  was  drafted 
to  prohibit  a  Government  employee  from  using  knowledge  and  in- 
formation obtained  from  his  Government  employment  for  private, 
nonpublic  or  nonofficial  benefit.  There  was  no  such  conflict  present 
in  this  case. 
^  After  searching  to  discover  what  might  possibly  be  illegal,  Mr. 
Ivovacs,  through  an  outside  abtorney,  attempted  for  sevei-al  weeks 
to  set  up  a  conference  with  the  Department  of  Justice.  The  confer- 
ence was  denied. 

Finally,  after  exhausting  all  possibilities  of  discovering  any 
Wrong.  I  submitted  the  matter  to  the  House  Committee  on  Stand- 
ards of  Official  Conduct.  This  is  the  House  committee  with  juris- 
diction over  the  actions  of  House  employees.  In  a  unanimous  opiiiion 
the  committee  concluded  that  ]Mr.  Kovacs  was  acting  in  the  proper 
discharge  of  his  official  duties,  since  I  directed  him  to  file  the  suit 
to  vindicate  my  vote  as  a  ]Member  of  Congress,  and  to  assist  me  in 
fidly  representing  my  district.  A  copy  of  the  committee's  opinion  is 
attached,  Mr.  Chairman.  At  this  time,  I  would  like  to  have  it  be 
part  of  the  record. 

Senator  Ervin.  Yes,  I  have  read  the  opinion,  and  I  concur  in  it 
completely. 

[The  material  referred  to  follows:] 

U.S.   House  of  Representatives, 
Committee  on  Standakus  of  Official  Conduct, 

Washington,  B.C.,  March  14,  197^. 
Hon.  Fred  B.  Rooney, 
House  of  Reprcsentutires, 
Rayburn  House  Office  Building, 
Washington,  B.C. 

Dear  Colleague:  The  Committee  on  Standards  of  Official  Conduct  lias  re- 
viewed your  letter  of  March  11,  in  which  you  set  forth  the  ease  surroiniding 
the  Department  of  Justice's  questioning  the  activities  of  your  Legislative  As- 
sistant, William  Kovacs,  in  the  filing  of  the  lawsuit  captioned  Rooney  et  al. 
V.  Lynn  et  al,  U.S.D.C.D.C.,  2010-73 

As  you  have  explained  the  facts,  it  is  the  unanimous  opinion  of  this  Com- 
mittee that  your  Legislative  Assistant  was  acting  "in  the  proper  discharge 
of  his  official  duties"  as  we  interpret  the  legislative  intent  of  those  words 
In  IS  U.S.C.  205. 

Tlie  essence  of  the  matter  is  that  you  directed  Mr.  Kovacs,  as  your  staff 
attorney,  to  file  this  lawsuit  so  as  to  retain  the  effect  of  your  vote  as  a  Mem- 
ber of  Congress  and  also  to  better  assist  you  in  fully  representing  your 
district.  We  view  his  activities  as  an  extension  of  your  clear  representational 
prerogative  and  in  no  way  violative  of  the  intent  of  the  statute. 

As  you  know,  there  are  a  number  of  Constitutional,  statutory  and  Rules' 
provisions  which  regulate  the  conduct  of  a  congressional  office,  but  none 
specifically  setting  forth  a  prescribed  method  of  constituent  representation. 
Rather,  within  the  broader  outlines  mentioned  above,  it  is  left  to  the  judgment 
of  each  Member  as  to  how  to  best  represent  his  constituents.  Further,  the 
Congress  each  year  appropriates  funds  for  "clerk-hire"  assistance  so  that  the 
Member  may  in  fact  carry  out  this  duty. 
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It  is  indeed  our  duty,  directly  or  through  our  staffs,  to  assist  constituent* 
with  tlieir  problems  before  the  Agencies  of  the  Federal  Government.  Staff 
activities  v^iien  directed  by  a  ^Nlemlier  of  Congress  are.  we  believe,  within  the 
official  duty  of  such  staff  members,  and  to  hold  otherwise  would  be  tanta- 
mount to  closing  our  doors  to  our  constituents.  To  conclude,  as  the  Depart- 
ment of  Justice  seems  to  imi)ly,  that  18  U  S.C.  205  prohibits  any  form  of  case 
work  would  mean  that  we  have  been  barred  from  carrying  out  one  of  our  most 
basic  responsibilities.  It  is  our  firm  belief  that  the  Congress  had  not  the 
remotest  intention  of  achieving  this  result   when  it  enacted   18   U.S.C.   205. 

Reseiirch  into  the  legii^lative  history  of  18  U.i^.C.  205  indicates  to  us  that 
the  statute  prohibited  private  representational  activity.  Since  yoii  directed  ^Nlr, 
Kovacs  to  file  the  .suit  for  yourself  as  a  Congressman  and  to  guarantee  repre- 
sentation of  your  constituents,  it  is  clear  that  Mr.  Kovacs  was  not  acting  in 
a  private  matter.  He  was  acting  in  a  manner  to  assist  you  in  representing 
your  district.  This  is  no  different  than  your  staff  acting  as  agents  for  your 
constituents  to  assist  them  in  obtaining  other  vested  benefits.  We  regard  this 
as  entirely  proper. 

I   hope  this  letter  clearly   answers   your   questions   on    the    subject,    and    if 
further  clarification  is  necessary,  do  not  hesitate  to  contact  us. 
Sincerely, 

Melvin  Price. 

Chnirma7J, 
James    H.    Qthllkn. 
Ranking  ]\Iinoritij  Memhcr. 

Mr.  RooxET.  Mr.  Chairman,  T  havo  discussed  this  matter  with 
several  INIembers  of  Congress,  both  Republican  and  Democrat  alike, 
and  all  of  the  opinions  have  been  nnanimous.  The  Justice  Depart- 
ment mijjht  wonder  why  I  am  or  why  other  ]Mem])ers  are  so  u]>set 
about  t]ie:r  tactics  in  this  case.  Simply,  it  is  up  to  the  Conn-ress  and 
not  the  Executive  to  determine  Avhat  the  duties  of  the  congressional 
staff  are.  Secondly,  the  invocation  of  criminal  investiofations  asrainst 
a  staff  member  who  attempts  to  secure  the  Couffressman's  vote  and 
assists  him  in  representino:  his  district  is  only  one  step  removed  from 
the  actions  of  the  Tudor  and  Stuart  kino:s  who  would  imprison 
Members  of  Parliament  for  seditious  libel  agfainst  the  Crown. 

Fui-ther,  I  am  deeply  concerned  that  the  actions  of  the  Civil  Divi- 
sion of  the  Justice  Department  may  have  been  motivated  to  train 
an  advantage  in  the  civil  proceedings.  If  that  were  true,  it  in  itself 
Avould  be  a  crime  deservino;  of  investigation.  But  who  will  investigate 
the  Department  of  Justice? 

In  the  light  of  the  history  of  the  Department  of  Justice,  and  its 
statutory  responsibility,  which  many  times  may  hinder  those  en- 
forcing the  law,  and  because  of  my  own  recent  experiences  with  the 
Department,  I  should  like  to  offer  a  few  recommendations. 

The  Department  of  Justice  must  be  reconstructed  as  an  inde- 
pendent agency,  as  free  as  we  can  possibly  make  it  fi'om  political 
influence. 

That  this  new  agency  be  headed  by  several  Commissioners  or  At- 
torneys General,  chosen  for  their  legal  qualifications,  not  party  mem- 
bership of  political  influence,  and  that  each  of  the  Commissioners 
or  Attorneys  General  serve  a  single  6-year  term,  subject  to  removal 
by  impeachment. 

^  That  the  agency  be  made  responsive  to  requests  for  advi.sory  opin- 
ions from  both  the  legislative  and  executive  branches,  and  that  all 
such  opinions  be  published. 
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That  the  Commissioners  be  required  to  issue  an  annual  report 
ot  tlie  agency's  activities,  and  tliat  it  be  furnished  to  both  the  execu- 
tive and  legislative  branches. 

That  this  independent  agency  be  prohibited  from  providing  leo-al 
counsel  or  defense  for  any  officer  of  any  branch  of  Government,  ex- 
cept through  the  issuance  of  published"^  advisory  opinions. 

Tliat  the  Congress  take  immediate  steps  to  establish  its  own  office 
of  Congressional  Counsel. 

Tliat  the  Congress  establish  a  review  board  to  monitor  the  new 
Commission  and  report  its  findings  and  recommendations  to  the 
Judiciary  Committees  of  both  Houses. 

It  is  imperative  that  the  Congress  move  quickly  to  end  any  and 
all  practices  which  allow  the  Department  of  Justice  to  be  further 
utilized  as  a  powerful  political  weapon,  and  to  insure  an  atmosphere 
of  independence  and  neutrality  shall  facilitate  the  pursuit  of  true 
justice  in  the  future. 

Mr.  Chairman,  I  thank  you  for  giving  me  the  opportunity  to 
appear  before  this  committee  today,  and  I  will  be  very  happy  to 
answer  any  questions  you  may  have. 

Senator  Ervin.  I  appreciate  very  much  the  forcefulness  of  your 
.statement. 

During  recent  months,  we  have  had  some  very  peculiar  theories 
K)i  government  advanced  by  the  executive  branch,  one  of  which  you 
discussed  today.  Notwithstanding  the  fact  that  the  Constitution 
clearly  commits  the  power  of  the  purse  to  the  Congress,  and  not- 
withstanding that  the  only  provision  of  the  Constitution  which 
gives  the  President  the  power  to  disapprove  of  an  act  of  Congress 
is  the  one  permitting  a  veto,  the  President  embarked  upon  the 
wholesale  impoundment  of  funds  which  had  been  appropriated  by 
Congress  for  specific  projects  and  approved  by  the  Congress,  and 
which  had  been  signed  into  law  by  the  President  himself.  In  at  least 
one  of  the  instances,  the  bill  had  been  recommended  by  the  President. 
The  impoundments  resulted  in  depriving  the  Congress  of  its  right 
to  override  a  veto,  which  is  the  only  way  that  the  President  has  to 
disapprove  of  an  act  of  Congress.  It  was  a  complete  frustration  and 
usurpation  of  power;  the  frustration  and  usurpation  of  the  power 
of  Congress,  and  the  assertion  by  the  President  of  power  that  he 
did  not,  in  my  judgment,  possess.  You  were  interested  in  funds 
which  had  been  appropriated,  by  an  act  of  Congress,  to  fund  the 
Basic  Water  and  Sewer  Facilities  Program  and  which  had  been 
passed  by  an  overwhelming  majority  over  the  President's  veto,  as 
I  recall. 

Congress  had  declared  that  these  funds  should  be  spent  for  specific 
purposes,  which  were  very  essential,  I  think,  to  the  Nation's  health. 

One  of  the  committees  on  which  I  serve — ^in  fact,  this  subcommit- 
tee— ^sitting  with  the  Government  Operations  Committee,  heard 
some  remarkable  testimony  on  a  matter  that  we  hear  a  lot  about 
nowadays — executive  privilege.  The  Attorney  General,  at  that  time 
appearing  before  the  two  committees,  testified  that  the  President 
could  deny  Congress  the  power  to  hear  the  testimony  of  any  one 
of  all  the  hundreds  of  thousands  of  Government  employees,  and  even 
the  charwomen  and  janitors. 
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And  we  have  seen  a  strange  use  of  the  Department  of  Justice.  As 
I  recall,  the  Department  of  Justice  was  furnishing  a  lawyer  to  advise 
one  of  the  defendants  in  the  civil  action  against  certain  individuals 
as  a  result  of  the  Watergate  affair,  at  the  same  time  when  the  De- 
partment of  Justice  was  supposed  to  be  prosecuting  the  criminal 
cases  arising  out  of  that. 

And  then,  I  had  some  experience  with  them;  all  of  us  have  had 
experience  with  them,  in  this  claim  for  executive  privilege.  But 
when  the  shoe  is  on  the  other  foot,  they  have  quite  a  different  con- 
ception of  the  Constitution.  Senator  Saxbe  and  I  were  appointed 
by  the  Senate  to  argue  on  behalf  of  the  Congress  on  the  speech  and 
debate  clause,  and  the  Department  of  Justice  came  into  that  case 
through  the  aegis  of  the  Solicitor  General,  and  took  the  position 
that,  while  the  President  had  the  right  of  executive  privilege,  that 
the  Congress  had  no  privileges  at  all  under  the  speech  and  debate 
clause;  that  an  employee  acting  within  the  scope  of  his  employment, 
and  a<iting  within  the  scope  of  the  legislative  powers  of  the  Member 
of  Congress,  could  be  compelled  to  go  before  a  grand  jury  at  the 
behest  of  the  Department  of  Justice  and  reveal  what  transpired 
between  him  and  his  Senator  or  Representative.  Fortunately,  the 
Supreme  Court  did  not  sustain  that  position.  But  the  Court  did  go 
pretty  far  to  sustain  the  inability  of  the  Senator  or  Congressman 
to  inform  his  constituents  about  what  is  happening  in  the  Govern- 
ment of  the  United  States.  The  Court  held,  in  effect,  that  the  only 
protection  that  a  Senator  or  Congressman  has  under  the  speech 
and  debate  clause  is  that  his  statements  that  are  confined  to  the  Con- 
gressional Record  are  protected.  If  he  writes  his  own  individual 
letter  to  explain,  he  is  apparently  subject  to  being  harassed  in  the 
courts. 

As  I  was  provoked  to  say  some  time  ago,  I  think  that  the  divine 
rights  of  rulers  passed  out  of  existence  in  America  with  the  Ameri- 
can Revolution.  But  some  people  in  the  Department  of  Justice  and 
White  House  have  not  discovered  that  yet.  [General  laughter.] 

The  inference  that  I  draw  from  your  experience  is  that  the  Depart- 
ment of  Justice  was  using  coercion  to  keep  you  and  your  employee 
from  trying  to  get  for  your  constituents  something  to  which  they  were 
lawfully  entitled  under  an  act  of  Congress. 

Mr.  RooNEY.  Well,  Mr.  Chairman,  this  suit  is  completely  stymied. 
It  has  been  stymied  by  the  Justice  Depart-ment,  and  I  do  hope  that 
Mr.  Petersen  ^  will  conclude  his  investigation  of  the  member  of  my 
staff,  ]Mr.  Kovacs,  so  that  we  can  go  to  court  and  let  the  Court  decide 
as  to  whether  or  not  it  was  legal  for  the  President  to  impound  $400 
million  woith  of  funds. 

Senator  Ervin.  I  put  in  the  Congressional  Record  some  time  ago 
some  memoranda  that  passed  between  different  members  of  the 
White  House  staff,  who  were  trying  to  devise  some  method  by  which 
they  could  make  the  news  media  of  the  country  present  news  in  a 
light  more  favorable  to  the  administration.  And  they  suggested 
that  they  might  make  threats  of  prosecution  under  the  antitrust 
laws,  and  tliat  it  would  not  be  necessary  to  bring  the  suit,  but  the 


1  Henry  E.   Petersen,   Assistant   Attorney   General,   Criminal   Division,   Department    of 
Justice. 
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coercivp  power  of  tlie  threat  would  make  the  news  media  a  little  more 
careful  about  what  they  say. 

Mr.  RooNEY.  Til  at  is  wliy  they  set  up  tliat  White  House  czar 
back  in  1971,  IMr.  Chainnan.  I  am  quite  familiar  with  that.  I  served 
in  the  Communications  and  Power  Subcommittee  in  the  House. 

Senator  Ervix.  Yes. 

Professor  Miller.  IMay  I  ask  one  question,  Senator,  please? 

[Senator  Eli'vin  nods  in  affirmative.] 

Pi-ofpssor  IVIiLLER.  Would  you  tell  me,  sir — I  would  like  to  explore 
just  a^bit  the  position  of  the  Department  of  Justice  with  respect  to 
Mr.  Kovacs.  Is  he  still  under  investio;.ation  ? 

Mt-.  Pooney.  Mv.  Kovacs  was  interv;iewed  last  week  by  two  FBI 
agents  in  my  office.  The  extent  of  that  interview  I  cannot  tell  you, 
Senatoi-. 

I  called  ]Mr.  Petersen  last  week,  and  asked  him  for  a  conference, 
and  he  said,  I  am  not  going  to  give  you  a  conference.  I  said,  why 
not?  I  received  this  letter  from  you  dated  February  19,  informing 
me  that  one  of  my  staff  members  is  under  investigation.  You  could 
at  least  give  me  the  courtesy  of  a  conference.  He  said,  there  is  no 
need  to  give  you  a  conference.  We  merely  sent  that  letter  to  you  as 
a  congressional  courtesy. 

And  basically  that  was  the  extent  of  our  conversation. 

Professor  ^Miller.  Are  you  the  party  of  record  in  this  suit? 

Mr.  RooxEY.  There  are  six  plaintiffs;  five  boroughs  and  town- 
ships, and,  myself  as  a  Congressman. 

Professor  AIiller.  Has  INIr.  Petersen  explained  why  he  did  not 
investigate  Senatoi-  Kennedy  when  he  brought  liis  suit  a  year  or 
so  ago  on  the  pocket  veto  case,  and  used  his  staff  members  to  pre- 
pare his  briefs,  and  so  on? 

Mr.  RooxEY.  Apparently,  he  did  not  see  fit  to  investigate  Senator 
Kennedy's  staff,  because  Senator  Kennedy  was  a  lawyer  and  filed 
his  suit  himself.  I  am  not  a  lawyer.  I  directed  my  staff  legislative 
assistant  to  file  the  suit.  So  perhaps  this  is  where  the  line  is  drawii. 

Professor  Miller.  When  do  you  expect  to  get  an  answer  out  of 
the  people  downtown? 

Mr.  RooxEY.  I  wish  the  Senator  would  direct  that  question  to  Mi'. 
Petei'sen.  It  would  certainly  relieve  my  staff,  and  it  would  relieve  me. 

Senatoi'  Ervix.  I  am  going  to  ask  the  subcommittee  staff  to  make 
the  request  of  Mr.  Petersen,  and  give  us  a  report  on  this  entire 
matter. 

Mr.  RooxEY.  I  appreciate  that  very  much,  Mr.  Chairman. 

Senator  Ervix.  Tliank  you,  sir.  Thank  you  very  much.  We  appreci- 
ate very  much  your  appearance. 

The  counsel  will  call  the  next  witness. 

INIr.  Edmistex.  JNIr.  Chairman,  the  next  witness  is  Mr.  Lloyd 
Cutler,  of  the  law  firm  of  Wilmer,  Cutler  &  Pickering  of  Washing- 
ton, D.C.,  the  former  general  counsel  to  the  President's  Commission 
on  the  Causes  and  Prevention  of  Violence. 

Senator  Ervix.  Mr.  Cutler,  on  behalf  of  the  committee,  I  want  to 
thank  you  for  accepting  our  invitation  to  appear  here  today  and 
give  us  the  benefit  of  your  views  in  respect  to  the  matters  we  are 
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studj'iiig.  We  arc  particularly  glad  to  have  you,  because  you  have 
given  much  study  to  the  related  problems  in  this  field,  and  can  be 
of  great  help  to  us. 

STATEMENT    OF    LLOYD    N.    CUTLER,    ESQ.,    ACCOMPANIED    BY 

THEODORE    SIMS,    ESQ. 

Biographical  Sketch  of  Lloyd  N.  Cutleu 

Born :  November  10,  1917,  New  York,  N  Y. 

Residence:   5215  Chamherlin  Avenue,   Chevy   Chase,   Md. 

Professional  Affiliations:  Member,  Wilmer,  Cutler  &  Pickering,  Washington, 
D.C. ;  Co-Chairman,  Lawyers'  Committee  for  Civil  Rights  Under  Law  ( 1!)71- 
73)  ;  Executive  Director,  National  Commission  on  the  Causes  and  Prevention 
of  Violence  (1968-69)  ;  Chairman,  Section  of  Individual  Rights  and  Re- 
sponsibilities, American  Bar  Association  (1969)  ;  Member,  House  of  Delegates, 
American  Bar  Association  (1970)  ;  Chairman,  District  of  Columbia  Committee 
on  the  Administration  of  Justice  Under  Emergency  Conditions  (April  I'.KJS 
Riots)  ;  Chairman,  Committee  on  the  Report  of  the  D.  C.  Crime  Commission, 
Judicial  Conference  of  the  D.  C.  Circuit  (196S)  ;  Membei",  American  Law  In- 
stitute. American  Society  of  Internaticmal  Law,  American  Judicature  Society; 
and  Special  Counsel,  President's  Committee  on  Urban  Housing   (1967-68). 

Civic  and  I^ducational  Activities;:  Chairman,  Yale  Development  Retard 
(197;3-  )  :  Member.  Yale  University  Council.  Chairman  of  the  Committee  on  the 
Law  School  (1967-70)  ;  Member  of  Executive  Committee,  Yale  Law  School 
Association  (President  1963-64)  ;  and  Member  of  Board  of  Governors,  National 
Cathedral  School  (1964-70). 

ISIr.  Cutler.  Thank  you  verv  much.  ^Ir.  Chairman.  I  am  ac«om- 
panied  bv  ]\Ir.  Theodore  Sims,  of  our  firm,  who  assisted  me  in  pre- 
paring this  statement,  and  the  draft  of  a  proposed  bill  that  is  at- 
tached to  it 

Senaitor  Ervin^  We  are  glad  to  have  Mr.  Sims  Avith  ns,  too. 

Mr.  Sims.  Thank  you.  Senator. 

Mr.  Cutler.  Mr.  Chairman,  last  fall,  in  an  op-ed  article  in  the  Xew 
York  Times,  I  proposed  that  Congress  create  an  ongoing  Public  Pros- 
ecutor, independent  of  direction  by  the  executive  branch,  and  charged 
with  the  investigation  and  prosecution  of  violations  of  Federal  elec- 
tion laws  and  Federal  crimes  committed  by  (xovernment  ofp.cinls  a!id 
officials  of  national  political  parties.  Last  month,  I  expanded  on 
this  proposal  in  a  paper  delivered  before  the  Committee  for  Public 
Justice.  Rather  than  reitera.te  the  substance  of  that  paper,  I  have 
taken  the  liberty  of  attaching  a  copy  of  it  to  the  text  of  my  state- 
ment.^ 

Recent  events  have  stimulated  a  considerable  amount  of  interest 
in  the  notion  of  creating  a  permanent,  contintiing  Public  Prosecutor. 
Two  bills  have  been  introduced  in  the  Senate  which  endeavor,  in 
A^arious  ways,  to  address  this  question :  your  own,  Mr.  Chairman, 
which  would  make  the  Department  of  Justice  an  independent  estab- 
lishment, and  that  of  Senator  Cranston.  Avhich  would  create  a  com- 
mission to  study  whether,  and  in  what  from,  any  such  independent 
prosecutor  should  be  created. 

The  reasons  for  the  current  interest  in  the  creation  of  a  continuing 
Public  Presecutor  are  clear.  Because  the  Attorney  General  and  his 
principal   assistants  in  the  Depai-tment  of  Justice  are  not  simply 


■  The  paper  referred  to  appears  at  p.  363. 
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prosecuting  officers  but  also  appointees  of  the  President  and  members 
of  an  administration  team  that  has  won  election  to  office  and  usually 
hopes  to  be  re-oleoted,  they,  as  Mr.  Seymour  has  noted,  have  an  obvi- 
ous conflict  of  interest  when  they  have  the  responsibility  to  investigate 
and  pros(>cut6  possible  criminal  activity  in  the  conduct  of  Federal 
election  campaigns  or  arising  from  the  activities  of  officers  of  em- 
ployees of  the  executive  branch.  The  President,  and  his  White  House 
aides  to  whom  in  recent  years  the  Attorney  General  has  tended  to 
report,  have  an  equally  obvious  conflict.  Moreover,  because  of  the 
live-and-let-live  principle  of  politics  in  countries  like  ours  which  still, 
fortunately,  have  regular,  democratic  transfers  of  power,  they  may 
be  similarly  reluotant  to  investigate  the  conduct  of  their  predecessors 
and  the  campaign  finances  of  the  opposing  party.  We  tend  to  follow 
the  supposed  rule  of  the  old  Chinese  war  lords  that  you  never  killed 
your  prisoners,  because  dn  2  or  3  years'  time  you  were  bound  to  bexx)me 
a  prisoner  yourself. 

Conflicts  of  this  sort  are  doubly  incapacitating.  They  prevent  un- 
fettered and  vigorous  prosecution  of  those  who  should  he  prosecuted, 
and  equally  important,  as  Messrs.  Cox  and  Richardson  have  observed 
from  time  to  time,  they  breed  public  distrust  of  decisions  not  to  pros- 
ecute that  may  be  entirely  justified  on  their  merits  and  would  be 
accepted  as  such  if  made  by  a  prosecutor  free  from  any  conflict  of 
interest. 

In  recent  times  we  have  recognized  this  need  for  an  independent 
prosecuting  official  every  two  or  three  decades,  when  instances  of 
officials  misconduct  and  conflict  of  interest  have  become  particularly 
notorious,  and  our  experience  with  these  Special  Prosecutors  has 
been  salutory.  Not  only  have  they  successfully  prosecuted  crimes 
that  had  already  surfaced,  they  have  also,  in  the  course  of  their 
investigations,  discovered  and  prosecuted  additional  crimes  as  well. 
Mr.  Cox  and  Mr.  Jaworski,  for  example,  have  filed  and  successfully 
prosecuted  the  only  significant  campaign  financing  oases  that  have 
been  brought  by  the  Government  of  the  United  States  in,  I  would 
say,  the  last  40  years,  oases  that  were  not  even  known  about  at  the 
time  those  officials  were  appointed. 

What  independent  prosecutors  uncover  once  we  appoint  them 
suggests  to  me  that  official  and  campaign  misconduct  is  rare,  but 
rather  that  it  tends  to  flourish  whenever  there  is  little  reason  to  fear 
prosecution,  and  that  Teapot  Dome  and  Watergate  are  only  the  tips 
of  icebergs  that  continuously  float  in  the  political  waters.  Indeed, 
what  may  be  the  most  remarkable  aspect  of  Watergate  is  that  this 
time  the  offenses  have  come  to  light  and  that  the  offendere  may  be 
punished.  But  how  many  of  us  expect  that,  as  a  result,  the  conduct 
of  political  campaigns  and  the  behavior  of  public  officials  will  fun- 
damentally change?  IIow  long  will  it  be  before,  in  Mr.  Harding's 
phrase  we  once  again  return  to  normalcy? 

We  should  not  be  content  with  a  system  that  requires  massive  pur- 
gatives once  a  generation.  We  can  and  we  should  seek  to  create  some 
continuing  mechanism  that  would  reduce  the  chances  for  this  sort 
of  misconduct  to  occur,  and  that  would  increase  the  chances  of  de- 
tection and  enforcement  when  it  does  occur.  I  believe  an  ongoing 
institution   devoted   to   the  investigation   and   prosecution   of   such 
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offenses  would  do  botli :  it  would  increase  blie  likelihood  of  bringing 
offenders  to  justice,  and  its  very  existence  could  operate  to  deter  the 
commission  of  offenses  that  have  gone  undiscovered  in  its  absence. 
]\Iost  important,  the  creation  of  continuing  Public  Prosecutor  might 
go  a  long  way  to  restpre  the  public  confidence  in  our  institutions 
that  is  essential  to  the  operation  of  a  democracy,  and  that  seems  to 
be  diminishing  with  every  passing  day. 

If  I  can  interpolate  for  a  moment,  IMr.  Chairman,  I  believe  that 
in  your  colloquy  with  Professor  Cox  you  both  agreed  that  if  men  of 
integrity  held  the  offices  of  Attorney  General  and  fclie  offices  directly 
under  them,  and  the  offices  in  the  White  House  whose  occupants  deal 
Avith  the  Attorney  General,  then  no  other  remedy  would  be  needed. 
I  would  respectfully  disagree  with  that.  I  do  not  think  that  integrity 
is  enough,  because  in  other  situations  where  men  of  integrity  find 
they  have  a  conflict  of  interest — ^and  men  of  integrity  can  have  a 
conflict  of  interest — we  say,  and  we  all  agree,  that  their  duty  is  to 
disqualify  themselves,  to  have  someone  else  do  the  job,  even  though 
they  may  be  men  of  such  high  character  that  they  are  capable  of 
overcoming  the  conflict  and  discharging  their  responsibilities  con- 
scientiously. 

There  are  men  who  are  capable  of  doing  that,  as  we  all  know.  But, 
because  there  are  also  men  who  are  not  capable,  and  because  the 
danger  of  the  appearance  of  conflict  has  always  been  regarded  by  law- 
yers and  judges  to  be  equally  as  important  from  the  standpoint  of 
public  confidence  in  the  administration  of  justice  as  true  conflict 
itself,  it  seems  to  me  that  having  men  of  integrity  operate  in  the  face 
of  conflict  is  an  insufficient  protection  of  the  administration  of  justice, 
and  insufficient  to  warrant  the  confidence  of  the  public. 

Senator  Ervix.  I  believe  there  is  a  provision  in  the  Constitution 
that  reflects  the  view  you  have  now  expressed,  and  that  is  the  pro- 
vision of  the  Constitution  which  says  that  when  a  President  is  im- 
peached, and  tried  by  the  Senate,  the  Chief  Justice  of  the  Supreme 
('ourt,  rather  than  the  Vice  President,  shall  preside. 

]Mr.  Cutler.  It  certainly  reflects  the  same  view,  and  I  think,  to 
take  a  very  recent  example  of  a  man  in  whose  integrity  all  of  us 
would  have  complete  confidence — when  Mr.  Richardson  made  the 
decisions  he  made  in  the  case  of  Mr.  Agnew,  I  think  he  came  as  close 
to  stretching  public  credulity  in  the  ability  of  a  man  of  integrity 
to  deal  uprightly  with  an  acute  political  situation  as  he  possibly 
could.  I  believe,  myself,  he  brought  it  oft',  but  I  do  not  think  that  we 
can  depend  for  the  administration  of  our  institutions  in  having  heroes 
like  Mr.  Richardson  around  all  of  the  time.  And,  Mr.  Chairman,  as 
•a  man  who  probably  knew  eveiy  one  of  the  last  19  or  so  Attorney 
(jeneral,  from  Mr.  A.  Mitchell  Palmer,  back  in  Mr.  Wilson's  day, 
all  the  way  to  the  present,  you  would  agree,  I  take  it,  that  at  least: 
one  in  four  out  of  that  group  fell  short  of  what  we  might  regard 
as  an  impeccable  standard  of  integrity.  We  certainly  have  not  had  20 
consecutive  heix)es  as  Attorney  General.  We  have  had  a  few. 

As  I  noted  before  the  Committee  for  Public  Justice,  the  precedents 
for  the  creation  of  a  permanent  Public  Prosecutor  are,  if  not  four- 
square, certainly  ample.  While  our  own  Federal  Government  has 
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iiovpr  created  an  independent  prosecutino;  office  for  criminal  cases 
it  lias  vested  officer's  such  as  the  Comptroller  Genei-al  and  the  numer- 
ous independent  reo^ulatory  agencies  with  responsibility'  for  the  civil 
enforcement  of  many  laws,  including,  in  some  cases,' the  power  to 
bring  inforceme.nt  actions  through  their  owit  attorneys,  rather  than 
tliose  of  the  Department  of  Justice.  In  a  majoritv  of  the  states,  the 
Attorneys  General  are  independently  elected,  aiid  often  are  of  a 
diiferent  political  party  than  the  incumbent  governor  and  executive; 
they,  too,  are  statutorily  and  in  some  cases  constitutionally  independ- 
ent of  the  executive.  And,  as  Mr.  Seymour  observed  this  morning, 
English  Attorneys  General  and  Solitors  General,  while  :Mem])crs  of 
the  House  and  of  the  Cabinet,  have  traditionally  been  independent  on 
policy  matters  from  the  government  in  power' at  the  moment.  Lord 
MacDermott,  a  leading  English  jurist  whom  you  and  I  have  talked 
alxiut  before,  Mr.  Chairman,  put  this  very  well  in  a  book  he  wrote 
in  the  lOaO's  when  he  said: 

"the  days  are  gone  when  a  subservient  Attorney  [meaning  the  Attorney 
General  of  Great  Britain]  could  be  told  whom  to  lay  by  the  lieels  or  whom 
to  spare.  He  must  now  maintain  complete  independence  in  this  difficult  and 
sometimes  delicate  sphere,  and  if  he  fails  to  do  so,  the  remedy  lies  in  his 
dismissal,  or  that  of  the  administration." 

Perhaps  that  is  a  good  text  for  the  House  Judiciary  Committee. 

It  has  been  suggested  that  the  creation  of  an  independent  Public 
Prosecutor  would  be  both  unconstitutional  ajid  unwise.  While  I  do 
not  reirard  the  constitutional  objections  as  frivolous,  like  Mr.  Cox  and 
Mr.  Seymour  I  am  not  persuaded  by  them.  The  President's  power 
of  appointment  within  the  executive  branch  would  not  be  infringed. 
The  Public  Prosecutor  could  be  Presidentially  appointed  and  subject 
to  Presidential  removal,  although  only  for  defined  sorts  of  miscon- 
duct, and  we  have  included  provisions  like  that  in  the  draft  bill 
we  ai-e  submitting  to  you.  The  only  other  objection  would  come  down 
to  the  assertion  that  article  II,  vesting  the  power  to  execute  the  laws 
in  the  President,  requires  that  senior  prosecuting  officials  of  the  Na- 
tion must  act  under  the  President's  direction  and  serve  at  the  Presi- 
dent's unfettered  pleasure,  even  when  he  or  they  have  a  conflict  of 
interest.  Nothing  in  the  Constitution  appears  to  us  to  compel  such  a 
conclusion,  and  it  seems  to  us  that  one  cannot  read  the  Constitution 
as  forcing  us  to  tolerate  conflicts  of  interest  on  the  part  of  the  Presi- 
dent, the  Attorney  General,  and  their  immediate  assistants  that  we 
cannot,  and  do  not,  tolerate  in  ordinary  judges  and  lawyers. 

Other  policy  objections  have  been  made,  focusing  on  the  quality 
of  the  individuals  who  might  serve  as  Public  Prosecutors,  or  their 
assistants,  on  the  impact  of  such  a  prosecutor  on  the  morale  of  the 
Dejiartment  of  Justice,  on  the  dangers  of  vesting  too  much  power  in 
a  single,  independent  official,  and  on  the  fear  that  a  pai-t-icular  indi- 
vidual might  employ  the  power  of  the  Office  of  Public  Prosecutor  to 
enhance  a  political  career. 

It  seems  to  me  that  all  of  these  objections  are  either  not  well  taken, 
or  that  they  can  be  overcome.  Perha|TS  the  best  way  to  get  them  is  in 
the  context  of  the  draft  bill  ^  which  Mr.  Sims  and  I  have  prepared, 


1  See  ilratt  bill,  p.  283. 
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and  which  is  attaclied  to  the  text  of  this  statement.  Under  this  bill, 
the  statute  would  create  an  independent  Public  Prosecutor  with  broad 
|x>wers,  but  with  a  limited  jurisdictdon.  The  Public  Prosecutor  would 
not  replace  the  Department  of  Justice,  wiiich,  with  certain  slight 
limitations,  would  continue  to  function  as  it  now  does.  In  fact,  the 
Public  Prosecutor  we  propose  would  be  within  the  Department  of  Jus- 
tice, althougrh  indei)endent  of  the  Attorney  General  and  the  President 
on  policy  maitters.  In  that  re<>;ard,  it  is  somewhat  similar  to  Senator 
Ervin's  own  bill,  which  would  make  the  entire  Department  independ- 
ent of  the  President.  And  while  I  believe  that  your  approach,  Mr. 
Chainnan,  or  the  approach  of  that  bill,  would  help  very  clearly  to 
solve  the  problems  tliat  have  arisen  in  the  tields  of  campai»>n  financing 
and  ofllcial  misconduct.  I  agree  witli  Mv.  Cox  that  it  would  raise  prob- 
lems in  other  areas  of  law  enforcement  and  impinge  directly  on  legiti- 
mate fields  of  executive  discretion. 

For  these  reasons.  I  think  it  would  be  preferable  to  retain  the 
present  relationship  of  the  Department  of  Justice  to  the  President, 
but  to  include  within  the  Department  a  prosecutor  with  limited 
jurisdiction  who  would  be,  within  that  limited  field,  statutorily 
independent  of  both  the  President  and  the  Attorney  General. 

Senator  Ervix.  I  think,  ]\Ir.  Cutler,  that  your  approach  may  have 
a  pragmatic  advantage  over  my  bill  in  that  my  bill  would  un- 
doubtedly provoke  more  opposition  than  a  more  limited  bill. 

]\Ir.  Cutler.  This  is  doing  pretty  well  in  provoking  opposition, 
too,  but  I  agree  with  that. 

Senator  Ervix.  But  not  as  likely  on  as  broad  a  front  or  as  deep. 

Mr.  Cutler.  Yes,  sir,  and  as  I  am  going  to  suggest  in  a  moment 
there  is  one  way  in  Avhich  the  two  ideas  might  come  together,  and 
that  is  since  we  would  propose  a  Public  Prosecutor  within  the  De- 
partment, but  with  statutory  independence  in  a  limited  field  of 
criminal  cases,  perhaps  both  sides  would  be  better  satisfied,  both 
sides  of  the  philosophical  dilf^rence  reconciled,  if,  instead  of  creating 
that  separtate  Public  Prosecutor  with  limited  criminal  law  jurisdic- 
tion, we  created  an  independent  Public  Prosecutor  within  the  De- 
partment with  substantially  total  criminal  law  jurisdiction.  You 
might,  for  example,  put  such  an  official  in  charge  of  the  Criminal 
Division  and  the  Tax  Division,  which  are  the  two  divisions  that  I 
think  bring  a  large  majority  of  criminal  oases.  And.  although  as 
Professor  Cox  notes,  there  is  a  class  of  cases  in  which  rnost  of  us 
would  give  executive  discretion  a  pretty  wide  range — tin  civil  rights 
cases  or  antitrust  cases — executive  discretion  really  has  little  appli- 
cation in  this  straight,  hard-core  criminal  field. 

The  reason  I  would  not  go  further  than  that  is  that  since  our 
society  relies  so  heavily  on  legal  proceedings  to  implement  national 
policy,  many  of  the  activities  of  the  Department  of  Justice  invari- 
ably have  political  aspects  in  the  high  sense  of  the  term  "political," 
and  should  therefore  be  conducted  by  persons  responsible  to  political 
officials.  I  think  that  is  particularly  true  of  the  Civil  Division,  the 
Antitrust  Division  and  the  Civil  Rights  Division.  I  think  it  is  also 
true  of  the  FBI,  which  I  certainly  think  should  not  be  free  from  the 
restraints  of  our  political  institutions.  I  personally  favor  keeping  the 
FBI  within  the  Department  of  Justice  as  it  now  is. 
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It  is  these  reasons  that  have  led  me  to  sugcrest  that  we  add  to  the 
Department  of  Justice  this  additional  independent  official  with 
limited  criminal  law  jurisdiction  in  cases  where  the  other  senior  offi- 
cials of  the  Department,  and  perhai>s  the  President  and  members 
of  the  Wliite  House  staff,  have  such  clear  conflicts  of  interest. 

This  could  be  done  by  providing  for  a  Public  Prosecutor  who 
would  be  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate,  who  would  serve  for  a  term  of  6  years  so  that  he 
would  overlap  any  given  administration,  and  who  could  not  be  re- 
appointed for  a  consecutive  term  and  would  be  remoA-able  by  the 
President  only  for  neglect  of  duty,  criminal  misconduct  or  "some 
persisting  physical  or  mental  disability.  He  of  course  also  could  be 
i-emoved  by  impeaohment  as  an  officer  confirmed  by  the  Senate.  "We 
also  suggest  that  if  removed  by  the  President,  in  the  light  of  our 
recent  history,  a  Public  Prosecutor  should  be  entitled  to  a  de  novo 
judicial  review  in  which  he  could,  if  he  wished,  contest  the  validity 
of  his  removal. 

As  I  said,  we  would  make  the  Public  Prosecutor's  office  a  part  of 
the  Department  for  administrative  purposes,  but  I  think  there  is 
an  advantage  to  giving  it  physically  separate  headquarters  and  in- 
dependent appropriations,  as  Messrs.  Cox  and  Jawoi-ski  have 
enjoyed. 

We  would  propose  prohibiting  the  same  individual  from  serving 
as  Public  Prosecutor  for  consecutive  terms,  and  in  addition  to  that, 
we  would  provide  for  a  Deputy  Public  Prosecutor  who  could  not  be 
of  the  same  party.  The  Deputy  would  be  appointed  and  subject  to 
removal  in  tlie  same  manner  as  the  Public  Prosecutor,  also  for  a  6- 
year  term,  and  his  term  miight  be  staggered  so  tliat  his  term  would 
begin  3  years  after  the  Public  Prosecutor  and  would  last  into  the 
term  of  the  next  Public  Prosecutor. 

And  we  would  require,  as  a  further  safeguard  against  the  dangers 
some  people  see  of  a  Joseph  McCarthy,  a  Savonarola  or  someone 
similar  somehow  assuming  this  role  of  Public  Prosecutor,  that  for 
any  formal  criminal  proceeding  to  be  initiated,  both  the  Public 
Prosecutor  and  the  Deputy  Public  Pi-osecutor  would  have  to  sign 
the  indictment  or  information. 

On  the  issue  of  whether  the  Public  Prosecutor  himself  could  run 
rampant,  we  would  provide  that  the  Attorney  General,  i-ather  than 
the  Public  Prosecutor,  would  be  empowered  to  investigate  and 
prosecute  misconduct  amounting  to  a  crime  by  an  officer  or  employee 
of  the  Public  Prosecutor's  office. 

We  think  these  arrangements  would  operate  to  balance  the  Public 
Prosecutor's  discretion  in  the  exercise  of  the  powers  of  his  office  and 
to  limit  the  opportunities  for  abuse  of  that  power.  And  in  recogni- 
tion of  the  fact  that  some  ambitious  lawyer  might  want  to  ride  the 
white  horse  of  this  office  into  the  White  House,  we  would,  by  statute, 
also  require  any  nominee  to  the  office  of  Public  Prosecutor  to  sign 
a  statement  in  which  he  promises  that  he  will  not  seek  Federal  elec- 
tive political  office  during,  we  suggest,  the  5-year  period  following 
his  tenure  as  Public  Prosecutor.  That  ought  to  be  enough,  I  think, 
to  discourage  a  j)olitically  ambitious  man  from  taking  the  job. 


239 

We  would  limit  the  jiirisdictaon  of  the  Public  Prosecutor  to  viola- 
tions of  specified  proviisions  of  the  criminal  code,  including  the  con- 
flict of  interest  laws,  the  bribery  laws,  consx^iracy  related  to  these 
and  other  crimes  I  will  enumerate,  election  offenses,  particularly 
campaign  financing  ofl'enses,  fi-aud  in  Government  activities,  obstruc- 
tion of  justice  and  misprision  of  a  felony,  or  aiding  and  abetting  a 
felony,  wlien  committed  by  the  President  or  Vice-President,  Presi- 
dential appointees  in  the  executive  brandi,  employees  of  the  office 
of  the  President,  officers  or  employees  of  political  parties  or  Presi- 
dential campaign  organizations  and  any  private  persons  who  con- 
spire with  or  aid  any  sudi  individuals. 

We  would  also  authorize  the  Public  Prosecutor  to  investigate 
Presidential  activities  and  report  Presidential  misconduct  to  the 
House,  but  not  to  indict  an  incumbent  President,  in  view  of  the 
grave  constitutional  and,  more  importantly,  practical  problems  that 
that  would  present. 

As  I  said,  Mr.  Chairman,  an  alternative  which  might  be  equally 
workable  for  the  area  we  are  concerned  about  would  be  to  vest  this 
Public  Prosecutor  with  authority  over  enforcement  of  the  entire 
criminal  code  and  the  tax  code  in  its  criminal  sense — substantially 
the  jurisdiction  now  exercised  by  the  Criminal  Division  and  the  Tax 
Division  of  the  Department  of  Justice. 

We  have  tried  to  solve  the  practical  problem  of  just  when  the 
Public  Prosecutor's  functions  or  jurisdiction  would  take  over  and 
when  the  Attorney  General  would  cease  to  deal  with  such  cases — 
for  example,  cases  where  the  Depfiriment  of  Justice  is  investigating, 
let  us  say,  a  contract  fraud  and  runs  into  some  evidence  indicating 
bribery  in  high  places  whidh,  under  our  notion,  should  go  to  the 
Public  Prosecutor.  A^^at  we  have  done  is  to  give  the  Public  Prose- 
cutor and  the  Attorney  General  coextensive  power  over  this  limited 
class  of  cases  over  which  the  Public  Prosecutor  would  have  jurisdic- 
tion, and  we  have  provided  that  if  the  Attorney  General  does  get 
into  a  matter  within  the  jurisdiction  of  the  Public  Prosecutor,  he 
must  notify  the  Public  Prosecutor  and  tlie  Public  Prosecutor  can 
then  decide  whether  to  take  over  that  matter  himself,  or  to  join  with 
the  Attorney  General,  that  is  the  Criminal  Division,  in  investigat- 
ing it,  or  simply  to  let  the  Criminal  Division  continue,  with  appro- 
priate procedures  for  notification  back  and  forth. 

Further,  as  an  additional  check  on  the  arbitrary  or  possible  arbi- 
trary exercise  of  the  Public  Prosecutor's  power,  we  have  provided 
in  this  bill  that  if  the  Public  Prosecutor  should  indict  and  the  At- 
torney General  disagreed  with  the  filing  of  that  indictment,  or  with 
any  other  action  taken  by  the  Public  Prosecutor  in  the  coui-se  of  a 
criminal  proceeding,  the  Attorney  General,  as  a  matter  of  right, 
would  be  entitled  to  appear  before  the  court  as  a  friend  of  the  court 
and  present  his  views  before  the  judge  presiding  over  the  case. 

There  are  many  other  details,  practical  details  that  must  really 
have  to  be  faced  in  drafting  any  bill  of  tliis  scope,  that  we  have  tried 
to  resolve  in  the  draft  I  have  submitted  with  my  stiatemeait.  But  hav- 
ing gone  through  that  effort,  it  is  our  conclusion  that  the  creation 
of  a  Public  Prosecutor's  office  would  be  constiitutional,  that  it  would 
be  administratively  feasible  and  effective  in  discharging  its  duties, 
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that  it  would  strengithen  rather  than  weaken  the  morale  of  the  De- 
partment of  Justice,  by  reliievino-  it  of  the  embarrassment  of  clis- 
cluiro'ing  responsibilities  as  to  which  it  has  a  real  or  an  apparent 
conflict  of  interest,  and  that  its  mere  existence  would  go  a  long  way 
to  restore  diminishing  public  confidence  in  the  conduct  of  our  na- 
tional Government. 

Thank  you  very  much. 

Senator  IiIrv-ix.  Let  the  record  show  that  the  draft  of  the  bill  and 
the  statement  which  JMr.  Cutler  made  before  the  Committee  for 
Public  Justice  will  be  printed  in  full  in  tlie  body  of  the  record.^ 

[Tlie  prepared  statement  of  Lloyd  N.  Cutler  follows:] 

Prepared  Statement  of  Lloyu  N.  Cutler 

Last  fall,  in  an  Op-Ed  article  in  the  New  York  Times,  I  proposed  that  Con- 
gress create  an  ongoing  Public  Prosecutor,  independent  of  direction  by  tlie 
Executive  Branch,  and  charged  with  investigating  and  prosecuting  violations 
of  federal  election  laws  and  federal  crimes  committed  by  government  officials 
and  officials  of  national  political  parties.  Last  month,  I  expanded  on  this 
proposal  in  a  paper  delivered  before  the  Committee  for  Public  Justice  and, 
rather  than  reiterate  the  substance  of  that  paper,  I  have  taken  the  liberty  of 
attaching  a  copy  of  it  to  the  text  of  my  remarks  here  today. 

Recent  events  have  stimulated  a  considerable  amount  of  interest  in  the  notion 
of  creating  a  permanent,  independent  Public  Prosecutor.  At  least  two  bills 
have  been  introduced  in  the  Senate  which  endeavor  in  various  ways  to  ad- 
dress this  question.  Senator  P^rvin's  bill  [S.  2803]  would  make  the  Department 
of  Justice  an  independent  establishment  of  the  United  States  Government. 
Senator  Cranston's  bill  [S.  2978]  would  create  a  special  commission  to  study 
whether,  and  if  so  in  what  form,  any  such  independent  prosecutor  should  be 
created.  I  shall  comment  briefly  on  these  proposals  in  a  moment 

The  reasons  for  the  current  interest  in  the  creation  of  a  permanent  Public 
Prosec-utor  are  clear.  Because  the  Attorney  General  and  his  principal  assistants 
in  the  Department  of  Justice  are  not  simply  prosecuting  officers  but  also  ap- 
pointees of  the  President  and  members  of  an  "Administration  team"  that  has 
won  election  to  office  and  usually  hopes  to  be  re-elected,  they  have  an  obvious 
conflict  of  interest  when  they  have  the  responsibility  to  investigate  and 
prosecute  possible  criminal  activity  in  the  conduct  of  federal  election  cam- 
paigns or  ari.sing  from  the  official  activities  of  officers  or  employees  of  the 
Executive  Branch.  The  President,  and  his  White  House  aides  to  whom  the 
Attorney  General  reports,  have  an  equally  obvious  conflict.  Moreover,  because 
of  the  "iive-and-let-live"  principle  of  politics  in  countries  with  regular  transfers 
of  power,  they  may  be  similarly  reluctant  to  investigate  the  conduct  of  their 
predecessors  and  the  campaign  finances  of  the  opposing  party.  Conflicts  of  this 
sort  are  doubly  incapacitating:  they  prevent  unfettered  prosecution  of  those 
who  should  be  prosecuted  and  they  breed  public  distrust  of  decisions  not  to 
prosecute  that  may  be  entirely  justified  on  their  merits  and  would  be  accepted 
as  such  if  made  by  a  prosecutor  free  from  any  taint  of  conflict. 

In  recent  times  we  have  recognized  the  need  for  an  independent  prosecuting 
official  every  two  or  three  decades,  when  instances  of  official  misconduct  and 
conflict  of  interest  have  become  particularly  notorious  and  egregious,  and  the 
exi>erience  has  been  salutory.  Not  only  have  they  successfully  pro.secuted  crimes 
that  had  already  surfaced,  they  have  also,  in  the  course  of  their  investigations, 
discovered  and  pro.secuted  additional  crimes  as  well. 

What  Independent  prosecutors  uncover  once  we  appoint  them  suggests  to 
me  not  that  official  and  campaign  misconduct  are  rare  occurrences,  but  rather 
that  thev  tend  to  flourish  when  there  is  little  reason  to  fear  prosecution,  and 
that  Teapot  Dome  and  Watergate  are  only  the  tips  of  icebergs  that  contin- 
ually float  in  the  political  waters.  Indeed,  what  may  be  the  most  remarkable 
aspect  of  Watergate  is  only  that  the  offenses  have  come  to   light  and   that 


1  The   (Irnft    of   the  bill    referred   to   appears   at   p.   283   and   the   statement  referred   to 
appears  at  p.  363. 
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the  offenders  may  be  punished.  But  how  many  of  us  expect  that  as  a  result 
the  conduct  of  political  campaigns  and  the  behavior  of  public  officials  will 
fundamentally  change? 

We  should  not  be  content  with  a  system  that  requires  massive  purgatives 
once  a  generation.  We  can  and  we  should  seek  to  create  some  continuing 
mechanism  that  would  reduce  the  chances  for  this  sort  of  misconduct  to 
occur,  and  that  would  increase  the  chances  of  detection  and  enforcement 
when  it  does  occur.  I  believe  an  ongoing  institution  devoted  to  the  investiga- 
tion and  prosecution  of  such  offenses  would  do  both ;  it  would  increase  the 
likelihood  of  bringing  offenders  to  justice;  its  very  existence  could  operate 
to  deter  the  commission  of  offenses  that  have  gone  undiscovered  in  its 
absence.  Most  important,  the  creation  of  a  continuing  Public  Prosecutor 
might  go  a  long  way  to  restore  the  public  confidence  in  our  institutions 
that  is  essential  to  the  operation  of  a  democracy  and  that  seems  to  be  de- 
minishing  with  every  passing  day. 

As  I  noted  before  the  Committee  for  Public  Justice  the  precedents  for  the 
creation  of  a  permanent  Public  Prosecutor  are,  if  not  foursquare,  certainly 
ample.  While  our  own  federal  government  has  never  created  an  independent 
prosecuting  ofliee  for  criminal  cases,  it  has  vested  officers  such  as  the  Comp- 
troller General  and  the  numerous  regulatory  agencies  with  responsibility 
for  the  civil  enforcement  of  many  laws,  including  in  some  cases  the  power 
to  enforce  through  its  own  attorneys  rather  than  the  Department  of  Justice. 
A  majority  of  the  states  provide  for  independently  elected  attorneys  general. 
And  English  Attorneys  General  and  Solicitors  General,  while  members  of  the 
House  and  the  Cabinet,  have  traditionally  been  independent  on  policy  mat- 
ters from  the  Government  in  power  at  the  moment. 

It  has  been  suggested  that  the  creation  of  an  independent  Public  Prosecu- 
tor would  be  l)oth  unconstitutional  and  unwise.  While  I  do  not  regard  the 
constitutional  objection  as  frivolous,  I  am  not  persuaded  by  it.  The  Public 
Prosecutor  could  be  Presidentially  appointed  and  subject  to  Presidential  re- 
moval, although  only  for  defined  sorts  of  misconduct.  The  only  other  objection 
would  come  down  to  the  assertion  that  Article  II  of  the  Constitution,  vest- 
ing the  power  to  execute  the  laws  in  the  President,  requires  that  the  senior 
prosec^uting  officials  of  the  nation  must  act  under  the  President's  direction 
and  serve  at  the  President's  unfettered  pleasure.  Nothing  in  the  Constitution 
appears  to  compel  such  a  conclusion,  and  to  read  the  Constitution  in  that 
fashion  would  be  to  accept  as  Constitutionally  mandated  institutional  arrange- 
ments which  force  us  to  tolerate  conflicts  of  interest  on  the  part  of  the  Presi- 
dent, the  Attorney  General  and  their  immediate  assistants  that  we  cannot 
and  do  not  tolerate  in  ordinary  judges  and  lawyers. 

Policy  objections  have  tended  to  focus  on  the  quality  of  the  individuals 
who  might  serve  as  or  assist  the  Public  Prosecutor,  the  impact  of  a  Public 
Prosecutor  on  the  morale  of  the  Department  of  Justice,  the  dangers  of  vesting 
too  much  power  in  a  single,  independent  official,  and  the  fear  that  a  particu- 
lar individual  might  employ  the  power  of  the  office  of  Public  Prosecutor  to 
enhance  a  political  career. 

I  believe  that  these  objections  are  either  not  well  taken  or  can  be  over- 
come. If  I  may,  I  shall  address  them  in  the  context  of  the  provisions  of  a 
draft  statute  which  I  have  prepared  and  attached  to  the  text  of  my  remarks. 
The  statute  would  create  an  independent  Public  Prosecutor  with  broad  powers 
but  a  limited  jurisdiction.  The  Pul)lic  Prosecutor  would  not  replace  the  De- 
partment of  Justice  which,  with  certain  slight  limitations,  would  continue 
to  function  as  it  now  does.  In  that  regard,  tlie  approach  embodied  in  the 
proposal  I  have  submitted  differs  from  that  of  the  bill  introduced  by  Senator 
Ervin,  which  would  make  the  entire  Department  of  Justice  independent  of 
the  President.  While  T  believe  Senator  Ervin's  approach  would  help  to  solve 
the  problems  that  have  arisen  in  the  fields  of  the  campaign  financing  and 
official  misconduct,  it  would  raise  other  problems  in  areas  of  laws  enforce- 
ment that  impinge  directly  on  legitimate  areas  of  executive  discretion.  For 
these  reasons  I  think  it  would  be  preferable  to  retain  the  present  relation- 
ship of  the  Justice  Department  to  the  President  but  to  include  in  the  Depart- 
ment a  prosecutor  with  limited  jurisdiction  who  would  be,  within  that  limited 
field.  Independent  of  both  the  President  and  the  Attorney  General. 

The  Justice  Department  is  more  than  simply  a  prosecutor's  office.  Because 
our  society  relies  so  heavily  on  legal  proceedings  to  implement  national  policy. 
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many  of  the  activities  of  the  Department  of  Justice  inevitably  will  have  polit- 
ical aspects  and  should  therefore  be  responsible  to  political  officials.  The 
Civil  Division,  the  Antitrust  Division  and  the  Civil  Rights  Division  are  but 
three  examples  of  instances  in  which  Justice  Department  activities  are  and 
properly  should  be  responsive  to  policy  determinations  made  in  good  faith  by 
officials  whose  views  are  directly  influenced  by  the  political  process.  More- 
over, the  activities  of  the  Federal  Bureau  of  Investigation,  which  would 
remain  under  the  direction  of  the  Attorney  General  as  Senator  Ervin's  bill 
is  drafted,  should  not  be  freed  from  the  restraints  of  political  instructions. 

For  such  reasons,  I  regard  it  as  preferable  to  supplement  the  Department 
of  Justice  with  an  additional,  independent  official.  I  would  amend  Title  28  of 
the  United  States  Code  to  provide  for  a  Public  Prosecutor  who  would  be 
appointed  by  the  President  with  Senatorial  confirmation,  would  serve  for  a 
term  of  six  years  and  could  not  be  reappointed  for  a  consecutive  term,  and 
who  would  be  removable  by  the  President  only  for  neglect  of  duty,  criminal 
misconduct,  or  persisting  physical  or  mental  disability.  He  could  also  be 
removed  by  impeachment.  If  removed  by  the  President,  the  Public  Prosecutor 
would  be  entitled  to  a  de  novo  judicial  review  in  which  he  could  contest 
the  validity  of  his  removal.  The  Public  Prosecutor's  office  would  be  a  part 
of  the  Department  of  Justice  for  administrative  piirposes,  but  would  have 
physically   separate  headquarters   and   independent   appropriations. 

The  bill  would  prohibit  the  same  individual  from  serving  as  Public  Prose- 
cutor for  consecutive  terms  and  would  also  provide  for  a  Deputy  Prosecutor 
who  could  not  be  of  the  same  party.  This  official  would  be  appointed  and 
subject  to  removal  in  the  same  manner  as  the  Public  Prosecutor  and  would 
also  serve  for  a  six-year  term  The  bill  would  also  require  the  independent 
concurrence  of  the  Deputy  Public  Prosecutor  as  a  prerequisite  to  the  initiation 
of  any  formal  criminal  proceeding.  The  Attorney  General,  not  the  Public 
Prosecutor,  would  be  empowered  to  Investigate  and  prosecute  misconduct 
by  an  officer  or  employee  of  the  Public  Prosecutor's  office.  I  believe  these 
arrangements  would  operate  to  balance  the  Public  Prosecutor's  discretion 
in  the  exercise  of  the  powers  of  his  office,  and  to  limit  the  opportunities  for 
abuse  of  his  power.  In  recognition  of  the  fact  that  a  term  as  a  prosecuting 
official  has  traditionally  been  used  as  a  steppingstone  in  a  political  career, 
the  statute  would  require  any  nominee  to  the  office  of  Public  Prosecutor  to 
foreswear  seeking  federal  elective  political  office  during  the  five-year  period 
following  his  tenure  as  Public  Prosecutor. 

The  jurisdiction  of  the  Public  Prosecutor  would  be  restricted  to  violations 
of  specified  provisions  of  the  United  States  Criminal  Code,  including  conflicts 
of  interest  and  bribery,  conspiracy,  offenses  related  to  the  conduct  of  elec- 
tions, fraud  relating  to  government  activities,  obstruction  of  justice,  and 
misprision,  committed  by  the  President  or  Vice-President,  Presidential  ap- 
pointees in  the  Executive  Branch,  employees  of  the  Office  of  the  President,  offi- 
cers or  employees  of  political  parties  or  Presidential  campaign  organizations, 
and  any  persons  conspiring  with  or  aiding  such  individuals.  The  bill  would 
authorize  the  Public  Prosecutor  to  investigate  Presidential  activities  and 
report  Presidential  misconduct  to  the  House  of  Representatives,  but  not  to 
indict  an  incumbent  President. 

The  bill  gives  the  Public  Prosecutor  broad  powers  to  Investigate  those 
matters  within  his  jurisdiction,  and  powers  coextensive  with  those  of  the 
Attorney  General  to  prosecute  offenses.  He  would  be  entitled  to  the  assistance 
of  the  Federal  Bureau  of  Investigation  in  investigating  any   such  matters. 

The  Attorney  General  would  retain  concurrent  jurisdiction  over  any  matter 
within  the  jurisdiction  of  the  Public  Prosecutor.  However,  during  the  pen- 
dency of  an  investigation  of  any  matter  by  the  Public  Prosecutor,  the  Attor- 
ney General  would  be  required  to  stay  his  hand  with  respect  to  the  matter 
nndpr  investigation  until  the  torminntion  of  the  investigation  or  of  any  re- 
lated proceeding  conducted  by  the  Public  Prosecutor.  If  the  Attorney  General 
disagreed  with  the  initiation  of  any  criminal  proceeding  by  the  Public  Prose- 
cutor in  the  course  of  such  a  proceeding,  thp  Attorney  General  would  be 
entitled  as  of  right  to  appear  and  present  his  views  as  a  friend  of  any  court 
before  which  the  proceedings  were  pending.  This,  too,  would  act  as  a  check 
on  the  discretion  of  the  Public  Prosecutor. 
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I  respectfully  submit  that  the  creation  of  the  Public  Prosecutor's  office 
■u-ould  be  constitutional,  that  it  would  be  administratively  feasible  and  effective 
in  discharging  its  duties,  that  it  would  strengthen  rather  than  weaken  the 
morale  and  reputation  of  the  Department  of  Justice,  and  that  its  mere 
existence  would  go  a  long  way  to  restore  diminishing  public  confidence  in  the 
conduct  of  our  national  government. 

Seiiaitor  Ervin.  You  have  certainly  given  us  a  very  thoughtful 
presentation,  and  your  proposal  seems  to  meet  most  of  the  objec- 
tioiis  that  have  been  raised,  if  not  all  of  them  with  respect  to  the 
establishment  of  the  Office  of  Special  Prosecutor. 

You  have  provided  a  system  of  checks  on  a  Special  Prosecutor. 
Under  your  bill,  he  could  not  go  off  on  a  rampage  of  his  own.  These 
checks  would  be  embodied  in  the  United  States  Code.  He  would  not  be 
subject  to  actions  by  the  Attorney  General  alone,  but  by  the  Attorney 
General's  acting  with  the  court. 

Mr.  Cutler.  And,  of  course,  the  two  Judiciary  Committees  would 
liave  their  continuing  oversight  over  his  conduct. 

Senator  Ervin.  And  your  bill  seems  to  be  restricted  as  to  the  nature 
of  the  jurisdiction,  the  cases  that  the  Special  Prosecutor  could  ini- 
tiate. There  is  certainly  a  real  need  to  recognize  that  if  it  is  bad  or 
impermissible  for  the  administration  to  be  judging  its  own  case;  it 
is  likewise  impermissible  for  an  administration  to  be  a  prosecutor 
in  its  own  case.  The  difference  between  the  two  are  merely  questions 
of  degree  and  not  any  difference  in  the  principle,  as  I  see  it. 

]\Ir.  Cutler.  That  is  the  heart  of  the  matter,  ]Mr.  Chairman,  as  you 
have  said  so  frequently  throughout  these  and  the  Watergate  com- 
mittee hearings. 

Senator  ER\T:]sr.  You  are  not  troubled  by  the  provision  in  the  Con- 
stitution which  has  been  invoked  against  the  creation  of  the  Office 
of  the  Special  Prosecutor,  that  is,  the  provision  which  says  the  Presi- 
dent shall  take  care  that  the  laws  be  faithfully  executed?  That  is 
being  construed  by  some  to  give  the  President  complete  control  of 
all  of  those  who  are  engaged  in  the  execution  of  laws.  How  do  you 
answer  that  argument? 

Mr.  Cutler.  I  would  answer  that  as  I  tried  to  in  this  paper,  Mr. 
Chainnan,  by  saying  I  cannot  believe  that  the  Constitution  forces 
us  into  the  strait  jacket  of  accepting  the  discharge  of  an  important 
Government  responsibility  in  the  face  of  a  conflict  of  interest. 

Let  me  give  you  an  immediate  present  case  where  the  conflict  of 
interest  is  so  plain  that  it  would  not  have  to  be  mentaoned,  I  as- 
sume, and  that  is  the  President's  own  tax  returns.  Would  anyone 
conceivably  say  that  the  Constitution  requires  that  the  President 
must  exercise  full  authority  over  the  discretion  and  conduct  of  the 
prose-cution,  if  one  is  brought,  whether  it  is  civil,  criminal,  or  any- 
thing else  ?  No  one  could  maintain  such  an  argimient  witli  a  straight 
face. 

Senator  Ervin.  The  obligation  of  the  President  to  faithfully 
execute  the  laws  is  to  faithfully  execute  laws  passed  by  Congi-ess, 
and  not  laws  made  by  him,  is  that  not  true? 

Mr.  Cutler.  Absolutely,  that  is  absolutely  true.  You  have  just  re- 
minded me  that  when  Najeeb  Halaby  was  the  Federal  Aviation 
Administrator,  he  happens  to  be  a  flier  also,  he  ran  an  FAA  plane  into 
another  plane  on  the  ground,  and  that  was  a  violation  of  FAA 
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regulations  and  lie  stepped  up  manfully  and  fined  himself  tlie  full 
amount  provided  in  the  regula/tions.  But  short  of  a  case  like  that 
I  am  sure  that  the  Constitution  does  not  contemplate,  and  certainly 
the  public  could  not  imagine  that  when  the  personal  financial  in- 
terests of  the  President  or  any  other  official  of  the  administration 
are  involved  in  a  matter  being  investigated  by  the  Depai-tment  of 
Justice,  that  that  individual  could  be  entrusted  with  the  conduct  of 
the  case — solely  as  a  matter  of  appearances,  if  of  nothing  else. 

In  fact,  the  Federal  conflict  of  interest  laws,  I  believe,  would  make 
that  a  crime  by  itself.  Moreover,  political  interests  can  often  be  jus^ 
as  disabling  as  financial  ones.  Certainly  the  President's  or  the  ad- 
ministration's interests  in  its  own  re-election  or  its  own  ability  to 
remain  in  office  is  as  strong  an  interest  as  you  can  possibly  imagine, 
where  prosecution  of  its  own  alleged  violations  of  the"  campaign 
financing  laws  or  other  criminal  laws  is  involved. 

Senator  Ervin.  Are  there  questions? 

Professor  Miller.  Just  one,  sir,  or  one  comment.  T  think  that  Mr. 
Cutler  has  giving  this  committee  and  staff  something  that  should 
be  given  very  serious  consideration  as  perhaps  an  alternative  to  your 
bill,  sir. 

I  would  ask  this  question.  Mr.  Cutler:  would  you  agree  that  there 
is  further  support  for  your  Constitutional  position  in  article  I,  sec- 
tion 8,  clause  18.  which,  if  I  may  quote  to  you.  says  that  "Congress  can 
make  all  laws  which  shall  be  necessary  and  proper  for  the  carrying 
into  execution  of  the  foregong  powers."  that  is,  its  powers,  and  this 
is  the  critical  clause,  "and  all  other  powers  vested  by  this  Constitu- 
tion in  the  Government  of  the  United  States  or  in  any  department 
or  officer  thereof." 

Since  the  President,  I  take  it,  is  an  officer  of  the  United  States, 
it  seems  to  me  that  the  Constitution  is  very  clear  that  Congress 
could  enact  such  a  statute. 

Mr.  Cutler.  T  have  no  doubt  of  this  and  I  have  never  really  heard 
the  opposing  point  seriously  pressed.  I  have  been  on  programs  with 
Professor  Bickel  and  others  who  believe  that  the  appointment  of 
Mr.  Cox  or  Mr.  Jaworski  was  a  constitutional  monstrosity.  But  they 
all  agree  that  where  matters  invohang  partdcular  officials  in  the  De- 
partment or  the  oampaig-n  financing  organizations  or  the  "White 
House  are  concerned,  that  conflict  of  interest  principles  require  the 
attention  of  the  President  and  his  immediate  chain  of  supporting 
officers. 

Professor  Miller.  Thank  you,  sir. 

Senator  Ervix.  Certainly  if  the  clause  which  says  that  the  Presi- 
dent shall  take  care  that  the  laws  be  faithfully  executed  gives  the 
President  complete  control  of  everybody  engaged  in  the  execution 
of  the  laws,  the  President  would  be  above  all  of  the  other  pix)visions 
of  the  Constitution. 

Mr.  Cutler.  Exactly. 

Senator  Ervin.  And  I  think  the  Constitution  is  written  to  restrain 
the  President  as  well  as  everybody  else.  In  fact,  the  Supreme  Court 
said  in  ex  parte  Milligan  that  the  President  is  subject  to  laws  just 
like  other  j^eople. 
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Mr.  Cutler.  And  Avliile  it  may  be  true  that  so  far  as  the  Presi- 
dent himself  is  concerned  tiiat  impeachment  is  tlie  only  constitutional 
or  practical  remedy  so  long  as  he  holds  office,  that  is  not  necessarily 
true  of  everyone  else  down  the  chain,  particularly  the  Attorney 
General. 

Senator  Ervin.  The  Myers  case,  which  is  also  cited  by  some  as  a 
constitutional  impediment  to  the  creation  of  an  Office  of  Special 
Prosecutor,  Avas  a  case  dealino-  with  as  I  recall,  the  proposition  that 
the  President  had  the  power  to  remove  a  Postmaster  notwithstand- 
ing tenure  of  office. 

The  officeholder  in  the  pai^:icular  case  had  been  confirmed  by  the 
Senate  and  could  not  be  removed  without  the  Senate's  consent.  A 
Postmaster's  duties  are  much  more  ministerial  in  nature  than  those 
of  the  Attorney  General. 

Mr.  Cutler.  That  is  one  point,  ]Mr.  Chairman.  I  think  there  are 
two  other  points  on  the  constitutionality  of  limiting  the  power  to 
remove,  and  that  is  all  this  is  really  addressed  to,  tlie  power  to  re- 
move. 

One  is  that  in  the  case  of  the  independent  agencies,  I  think  the 
court  had  come  to  accept  that  when  Congress  creates  an  independent 
agency  and  someone  is  appointed  for  a  term  of  years,  the  President 
may  not  remove  him  simply  as  a  matter  of  discretion.  Fuithermore, 
we  "have  tried  in  this  bill  to  limit  ourselves  to  dealing  with  the  situa- 
tion where  the  President  or  members  of  the  adniinistration  team 
have  a  conflict  of  interest,  and  I  doubt  very  much  whether  the  Myere 
rule  would  have  ever  been  applied  by  the  court  to  the  limited  class 
of  cases  where  a  conceded  conflict  of  interest,  real  or  apparent,  does 
arise.  In  that  class  I  would  think  that  it  is  perfectly  clear  under 
the  section  of  article  T  that  Professor  JNIiller  referred  to.  that  Con- 
gress could  make  a  law  to  deal  with  the  problem  of  conflicts  of  in- 
terest. 

Mr.  Edmisten.  Mr.  Cutler,  even  though  we  were  to  adopt  your 
proposal  of  a  permanent  independent  Special  Pi'osecutor,  the  com- 
miititees  of  the  Congress,  though,  must  still  maintain  vigorous  over- 
sight to  keep  political ization  out  of  the  "White  House. 
ISIr.  Cutler.  Absolutely. 

Mr.  Edisiisten.  You  heard  ]\[r.  Cox  a  few  minutes  ago,  I  believe. 
Would  you  faA^r  a  statue  that  wonld  provide  that  a  person  who 
hiad  recently  been  a  campaign  manager  would  be  prohibited  from 
assuming  the  office  of  Attorney  General? 

Ml'.  Cutler.  I  would  agree  in  both  directions,  ]Mr.  Edmisten, 
that  he  should  be  prohibited  from  assuming  the  office  of  Attorney 
General  and  I  would  think  under  the  power  of  Congress  to  control 
campaign,  financing  I  think  you  could  also  prohibit  an  Attorney 
General,  and  I  would  go  beyond  that  to  any  member  of  the  Cabinet 
immediately  upon  leaving  his  Cabinet  position,  from  assuming  the 
position  of  campaign  money-raiser,  especially  in  a  second-term 
situation. 

It  seems  to  me  th;it  that  is  a  higilily  immoral  and  unf.'iir  Avay  to 
suction  money  from  business  firnis  and  othei-s.  Of  all  of  the  vices  of 
this  last  campaiirn.  tlie  fact  that  Mr.  Mitchell  and  Mr.  Stans  left 
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posts  to  whicli  they  might  return,  either  to  those  posts  or  other  posts — 
the  fact  that  they,  along  with  the  President's  personal  lawyer,  as 
Mr.  Spater  observed  in  his  testimony,  were  the  ones  soliciting  the 
campaign  money,  gives  a  partdcularly  tough,  almost  coercive  nature 
to  the  appeal. 

Mr.  Edmtstex.  Thank  you. 

Senator  Ervin.  I  am  particularly  impressed  with  your  proposal 
that  the  Special  Prosecutor  be  given  power  to  prosecute  for  violations 
of  election  laws. 

We  have  had  the  laws  in  our  statutes  since  1907,  if  my  recollection 
serves  me  right,  that  coi^orate  funds  shall  not  be  used  to  make 
political  contributions. 

Mr.  Cutler.  Did  you  say  1907? 

Senator  Ervin.  Yes,  1907. 

Mr.  Cutler.  Yes,  it  goes  way  back. 

Senator  Ervin.  It  is  a  misdemeanor,  as  I  recall,  punishable  by  not 
to  exceed  a  $1,000  fine  or  1  year  imprisonment  or  both,  and  the  Gen- 
eral Accounting  Office  in  the  performance  of  its  statutory  duties 
certified  to  the  Department  of  Justice  a  number  of  violations  of  that 
statute.  And  when  the  Department  of  Justice  prosecuted  the  cases^ 
it  did  not  prosecute  anybody  who  had  aided  and  abetted  the  viola- 
tions of  the  statutes  by  soliciting  the  campaign  contributions.  It 
usually  just  prosecuted  the  committees  to  re-elect  the  Presiident,  and 
there  is  no  provision  to  put  a  committee  in  jail.  The  committee  was 
merely  fined.  It  might  have  been  a  healthy  tiling  for  the  future  if 
some  individual  who  solicited  an  illegal  contribution  had  been 
prosecuted. 

Mr.  Cutler.  If  I  can  paraphrase  a  remark  of  your  colleague,. 
Senator  HolMngs  who  has  a  felicity  for  turning  such  phrases  as 
happy  as  yours,  one  could  say  that  to  ask  the  Department  of  Justice 
to  prosecute  a  campaign  financing  violation  is,  in  his  phrase,  like- 
trying  to  deliver  a  head  of  lettuce  by  means  of  a  rabbit.  It  just  will 
not  get  there.  [General  laughter.] 

Senator  Ervin.  I  want  to  thank  you  again  for  your  appearance- 
and  the  very  thoughtful  paper  that  you  have  presented  to  us.  Your 
observations  have  been  extremely  helpful  to  the  subcommittee. 

Mr.  Cutler.  Thank  you,  Mr.  Chairman. 

If  I  could  say  just  one  more  word  on  campaign  contributions^ 
which  is  a  subject  I  feel  very  strongly  about.  Mr.  Cox  observed  that 
one  of  the  problems  of  a  continuing  Public  Prosecutor  is  that  he 
might  stand  around  looking  for  things  to  do. 

Well,  I  think  that  just  the  job  of  policing  the  campaign  financing 
laws  and  other  criminal  aspects  of  our  election  laws  would  keep  50 
of  the  best  lawyers  in  this  country  busy  for  a  long,  long  time,  until 
the  message  got  through  that  violations  are  going  to  be  attacked. 

Senator  Ervin.  I  think  that  one  thing  that  supports  your  view  in 
that  respect  is  a  statement  I  saw  some  time  ago  that  the  Clerk  at 
the  House  of  Representatives  had  certified  to  the  Department  of 
Justice  almost  an  unbelievable  number  of  apparent  violations  of  elec- 
tion laws,  and  the  Department  has  prosecuted,  practically  none  of 
them  over  a  period  of  years. 

JSIr.  Cutler.  That  is  exactly  right. 
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Senator  Ervin.  Thank  you  very  miicli  for  a  most  helpful  con- 
tribution. 

This  concludes  the  hearings  on  the  two  bills  we  have  been  con- 
sidering. But  we  will  hold  the  record  open  for  10  days  for  any 
ncAv  materia/1  that  might  be  inserted  in  the  record. 

The  committee  will  now  stand  in  recess,  subject  to  the  call  of  the 
Chair. 

[Whereupon,  at  12 :35  p.m.,  the  subcommittee  adjourned,  subject  to 
the  call  of  the  Chair.] 
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LEGISLATION  BEFORE  THE  SUBCOMMITTEE 

S!J3SS:^t'5TTa  ON 

^^  DEC  2  01973 


ri£)inrcrE 

S.  2803 


^^^Ss^£SN^^  CJ      O O /\ O     SEPARATION  OF  POWERS 


IN  THE  SENATE  OF  THE  UNITED  STATES 

December  12,1973 

Mr.  Ervin  introduced  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  insure  the  separation  of  constitutional  powers  by  establishing 
the  Department  of  Justice  as  an  independent  establishment 
of  the  United  States. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  FINDINGS  OF  FACT  AND  DECLAEATION  OF  PURPOSE 

4  Section  1.  (a)  The  Congress  finds  and  declares  that — 

5  ( 1 )  the  Department  of  Justice  is  responsible  for  the 

6  performance  of  functions  that  are  both  executive  and 

7  judicial  in  nature ; 

8  (2)   the  officers  and  employees  of  the  Department 

9  of  Justice,  includmg  the  Attorney  General,  the  Solicitor 
10  General,  the  United  States  attorneys,  and  the  United 
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2 

1  States  marshals  are  officers  of  the  courts  as  well  as  execu- 

2  tive  branch  officers ;  and 

3  (3)   to  preserve  the  independence  essential  to  the 

4  proper  administration  of  justice  the  Department  of  Jus- 

5  tire  should  be  insulated  from  the  direct  political  control 

6  of  the  executive  branch  of  Govermnent. 

7  .     (b)   It  is  the  purpose  of  this  Act  to  establish  the  De- 

8  partment  of  Justice  as  an  independent  establishment  of  the 

9  United  States. 

10  Sec.  2.  (a)  Sections  501  through  510  of  title  28,  United 

11  States  Code,  are  amended  to  read  as  follows: 

12  "§501.  Independent  establishment 

i:')  "  (a)   There  is  established  as  an  independent  establish- 

14  ment  of  the  United  States  Government,  the  Department  of 

15  Justice. 

16  "(b)  The  Department  shall  be  headed  by  an  Attorney 

17  General  who  shall  be  appointed  by  the  President,  by  and 

18  with  the  advice  and  consent  of  the  Senate,  for  a  term  of 

19  six  years.  There  shall  be  in  the  Department — 

20  "(1)  a  Deputy  Attorney  General,  and 

21  "(2)   a  Solicitor  General, 

22  each  of  whom  shall  be  appointed  by  the  President,  by  and 

23  with  the  advice  and  consent  of  the  Senate,  for  a  term  of 

24  six  years.  The  Deputy  Director  shall  perform  such  functions 

25  as  the  Attorney  General  may  prescribe  and  shall  be  the 

Note.  — On  line  24  "Deputy  Director"  should  read  "Deputy  At- 
torney General". 
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1  Acting  Attorney  General  during  the  absence  or  disability  of 

2  the  Attorney  General  or  in  the  event  of  a  vacancy  in  the 

3  position  of  Attorney  General.  ITpon  the  expiration  of  his 

4  term,  the  Attorney  General  shall  continue  to  serve  until  his 

5  successor  has  been  appointed  and  has  qualified,  except  that 

6  the  Attorney  General  may  not  serve  under  the  authority  of 
■"7  this  sentence  for  a  period  longer  than  one  year  after  the 

8  expiration  of  that  term.  The  Solicitor  General  shall  perform 

9  such  functions  as  the  Attorney  General  may  prescribe. 

10  "  (c)   The  officers  appointed  under  this  subsection  may 

11  be  removed  by  the  President  for  neglect  of  duty  or  mal- 
^'^  feasance  in  office. 

1''  "§502.  Assistant  Attorneys  General;  other  personnel 
1^  ''  (a)  The  Attorney  General  may  appoint  nine  Assistant 

^^  Attorneys  General.   The  Attorney  General  may   also  ap- 

■^^  point  one  Assistant  Attorney  General  for  Administration. 
1'^  "  (1))    The  Attorney  General  may  appoint  such  other 

■^^  personnel  as  may  be  necessary  to  carry  out  his  duties  and 

^^  functions  under  this  chapter.  The  Attorney  General  may 

^^  obtain  the  services  of  experts  and  consultants  in  accordance 

^■^  with  the  provisions  of  section  3109  of  title  5. 

^^  "§  503.  Vacancies 

^^  ''(a)    In  case  of  a  vacancy  in  the  Office  of  Attorney 

^^  General,  or  of  his  absence  or  disability,  the  Deputy  Attor- 

^^  ney  General  may  exercise  all  the  duties  of  that  office,  and 
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1  for  the  purpose  of  section  3345  of  title  5,  the  Deputy  Attor- 

2  ney  General  is  the  fii'st  assistant  to  the  Attorney  General. 

3  "(b)    When,  by  reason  of  absence,   disability,   or  va- 

4  cancy  in  office,  neither  the  Attorney  General  nor  the  Deputy 

5  Attorney  General  is  available  to  exercise  the  duties  of  the 

6  Office  of  Attorney  General,  the  SoUcitor  General  and  the 

7  Assistant  Attorne3'S  General,  in  such  order  of  succession  as 

8  the  Attorney  General  may  from  time  to  time  prescribe,  shall 

9  act  as  Attorney  General. 

10  "§  504.  Functions  of  the  Attorney  General 

11  "All  functions  of  other  officers  of  the  Department  of 

12  Justice  and  all  functions  of  agencies  and  employees  of  the 

13  Department  of  Justice  are  vested  in  the  Attorney  General 

14  except  the  functions — 

15  "(1)    vested  by   subchapter  II   of  chapter   5   of 

16  title  5  in  hearing  examiners  employed  by  the  Depart- 

17  ment  of  Justice ; 

18  "(2)    of  the  Federal  Prison  Industries,   Incorpo- 

19  rated  ; 

20  "  (3)   of  the  Board  of  Directors  and  officers  of  the 

21  Federal  Prison  Industries,  Incorporated;  and 

22  "  (4 )  of  the  Board  of  Parole. 

23  "§  505.  Administrative  provision 

24  ''('0    The  Attorney  General  may  from  time  to  time 

25  make  such  provisions  as  he  considers  appropriate  authoriz- 
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1  ing  the  performance  by  any  other  officer,   employee,   or 

2  agency  of  the  Department  of  Justice  of  any  function  of  the 

3  Attorney  General. 

4  "(b)  The  Attorney  General  is  authorized — 

5  "  ( 1 )  to  adopt,  alter,  and  use  a  seal ; 

6  "(2)   to  adopt,  amend,  and  repeal  rules  and  regu- 

7  lations  governing  the  manner  of  its  operations,  organi- 

8  zation,  and  personnel,  and  the  performance  of  the  powers 

9  and  duties  granted  to  or  imposed  upon  it  by  law ; 

10  "  (3)  to  accept  on  behalf  of  the  United  States  gifts 

11  or  donations  of  services,  money,  or  property,  real,  per- 

12  sonal,  or  mixed,  tangible  or  intangible ; 

13  "  (4)  to  enter  into  contracts  or  other  arrangements 

14  or  modifications  thereof,  with  any  agency  or  department 

15  of  the  United  States,  or  with  any  State  or  political  sub- 

16  division  thereof,  or  with  any  person,  firm,  association, 

17  or  corporation,  and  such  contracts  or  other  arrange- 

18  ments,  or  modifications  thereof,  may  be  entered  into 

19  without   legal   consideration,    without   performance   or 

20  other  bonds,  and  without  regard  to  section  3709  of  the 

21  Revised  Statutes  (41  U.S.C.  5)  ; 

22  "(5)   to  make  advance,  progress,  and  other  pay- 

23  ments  which  the  Attorney   General   deems  necessary 

24  under   this   chapter  without  regard   to   the  provisions 
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1  of  section  3648  of  the  Revised  Statutes    (31   U.S.C. 

2  529)  ; 

3  "(6)    to  utilize,  with  their  consent,   the  services, 

4  equipment,  personnel,  and  facilities  of  any  other  depart- 

5  ment  or  agency  of  the  United  States,  with  or  without 
G  reimbursement ; 

7  "  (7)  to  accept  and  utilize  the  services  of  voluntary 

8  and  uncompensated  persoimel  and  reimburse  them  for 

9  travel  expenses  including  per  diem,  as  authorized  by  sec- 

10  tion  5703  of  title  5 ; 

11  "  (8)  to  make  other  necessary  expenditures;  anti 

12  "  (9)  to  take  such  other  action  as  may  be  necessary 
lo  to  carry  out  his  duties  and  responsibilities  prescribed 
14  by  law. 

1j  "  (f)  Upon  request  made  l)y  the  Attorney  General  each 
16  Federal  department  and  agency  is  authorized  and  directed  to 
1'''  make  its  services,  equipment,  personnel,  facilities,  and  infor- 
ms Illation  (including  suggestions,  estimates,  and  statistics) 
19  available  to  the  greatest  practicable  extent  consistent  with  the 
29  laws  to  the  Attorney  General  in   the  performance  of  his 

21  functions." 

22  (b)   Sections  511  through  526  of  such  title  are  redes- 

23  ignated  as  sections  506  through  521,  respectively. 

24  (e)  The  analysis  of  chapter  31  of  such  title  is  amended— 
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1  (1)  ^y  striking  out  items  501  through  510  and  in- 

2  serting  in  lieu  thereof  the  fohowing: 

"501.  Independent  cstublishnioiit. 

"502.  Assistant  Attorneys  General ;  other  personnel. 

"503.  Vacancies. 

"50-1.  Functions  of  tlic  Attornej'  General. 

"505.  Administrative  provisions."'. 

3  (d)    The  analysis  of  chapter  31  of  such  title  Is  further 

4  amended  hy  redesignating  items  511  through  526  as  items 

5  506  through  521,  respectively. 

6  APPOINTMENT  OF  DIRECTOR  OF  FEDERAL  BUREAU  OF 

7  INVESTIGATION 

8  Sec.  3.  (a)  Title  VI  of  the  Omnihus  Crime  Control  and 

9  Safe  Streets  Act  of  1968  is  repealed. 

10  (b)    Section  532  of  title  28,  United  States  Code,  is 

11  amended  to  read  as  follows : 

12  "§  532.  Director  of  the  Federal  Bureau  of  Investigation 

13  "The  Attorney  General  may  appoint  a  Director  of  the 
^^  Federal  Bureau  of  Investigation  for  a  tenn  of  four  years.  The 
^^^  Director  of  the  Federal  Bureau  of  Investigation  is  the  head 
-^^  of  the  Federal  Bureau  of  Investigation." 

^"^  APPOINTMENT  OF  UNITED  STATES  ATTORNEYS 

18  Sec.  4.    (a)    Section  541    of  title   28,   United  States 

1^    Code,  is  amended  to  read  as  follows : 

20  "§541.  United  States  attorneys 

21  "(a)  The  Attorney  General  shall  appoint  a  United 
^^    States  attorney  for  each  judicial  district. 
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1  "(b)  Each  United  States  attorney  is  subject  to  removal 

2  by  the  Attorney  General." 

3  (b)   Section  56  of  such  title  28  is  amended  to  read  as 

4  follows : 

5  "§  546.  Vacancies 

6  "A  vacancy  in  the  office  of  United  States  attorney  shall 

7  be  filled  in  the  same  manner  as  the  original  appointment.". 

8  APPOINTMEXT   OF   UNITED   STATES    MAESHALS 

9  Sec.  5.    (a)  (1)    Section  561(a)    of  title  28,  United 

10  States  Code,  is  amended  to  read  as  follows : 

11  "(a)    The  Attorney   General   shall  appoint   a   United 

12  States  marshal  for  each  judicial  district.". 

13  (2)   Section  561  (b)   of  such  title  is  amended  by  strik- 

14  ing  out  "President"  and  inserting  in  fieu  thereof  "Attorney 

15  General". 

16  (b)    Section  565  of  such  title  is  amended  to  read  as 

17  follows : 

18  "§  565.  Vacancies 

19  "A  vacancy  in  the  office  of  United  States  marshal  shall 

20  be  filled  in  the  same  manner  as  the  original  appointment.". 

21  EEMOVAL   OF   ATTORNEY   GENERAL    FROM    SUCCESSION    TO 

22  PRESIDENCY 

23  Sec   6.  Section   19(d)  (1)    of  title  3,   United  States 

24  Code,  is  amended  by  striking  out  "Attorney  General,"^ 
Note. -On  line  3  "56"  should  read  "546". 
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1  REMOVAL  OF  DEPARTMENT  OF  JUSTICE  FROM  EXECUTIVE 

2  DEPARTMENTS 

3  Sec.  7.   (a)  Section  101  of  title  5,  United  States  Code, 

4  is  amended  by  striking  out  "The  Department  of  Justice.". 

5  (b)  (1)    Section  5312  of  title  5,  United  States  Code, 

6  is  amended  by  adding  at  the  end  thereof  the  following  new 

7  item : 

8  "(13)  Attorney  General.". 

9  (2)  Section  5313  of  such  title  5  is  amended  by  adding  at 

10  the  end  thereof  the  following  new  item : 

11  "(22)  Deputy  Attorney  General.". 

12  (3)  Section  5314  of  such  title  5  is  amended  by  adding 

13  at  the  end  thereof  the  following  new  items : 

14  "  (60)  Solicitor  General  of  the  United  States. 

15  "  (62)  Director  of  the  Federal  Bureau  of  Investiga- 

16  tion,  Department  of  Justice.". 

17  (4)  Section  5315  of  such  title  5  is  amended  by  adding  at 

18  at  the  end  thereof  the  following  new  items : 

19  "  (98)  Assistant  Attorneys  General  (9). 

20  "(99)   United  States  Attorney  for  the  District  of 

21  Columbia. 

22  "(100)   United  States  Attorney  for  the  Southern 

23  District  of  New  York.". 

24  (5)  Section  5316  of  such  title  5  is  amended  by  adding     ' 

25  at  the  end  thereof  the  following  new  items : 
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1  "(134)    Assistant  Attorney  General  for  Adminis- 

2  tratlon. 

3  "(135)    United  States  Attorney  for  the  Northern 

4  District  of  lUinois. 

5  "(136)    United  States  Attorney  for  the  Southern 

6  District  of  Cahfornia.". 

7  {(])    Tlie  following  sections  of  such  title  are  repealed: 

8  (A)  section  5312  (4). 

9  (B)  section  5313  (20). 

10  (C)  section  5314  (1)  and  (44). 

11  (D)  section  5315  (19),   (7G),nnd  (77). 
13  (E)  section  5316  (26),  (115),  and  (116). 

13  TRANSFEKS 

14  Six\  8.  (a)  There  are  hereby  transferred  to  the  De- 
13  partnicnt  of  Justice  established  under  section  501  (a)  of 
l(j  title  28,  United  States  Code    (as  amended  by  section  2  of 

17  this  Act)     (hereinafter  in   tliis   section  referred   to   as   the 

18  "Department"),  all  functions  carried  out  by  the  Department 

19  of  Justice,  and  the  Department  shall  perform  such  functions. 

20  (2)   There  are  transferred  to  the  Department,  and  the 

21  Department   shall   perform,   all  functions   of  the   Attorney 

22  General,  with  respect  to,  and  being  administered  through 

23  the  Department  of  Justice. 

24  (b)  All  ix'rsonnel,  assets,  liabilities,  contracts,  property, 
2")  and  records  as  are  determined  by  the  Director  of  the  Office 
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1  of  Management  and  Budget  to  be  employed,  beld,  or  used 

2  primarily  in  connection  with  any  function  transferred  under 

3  provision  of  subsection   (a),  are  transferred  to  tbe  Dcpart- 

4  ment. 

5  (c)  All  personnel  transferred  by  this  Act  wbo  are  in  tbe 

6  excepted  service  sball  remain  in  tbe  excepted  service. 

7  SAVINGS  rUOVISIONS 

8  Sec.  9.    (a)    All  orders,  determinations,  rules,  regula- 

9  tions,   permits,   contracts,    certificates,   licenses,    and   privi- 

10  leges — 

11  (1)    wbicb  bave  been  issued,  made,   granted,  or 

12  allowed  to  become  effective  in  tbe  exercise  of  functions- 

13  wbicb   are  transferred  under  tbis   Act,   by    (A)    any 

14  department  or  agency,  any  functions  of  wbicb  are  trans- 

15  ferred  by  tbis  Act,   or    (B)    any  court   of  compcteiit 

16  jurisdiction ;  and 

17  (2)   wbicb  are  in  effect  at  tbe  time  tbis  Act  takes 

18  effect,  sball  continue  in  effect  according  to  their  terms 

19  until  modified,  terminated,  superseded,  set  aside,  ol-  rc- 

20  pealed  by  tbe  Attorney  General,  by  any  court  of  compe- 

21  tent  jurisdiction,  or  by  operation  of  law. 

22  (b)  The  provisions  of  this  Act  sball  not  affect  any  pro- 

23  ceedings  pending  at  the  time  this  section  takes  effect  before 

24  any  department  or  agency,  or  part  thereof,  functions  of  which 

25  are  transferred  by  tbis  Act,  except  that  such  proceedings,  to 
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1  the  extent  that  they  rehite  to  functions  so  transferred,  shall 

2  be  continued  before  the  Department  of  Justice  estabhshed 

3  under  this  Act.  Such  proceedings  to  the  extent  they  do  not 

4  relate  to  functions  so  transferred,  shall  be  continued  before 

5  the  department  or  agency,  or  part  thereof,  before  which  they 

6  were  pending  at  the  time  of  such  transfer.  In  either  case 

7  orders  shall  be  issued  in  such  proceedings,  appeals  shall  be 

8  taken  therefrom,  and  payments  shall  be  made  pursuant  to 

9  such  orders,  as  if  this  Act  had  not  been  enacted,  and  orders 

10  issued  in  any  such  proceedings  shall  continue  in  effect  until 

11  modified,  terminated,   superseded,  or  repealed  by  the  De- 

12  partment  of  Justice  established  under  this  Act  by  a  court  of 

13  competent  jurisdiction,  or  by  operation  of  law. 

1-1  (c)  (1)  Except  as  provided  in  paragraph   (2)  — 

15  (A)    the  provisions   of  this   Act   shall   not   affect 

16  suits  commenced  prior  to  the  date  this  section  takes 

17  effect ;  and 

18  (B)    in  all  such   suits  proceedings  shall  be  had, 

19  appeals  taken,   and  judgments  rendered,   in  the  same 

20  manner  and  effect  as  if  this  Act  had  not  been  enacted. 

21  No  suit,  action,  or  other  proceeding  commenced  by  or  against 

22  any  officer  in  his  official  capacity  as  an  officer  of  any  depart- 

23  ment  or  agency,   or  part  thereof,  functions   of  which   are 

24  transferred  by  this  Act,  shall  abate  by  reason  of  the  enact- 

25  ment  of  this  Act.  No  cause  of  action  by  or  agains*^  any  de- 
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1  partment  or  agency,  or  part  thereof,  functions  of  which  are 

2  transferred  by  this  Act,  or  by  or  against  any  officer  thereof  in 

3  his  official  capacity  shall  abate  by  reason  of  the  enactment  of 

4  this  Act.  Causes  of  actions,  suits,  or  other  proceedings  may 

5  be  asserted  by  or  against  the  United  States  or  such  official 

6  of  the  Department  of  Justice  established  under  this  Act  as 

7  may  be  appropriate  and,  in  any  litigation  pending  when  this 

8  section  takes  effect,  the  court  may  at  any  time,  on  its  own 

9  motion  or  that  of  any  party,  enter  an  order  which  will  give 

10  effect  to  the  provisions  of  this  subsection. 

11  (2)   If  before  the  date  on  which  this  Act  takes  effect, 

12  any  department  or  agency,  or  officer  thereof  in  his  official 

13  capacity,  is  a  party  to  a  suit,  and  under  this  Act — 

14  (A)  such  department  or  agency,  or  any  part  there- 

15  of,  is  transferred  to  the  Department  of  Justice  estab- 

16  hshed  by  this  Act,  or 

17  (B)  any  function  of  such  department  or  agency,  or 

18  part  thereof,  or  officer  is  transferred  to  the  Depart- 

19  ment  of  Justice  established  under  this  Act, 

20  then  such  suit  shaU  be  continued  by  such  Department. 

21  (d)   With  respect  to  any  functions  transferred  by  this 

22  Act  and  exercised  after  the  effective  date  of  this  Act,  ref- 

23  erence  in  any  other  Federal  law  to   any   department  or 

24  agency,  or  part  thereof,  or  officer  so  transferred  or  functions 

25  of  which  are  so  transferred  shall  be  deemed  to  mean  the 


262 


14 

1  Department  of  Justice  established  under  this  Act  or  the 

2  oflicer  in  which  such  function  is  vested  pursuant  to  this 

3  Act. 

4  (e)   This  Act  shall  not  have  the  effect  of  releasing  or 

5  extinguishing  any  criminal  prosecution,  penalty,  forfeiture, 

6  or  liability  incurred  as  a  result  of  any  function  transferred 

7  under  this  Act. 

8  (f)    Orders  and  actions  of  the  Department  of  Justice 

9  in  the  exercise  of  functions  transferred  under  this  Act  shall 

10  be  subject  to  judicial  review  to  the  same  extent  and  in  the 

11  same  manner  as  if  such  orders  and  actions  haJ  been  by  the 

12  department  or  agency,  or  part  thereof,  exercising  such  func- 

13  tiofis,  immediately  preceding  their  transfer.  Any  statutory 
1^  requirements  relating  to  notice,  hearings,  action  upon  the 
1^  record,  or  administrative  review  that  apply  to  any  function' 
^^  transferred  by  this  Act  shall  apply  to  the  exercise  of  such 
-^'  function  by  the  Department  of  Justice  established  under 
1^  this  Act. 

1^  (g)   In  the  exercise  of  the  functions  transferred  under 

20  this  Act,  the  Department  of  Justice  established  under  this 

21  Act  shall  have  the  same  authority  as  that  vested  in  the  de- 

22  partment  or  agency,  or  part  thereof,  exercising  such  functions 
2^^  immediately  preceding  their  transfer,  and  actions  of  such 
24  Department  in  exercising  such  functions  shall  have  the  same 
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1  force  and  effect  as  when  exercised  by  such  department  or 

2  agency. 

3  EFFECTIVE    DATE:     INITIAL    APPOINTMENT     OF    OFFICERS 

4  Sec.  10.   (a)  This  Act,  and  amendments  made  by  this 

5  Act,  other  than  this  section,  shall  take  effect  ninety  days  after 

6  the  enactment  of  this  Act,  or  on  such  prior  date  after  enact- 

7  ment  of  this  Act  as  the  President  shall  prescribe  and  publis'h 

8  in  the  Federal  Register. 

9  (b)  Notwithstanding  subsection  (a)  of  this  section,  any 

10  of  the  officers  provided  for  in  section  2  of  this  Act  may  be 

11  appointed  in  the  manner  provided  for  in  section  2  of  this 

12  Act,  at  any  time  after  the  date  of  enactment  of  this  Act. 

13  Such  officers  shall  be  compensated  from  the  date  they  first 
1"^  take  office,  at  the  appropriate  rates  provided  for  in  this  Act 
1^  or  amendments  made  by  this  Act.  Such  compensation  and 
16  related  expenses  of  such  officers  shall  be  paid  from  funds 
1^  available  for  the  functions  to  be  transferred  to  the  Depart- 
IS  ment  of  Justice  established  under  this  Act. 

Note.  — See  remarks  of  Senator  Ervin  on  introducing  S.  2803  at 
p.  377. 
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2d  Sessiox 


S.  2978 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7,1974 

Mr.  Craxston  introduced  tlie  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  establish  a  special  commission  to  study  the  establishment  of 
an  independent  permanent  mechanism  for  the  investigation 
and  prosecution  of  official  misconduct  and  other  offenses 
committed  by  high  Government  officials. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Commission  on  an  Inde- 

4  pendent  Permanent  Prosecutor  Act". 

5  FINDINGS  BYCONGEESS 

6  Sec.  2.  The  Congress  hereby  finds  and  declares— 

7  (1)   the  contmued  strength  of  public  confidence  in 

8  the  impartial  administration  of  criminal  justice  and  in 
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1  the  institutions  responsible  for  order  and  justice  under 

2  law  is  vitally  important  to  the  future  of  the  Nation; 

3  (2)    public  confidence  in  the  integrity  of  the  Na- 

4  tion's  criminal  justice  system  suffers  when  the  investi- 

5  gation  and  prosecution  of  alleged  illegal  acts  committed 

6  by  high   officials  of  the  executive  branch  are  carried 
^  out  under  the  authority  of  the  executive  branch  itself; 

8  .  (3)    each  time  in  the  Nation's  liistor}'  when  it  has 

9  been  necessary  to  provide  for  the  independent  investiga- 

10  tion  and  prosecution  of  alleged  illegal  acts  connnitted  by 

11  high  officials  of  the  executive  branch  the  public  has  had 

12  to  accept  ad  hoc  responses  to  such  need ; 

13  (4)  the  delay  and  the  controversy  entailed  in  the 
process  of  developing  such  an  ad  hoc  response  almost 
inevitably  hinder  the   effectiveness   of  any   subsequent 

16  investigation  and  prosecution ; 

1'^  (5)    the  Congress  should  consider  the  desmibility 

18  and  feasibility  of  establishing  a   permanent  institution 

19  which  in  the  future  will  provide  for  the  independent 

20  investigation  and  prosecution  of  alleged  illegal  acts  com- 

21  mitteed  by  high  officials  in  the  executive  branch ; 

22  (6)    an  independent  study  of  the  full  range  of  pos- 

23  sibilities  for  the  investigation  and  prosecution  of  alleged 

24  illegal  acts  committed  by  high  officials  in  the  executive 

25  branch,  including  the  conclusion  that  present  institutions 
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1  are  adequate  to  the  task,  would  provide  a  substantial  and 

2  useful  basis  upon  which  Congress  could  consider  the 

3  need  for  such  legislation. 

4  ESTABLISHMENT   OF   COMMISSION 

5  Sec,  3.    (a)    There  is  estabhshed  a  Commission  on  an 

6  Independent  Permanent  Prosecutor  (hereinafter  in  this  Act 

7  referred  to  as  the  "Commission")   which  shall  be  composed 

8  of  six  members  who  shall  be  appointed  by  the  Chief  Justice 

9  of  the  United  States  from  among  persons  who  have  achieved 

10  eminence  in  a  field  of  public  service,  and  at  least  four  of 

11  whom  shall  be  persons  who  have  achieved  eminence  in  the 

12  field  of  administration  of  justice.  Not  more  than  three  of  the 

13  members  of  the  Commission  shall  be  adherents  of  the  same 

14  political  party.  The  Attorney  General  or  his  designee  shall 

15  be  an  ex  olficio  member  of  the  Commission. 

16  (1))   The  Chief  Justice  shall  select  one  of  the  members 

17  of  the  Connnission  to  serve  as  Chairman  and  one  to  serve 

18  as  Vice  Chairman.  The  Vice  Chairman  shall  act  as  Chair- 

19  man  in  the  absence  or  disabilit}^  of  the  Chairman,  or  in  the 

20  event  of  a  vacancy  in  that  office. 

21  ((•)    Members  of  the  Commission  shall  be  compensated 

22  nt  the  daily  rate  for  executive  level  IV,  for  each  day  they 

23  are   engaged   in   the   performance   of   the   functions   of   the 

24  Commission,   including  traveltime;  and  all  members  while 

25  so   serving  away  from   their  homes   or   regular   places   of 
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1  business,  may  be  allowed  travel  expenses,  including  per  diem 

2  in  lieu  of  subsistence,  in  the  same  manner  as  such  expenses 

3  are  authorized  by  section  5703  of  title  5,   United  States 

4  Code,   for   persons   in   the    Government    service    employed 

5  intermittently. 

6  (d)    Vacancies  in  the  membership  of  the  Commission 

7  shall  be  filled  in  the  same  manner  in  which  the  original 

8  appointment  was  made. 

9  (e)    Vacancies  in  the  membership  of  the  Commission, 

10  as  long  as  there  are  four  members  in  office,  shall  not  impair 

11  the  power   of  the    Commission   to   execute   the   purposes, 

12  functions,  and  powers  of  the  Commission.  Four  members  of 

13  the  Commission  shall  constitute  a  quorum  for  the  transaction 

14  of  business. 

15  (f)    Members  of  the  Conunission  shall  not  hold  any 
IG  Federal  office  in  the  executive  branch  or  full-time  employ- 

17  ment  with  the  United  States  during  their  tenure  as  members 

18  of  the  Commission. 

19  DUTIES   OF   THE   COMMISSION 

20  Sec.  4.  It  shall  be  the  duty  of  the  Commission — 

21  ( 1 )   to  study  the  desirability  and  feasibility  of  pos- 

22  sible  means  for  the  establishment  of  an  independent  per- 

23  manent  mechanism  to  provide  for  the  independent  in- 

24  vestigation  and  prosecution  of  crimes,  misdemeanors,  and 

25  other  offenses  or  acts  of  official  misconduct  alleged  to 
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1  have  been  committed  by  high  officials  in  the  executive 

2  branch  of  Government; 

3  (2)   to  consult  with  any  Special  Prosecutor,  estab- 

4  lished  pursuant  to  regulations  of  the  Attorney  General 

5  or  by  Act  of  Congress,  and  seek  the  views  of  such 

6  Special  Prosecutor  on  recommendations  proposed  to  be 

7  made  by  the  Commission;  and 

8  (3)  to  consult  with  the  Attorney  General  and  seek 

9  his  views  on  recommendations  proposed  to  be  made  by 

10  the  Commission. 

11  POWERS  OF   THE   COMMISSION 

12  Sec.  5.    (a)   The  Commission  may,  in  carrying  out  its 

13  duties  under  this  Act,  sit  and  act  at  such  times  and  places, 

14  hold  such  hearings,  take  such  testimony,  have  such  printmg 

15  and  binding  done,  and  make  such  expenditures  as  the  Com- 

16  mission  deems  advisable  without  regard  to  the  provisions 

17  of  section  10  of  the  Federal  Advisory  Committee  Act.  Any 

18  member  of  the  Commission  may  administer  oaths  or  affirma- 

19  tions  to  witnesses  appearing  before  the  Conmiission. 

20  (b)    Subject  to  such  rules  and  regulations  as  may  be 

21  adopted  by  the  Commission,  the  Conmiission  shall  have  the 

22  power — 

23  ( 1 )  to  appoint  and  fix  the  compensation  of  an  exec- 

24  utive  director,  and  such  additional  staff  personnel  as  it 

25  deems  necessary,  without  regard  to  the  provisions  of 
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1  title  5,  United  States  Code,  governing  appointment  in 

2  the  competitive  service,  and  witliout  regard  to  chapter 

3  51  and  subchapter  111  of  chapter  53  of  such  title  relat- 

4  ing  to  classification  and  General  Schedule   pay  rates, 

5  but  at  rates  not  in  excess  of  the  maximum  rate  for  grade 

6  GS-18  of  the  General  Schedule  under  section  5332  of 

7  such  titles;  and 

8  (-)  to  procure  temporary  and  intermittent  services 

9  to  the  same  extent  as  is  authorized  by  section  3109  of 

10  title  5,  United  States  Code,  but  at  rates  not  to  exceed 

11  the  maximum  daily  equivalent   of  the  annual  rate  in 

12  effect  for  grade  GS-18  of  the  General  Schedule  under 

13  section  5332  of  such  title. 

1^  COOPERATION  OF  OTHER  FEDERAL  DEPARTMENTS 

1^  Sec.  6.  The   head   of   each    department,    agency,    and 

^^  independent  instrumentality  of  the  United  States  shall  coop- 

-^^  erate  with  the  Commission  to  the  fullest  extent  permitted  by 

^^  law  in  the  carr3'ing  out  of  its  duties  and  functions  under  this 

19  Act. 

20  REPORTS 

21  Sec.  7.    (a)    The  Commission  shall  report  its  findings 

22  and  recommendations,  including  if  the  Commission  deems 
2"^  appropriate,  draft  legislation  implementing  such  recommen- 
24  dations,  to  the  President  and  the  Congress  not  later  than  one 
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1  year  after  the  date  on  wliieli  all  of  the  luembers  of  the  Com- 

2  mission  take  office  under  section  3  of  this  Act. 

3  (1))    Notwithstanding  any  other  provision  of  law,   the 

4  views  of  any  Special  Prosecutor  required  to  be  obtained 

5  under  section  3(2)    of  this  Act  shall  be  printed  as  an  ap- 
G  pendix  to  the  final  report  required  to  be  submitted  under 

7  subsection  (a)  of  this  section. 

8  (c)   Not  later  than  ninety  days  after  the  date  on  which 

9  the  Conunission  reports  its  findings  and  recommendations  to 
10  the  President  and  the  Congress,  the  President  shall  submit 
n  to  the  Congress  and  publish  a  report  specifying  his  views, 

12  and  rationale  therefor,  and  the  views  and  detailed  analysis  of 

13  the  Department  of  Justice,  with  respect  to  the  findings  and 
1-1  each  recommendation  contained  in  the  report  of  the  Com- 

15  mission. 

16  EXPENSES   OF   THE   COMMISSION 

17  Sec.  8.  There  are  authorized  to  be  appropriated  to  the 

18  Conmiission  such  sums  as  may  be  necessary  to  carry  out  the 

19  pui-poses  of  this  Act  not  to  exceed  $450,000. 

20  EXPIRATION   OF   THE   COMMISSION 

21  Sec  9.  The  Commission  shall  cease  to  exist  ninety  days 

22  after  the  submission  of  the  report  of  the  President  and  the 

23  Department  of  Justice  described  in  section  7  (c)  of  this  Act. 

Note.  — See  remarks  of  Senator  Cranston  on  introducing  S.  2978 
at  p.  349. 
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RELATED  LEGISLATION 

S.  2615 


IN  THE  SENATE  OE  THE  UNITED  STATES 

OCTOREH    2f),  lOT^ 

Ml.  II.\nTKK.  introduced  tlic  iollo\vini>-  hill;  which  was  read  twice  and  referiod 
to  the  Committee  on  Rules  and  Administration 


A  BILL 

To  establish   an   Olffice   of   Counsel   General  in   the   legislative 
branch  of  Goverment,  and  for  other  puii>oses. 

1  Be  it  enacted  Ml  the  Senate  and  House  of  Eepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  DECLARATION  OF  PURPOSE 

4  Section  1.  That  the  Congress  finds  and  declares  that 

5  there  is  a  need  for  a  professional  legal  counsel  to  the  Con- 

6  gress  learned  in  the  law,  the  Constitution,  and  the  legislative 

7  process ;  that  the  Congress  is  a  coequal  branch  of  the  United 

8  States  Government  with  specific  powei^  under  article  I  of 

9  the  United  States  Constitution;  that  the  enactment  of  laws 
10  necessitates  the  continual  review  of  such  laws  under  the 
n  United  States  Constitution;  that  representation  of  the  Con- 
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1  gress  in  the  coequal  judiciary  branch  in  all  matters  of  law 

2  and  fact  is  now  a  function  of  the  coequal  branch,  the  execu- 

3  tive ;  tliat  to  insure  the  continued  equality  of  the  three  branches 

4  of  government  under  the  United  States  Constitution  and  to 

5  advise  Members  of  the  constitutionality  of  proposed  legisla- 
G  tion,  it  is  hereby  declared  to  be  the  intent  of  Congress  to 

7  estal)lish  within  the  legislative  branch  an  Office  of  the  Counsel 

8  General  which  will  carry  out  the  purposes  herein  sctforth. 

9  ESTABLTSIIMEKT 

10  Sec.  2.  (a)  There  is  established  in  the  legislative  branch 

11  of  the  Government  the  Office  of  Counsel  General  (hereinafter 

12  referred  to  as  the  "Office")  ; 

13  (b)    There  shall  be  in  the  Office  a  Counsel  General 
11  (hereinafter  refeiTcd  to  as  the  "Counsel")    and  a  Deputy 

15  Counsel   General    (hereinafter  referred  to  as  the  "Deputy 

16  Counsel"),  each  of  whom  shall  be  appointed  l)y  the  Presi- 

17  dent  pro  tempore  of  the  Senate  and  the  Speaker  of  the  House 

18  of  Eepresentatives  and  confirmed  by  a  majority  vote  of  each 

19  House ; 

20  (<')    The  Counsel  and  Deputy  Counsel  shall  be  chosen 

21  without  regard  to  political  affiliation  and  solely  on  the  basis 

22  of  fitness  to  perfomi  the  duties  of  the  Office; 

23  (d)   The  Office  shall  be  imder  the  control  and  supervi- 

24  sion  of  the  Counsel,  and  shall  have  a  seal  adopted  by  him. 

25  The  Deputy  Counsel  shall  perform  such  duties  as  may  be 
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1  assigned  to  him  b}'  the  Counsel,  not  inconsistent  with  this 

2  Act,  and  during  the  absence  or  incapacity  of  the  Counsel,  or 

3  during  a  vacancy  in  that  office,  shall  act  as  the  Counsel ; 

4  (e)    The  annual  compensation  of  the  Counsel  shall  be 

5  the  same  as  Members  of  Congress.  The  annual  compensation 

6  of  the  Deputy  Counsel  shall  be  at  the  rate  provided  for  level 

7  IV  of  the  Executive  Schedule  ui  title  5  of  the  United  States 

8  Code. 

9  (f )  No  person  may  serve  as  Counsel  or  Deputy  Counsel 

10  while  a  candidate  for  or  holder  of  any  elected  office,  whether 

11  local,  State,  or  Federal,  or  while  engaged  in  any  other  busi- 

12  ness,  vocation,  or  employment; 

13  (g)   The  terms  of  office  of  the  Counsel  and  the  Deputy 

14  Counsel  first  appointed  shall  expire  on  January  31,  1977. 

15  The  terms  of  office  of  Counsels  and  Deputy  Counsels  sub- 

16  sequently  appointed  shall  expire  on  January  31  every  four 

17  years  thereafter.  Except  in  the  case  of  his  removal  under  the 

18  provision  of  subsection    (h) ,  a  Counsel  or  Deputy  Counsel 

19  may  serve  until  his  successor  is  appointed. 

20  (h)   The  Counsel  or  Deputy  Counsel  may  be  removed 

21  at  any  time  by  a  joint  resolution  of  the  Senate  and  House  of 

22  Kepresentatives,   when,   in   the  judgment  of  the  Congress, 

23  either  has  become  permanently  incapacitated,  or  has  l)een 

24  guiltv  of  an}^  felony.  misc(Uidnct.  or  any  other  conduct  involv- 

25  ing  moral  turpitude. 
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1  DUTIES  OF  THE  COUNSEL  GENERAL 

2  Sec.  3.    (a)    It  shall  l)e  the  duty  of  the  Counsel  Gen- 

3  eral,  under  sueh  rules  as  the  Committees  on  the  Judiciary 

4  of  the  Senate  and  the  House  of  Representatives  may  jointly 

5  prescribe  from  time  to  time,  to : 

6  (1)    render  to  committees,  Members,  and  disburs- 

7  ino-  officers  of  the  Congress,  the  Comptroller  General, 

8  and    other    officers    exclusively    within   the    legislative 

9  branch,  legal  opinions  upon  questions  arising  under  the 

10  Constitution  and  laws  of  the  United  States: 

11  (2)  render  to  connnittees  and  ]\Iembers  advice  with 

12  respect  to  the  purpose  and  effect  of  provisions  contained 

13  in  Acts  of  the  Congress,  or  to  be  inserted  in  proposed 

14  legislative  measures; 

15  (3)   perform  such  duties  with  respect  to  legislative 

16  review  of  executive  actions  as  shall  be  prescribed  by 

17  such  rules; 

18  (4)   appear  as  amicus  curiae,  upon  the  request,  or 

19  with  the  approval,  of  the  Committee  on  the  Judiciary 

20  of  the  Senate  or  the  House  of  Eepresentatives,  in  any 

21  action  pending  in  any  court  of  the  United  States  in  which 

22  there  is  placed  in   issue   the   constitutional   validity  or 

23  interpretation  of  any  Act  of  the  Congress,  or  the  validity 

24  <^f  {i»y  official  proceeding  of  or  action  taken  by  either 


275 


5 

1  House    of   Congress    or   by    any    committee,    ]\Iember, 

2  officer,  office,  or  agency  of  the  Congress;  and 

3  (5)    represent,  upon  the  request,  or  with  the  ap- 

4  proval  of  the  Connnittee  on  the  Judiciary  of  the  Senate 

5  or  the  House  of  Representatives,  either  House  of  Con- 

6  gress  or  any  conmiittee,  Member,  officer,  office,  or  agency 

7  of  the  Congress  in  any  legal  action  pending  in  any  court 

8  of  the  United  States  to  which  such  House  committee, 

9  Member,  officer,  office,  or  agency  is  a  party  and  in  which 

10  there  is  placed  in  issue  the  validity  of  any  official  pro- 

11  ceeding  of  or  action  taken  b}^  such  House,  committee, 

12  Member,  officer,  office,  or  agency. 

13  (b)    Upon  receipt  of  written  notice  from  the  Counsel 

14  General  to  the  effect  that  he  has  undertaken  pursuant  to  sub- 

15  section  (a)  (5)  of  this  section  to  perfomi  any  such  specified 

16  representational  service  with  respect  to  any  designated  action 

17  or  proceeding  pending  or  to  be  instituted  in  a  court  of  the 

18  United  States,   the  Attorney  General  shall  be  relieved  of 

19  responsibility  and  shall  have  no  authority  to  perform  such 

20  service  in  such  action  or  proceeding  except  at  the  request  or 

21  with  the  approval  of  the  Counsel  General. 

22  ((■)    The  Counsel  shall  seek  the  assistance  and  coopera- 

23  tion  of  a  Member,  committee,  officer,  office,  or  agency  in  all 

24  proceedings  under  this  Act  when  such  Meml)er,  committee. 
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1  officer,  office,  or  agency  is  a  party  to  an  action  or  has  a 

2  present  or  future  interest  in  the  action. 

3  ADMINISTRATIVE  PKOVISIOXS 

4  Sec.  4.    (a)   In  order  to  carry  out  the  provisions  of  this 

5  Act,  the  Counsel  is  authorized  to — 

6  (1)    appoint  and  fix  the  compensation  of  such  As- 

7  sistant  Counsels  General,  clerks,  and  other  personnel  as 

8  may  be  necessary  to  carry  on  the  work  of  the  Office. 

9  Assistant  Counsels  General  shall  be  appointed  without 

10  reference  to  political  affiliations  and  solely  on  the  basis 

11  of  fitness  to  perform  the  duties  of  the  office  ; 

12  (2)  to  make,  promulgate,  issue,  rescind,  and  amend 

13  such  rules  and  regulations  as  may  be  necessary  to  carry 

14  out  the  duties  of  the  Office  under  this  Act; 

15  {?))    delegate  authorit}'  for  the  performance  of  any 

16  such  duty  to  an}^  officer  or  emplovce  of  such  Office ; 

17  (-i)    obtain  the  services  of  experts  and  consultants 

18  in  accordance  with  the  })rovisions  of  section  3109  of 

19  title  5,  Ignited  States  Code; 

20  (5)   use  the  United  States  mails  in  the  same  manner 

21  and  upon  the  same  conditions  as  other  departments  and 

22  agencies  of  the  United  States. 

23  AT^TIIOHIZATTOX  OF  ArPKOPKIATIONS 

24  Sec.  5.  There  are  herel)y  authorized  to  be  appropriated 

25  to  the  Oflic'C  of  the  Counsel  General  such  sums  as  may  be 
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1  rcfiuired  for  tlie  performance  of  the  duties  of  the  Counsel 

2  Ciencinl  under  this  Act.  Amounts  so  appropriated  shall  be 

3  disbursed  by  the  Secretary  of  the  Senate  on  vouchers  ap- 

4  proved  by  the  Counsel  General. 
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93d  congress 
2d  Session 


S.  3395 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  29, 1974 

Mr.  Robert  C.  Byrd  (for  Mr.  Bentsen)  introduced  the  following  bill;  which 
was  read  twice  and  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  reorganize  the  Department  of  Justice,  to  require  nonpartisan 
appointments  to  policymaking  positions  in  such  Department, 
and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Justice  Department  Re- 

4  form  Act". 

5  APPOINTMENT   OF   OFFICERS 

6  Sec.  2.  (a)  Chapter  31  of  title  28,  United  States  Code, 

7  is  amended  l)y  inserting  after  section  506  the  following  new 

8  section : 

9  "§506A.  Qualifications 

10  "Any  individual  who — 
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1  "(1)    wlietlier  })aid  or  unpaid,   held  a   [xtsitiou   of 

2  trust  and  responsibility  to  an  individual  who  was  elected 

3  to  the  office  of  President  while  serving    (A)    on   the 

4  personal  campaign  staff  of  such  individual,  or  (B)  on  an 

5  organization  working  on  such  individual's  campaign,  or 
G  "(-)    beld  a  statewide  or  national  office   or  was 

7  employed  by  a  State  or  National  political  party,  respec- 

8  tively,   that   campaigned   for   an    individual    who    was 

9  elected  to  the  office  of  President, 

10  shall  be  ineligible  for  appointment  to  any  position   under 

11  sections  503-506  of  this  title  if  the  appointing  authority 

12  is  the  President  for  whom  such  individual  campaigned.". 

13  (1))  The  analysis  of  chapter  31  of  such  title  is  amended 

14  by  inserting  immediately  below  item  506  the  following  new 

15  item: 

"506A.  Qualifications.". 

IG  APPOINTMEXT  OF  UNITED  STATES  ATTORNEYS  AND  UNITED 

17  STATES   IMARSHALS 

18  Sec.  3.    (a)    Section  541  of  such  title  is  amended  by 

19  striking  out  "President"  in  subsections    (a)    and    (c)    and 

20  hiserting  in  heu  thereof  "Attorney  General". 

21  (b)    Section  561  of  such  title  is  amended  by  striking 

22  out  "President"  in  subsections    (a)    and    (b)    and  inserting 

23  in  lieu  thereof  "Attorney  General". 

24  (c)    Section   27   of  the  Ee vised   Organic   Act   of  the 
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1  Virgin  Islands    (48  U.S.C.  1617)    is  amended  by  striking 

2  out   "President"   and   inserting   in   lieu   thereof   "Attorney 

3  General". 

4  APPOINTMENT  OF  ASSISTANT  UNITED  STATES  ATTORNEYS 

5  Sec.  4.  Section  542  of  such  title  is  amended  to  read 

6  as  follows : 

7  "§  542.  Assistant  United  States  attorneys 

8  ''(a)     The    Attorney    General    may    appoint    assistant 

9  United  States  attorneys,  and  may  assign  such  attorneys  to 

10  assist   any   United   States   attorney   the   Attorney   General 

11  considers  appropriate. 

12  "(b)    Each  assistant  United  States  attorney  is  subject 

13  to  removal  by  the  Attorney  General.". 

1"*  POLITICAL   ACTIVITY 

15  Sec  5.  Section  7324  of  title  5,  United  States  Code,  is 

16  amended  by  adding  at  the  end  thereof  the  following  new 
1'^  subsection : 

18  "(e)  Notwithstanding  the  provisions  of  subsection   (d) 

19  of  this  section,  subsection    (a)  (2)    of  this  section  applies 

20  to  all  officers  and  employees  of  the  Department  of  Justice.". 

21  EFFECTIVE    DATE;    INITIAL    APPOINTMENT    OF    OFFICERS 

22  Sec.  6.    (a)   This  Act,  and  amendments  made  by  this 

23  Act,  other  than  this  section,  shall  take  effect  ninety  days 

24  after  the  enactment  of  this  Act. 

25  (b)    Notwithstanding  subsection  (a)  of  this  section,  any 

26  vacancy  in  any  office  affected  by  this  Act  may  be  filled  in 
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1  the  manner  provided  by  this  Act  at  any  time  after  the  date 

2  of  enactment  of  this  Act. 

.3  (c)    The  provisions  of  this  Act  shall  not  apply  to  any 

4  individual   holding  an   office   affected   by   any   amendment 

5  made  by  this  Act  if  such  individual  would  be  eliirible  for 
fi  appointment  to  such  office  after  the  provisions  of  this  Act 
7  become  effective. 


LEGISLATION  PROPOSED 

A  PROPOSED  BILL  DRAFTED  BY  LLOYD  CUTLER,  ESQ. 

To  insure  the  due  administration  of  justice  with  respect  to  the  Commission  of  Crimes 
by  officers  and  employees  of  the  Executive  Branch  and  with  respect  to  federal  elections, 
to  remove  enforcement  responsibilities  in  such  cases  from  individuals  with  actual  or 
apparent  conflicts  of  interest,  and  to  establish  an  independent  Public  Prosecutor  to 
further  those  purposes 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

TITLE   I— SHORT   TITLE   AND    DECLARATION    OF    FINDINGS    AND 

PURPOSES 

Sec.  101.     Short  Title 

This  Act  may  be  cited  as  the  "Public  Prosecutor  Act  of  1974." 
Sec.  102.     Findings  of  Fact  and  Declaration  of  Purpose 
(a)   The  Congress  finds  and  declares  that — 

(1)  The  continued  vitality  of  American  constitutional  government  re- 
quires the  confidence  of  the  electorate  that  the  laws  of  the  United  States 
shall  be  executed  faithfully  and  be  enforced  vnthout  favor  against  all  per- 
sons, including  officers  or  employees  of  the  Government  and  of  national  political 
parties,  and  without  conflicts  of  interest  on  the  part  of  the  individuals 
charged  with  their  enforcement,  and  that  the  integrity  of  the  electoral 
processes  of  the  United  States  shall  be  preserved ; 

(2)  Public  confidence  in  the  faithful  execution  and  fair  and  impartial 
administration  of  the  laws  of  the  United  States,  and  in  the  electoral  proc- 
esses of  the  United  States,  requires  that  the  individuals  officially  involved  in 
such  activities  discharge  their  responsibilities  free  of  conflict  of  interest 
and  without  misconduct,  and  free  of  the  appearance  of  conflict  of  interest 
or    misconduct ; 

(3)  In  cases  involving  officers  and  employees  of  the  Executive  Branch  of 
the  United  States  Government  and  individuals  involved  in  federal  election 
campaign  activities  the  danger  of  political  considerations  influencing  the 
Attorney  General  of  the  United  States  and  those  officials  under  his  supervision 
and  control  may  impair  the  vigorous  enforcement  of  the  criminal  laws,  may 
impair  the  morale  of  the  Department  of  Justice,  and  may  thereby  undermine 
public  confidence  in  the  faithful  execution  and  fair  and  impartial  administra- 
tion of  the  laws  of  the  United  States  and  in  the  electoral  processes  of  the 
United  States ; 

(4)  Maintenance  of  such  public  confidence  requires  the  creation  of  an 
indei)endent  office  charged  with  ensuring  that  the  criminal  laws  of  the  United 
States  are  vigorously  enforced  against  officers  and  employees  of  the  Executive 
Branch  of  the  United  States  Grovernment  and  against  misconduct  in  the  course 
of  presidential  election  campaigns ; 

(b)  It  is  the  purpose  of  this  act  to  establish  within  the  Department  of 
Justice  an  official  independent  of  the  President  and  the  Attorney  General, 
and  empowered  and  authorized  to  take  such  steps  as  may  be  necessary  to 
assure  the  public  that  the  criminal  laws  applicable  to  the  conduct  of  officers 
and  employees  of  the  Executive  Branch  of  the  United  States  Government 
and  of  Presidential  election  campaigns  are  vigorously   enforced. 

TITLE  II— JUDICIAL   CODE  AMENDMENTS 

Sec.  201.  Part  II  of  Title  28,  United  States  Code,  is  amended  to  add  the 
following  sections,  which  collectively  shall  be  designated  as  Chapter  39  thereof; 

"Sec.  581.     United  States  PuMic  Prosecutor  and  Deputy  United  States  Public 
Prosecutor 
"(a)  The  United   States  Public  Prosecutor  shall  exercise   the   powers   pro- 
vided for  in  this  chapter,  and  the  Deputy   United   States   Public  Prosecutor, 

(283) 
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except  as  provided  for  in  Section  587 (i)  of  this  title,  shall  assist  the  United 
States  Public  Prosecutor  in  such  manner  as  he  may  direct.  At  no  time  shall 
the  United  States  Public  Prosecutor  and  the  Deputy  United  States  Public 
Prosecutor  be  affiliated  with  the  same  political  party. 

"(b)  The  office  of  the  Public  Prosecutor  shall  be  administratively  a  part  of 
the  United  States  Department  of  Justice,  but  shall  be  located  in  physically 
separate  facilities.  The  Public  Prosecutor  shall,  subject  to  the  provisions  of 
Section  585  of  this  title,  exercise  the  povpers  conferred  on  him  by  this  chap- 
ter independent  of  supervision  by  the  President  of  the  United  States,  the 
Attorney  General  of  the  United  States,  and  their  subordinates  or  delegates 
over  any  investigatory  or  prosecutorial  activity  or  deci-sion  of  the  Public 
Prosecutor. 

"(c)  Notwithstanding  subsection  (b),  the  Public  Prosecutor  shall  confer 
with  the  Attorney  General  of  the  United  States  or  his  delegates,  and  vice 
versa,  in  any  manner  contemplated  in  this  chapter  or  at  such  other  time  and 
in  such  other  manner  as  either  of  them  may  deem  appropriate. 

"Sec.  582.     Manner  of  Appointment 

"The  President  of  the  United  States  shall  nominate  and,  by  and  with 
the  advice  and  consent  of  a  majority  of  the  Senate  of  the  United  States, 
shall  appoint  individuals  to  fill  any  vacancies  in  the  office  of  Public  Prose- 
cutor or  Deputy  Public  Prosecutor. 

"Sec.  583.     Term  and  Vacancies 

"(a)  The  Public  Prosecutor  shall  hold  office  for  a  term  of  six  years  and, 
except  as  provided  for  in  subsection  (d),  shall  not  be  eligible  for  reappoint- 
ment to  a  consecutive  term  as  Public  Prosecutor. 

"(b)  The  first  Deputy  Public  Prosecutor  shall  hold  office  for  a  term  of 
three  years  and  each  subsequent  Deputy  Public  Prosecutor  shall  hold  office 
for  a  term  of  six  years.  Except  as  provided  for  in  subsection  (d),  no  Deputy 
Public  Prosecutor  shall  be  eligible  for  reappointment  to  a  consecutive  term 
as  Deputy  Public  Prosecutor. 

"(c)  In  the  event  of  the  disability  of  the  Public  Prosecutor  or  a  vacancy 
in  that  office,  the  Deputy  Public  Prosecutor  shall  serve  as  Acting  Public 
Prosecutor  until  the  expiration  of  such  disability  or  the  appointment  of  a 
successor  to  fill  such  vacancy.  Any  vacancy  in  the  office  of  Public  Prosecutor 
or  Deputy  Public  Prosecutor  before  the  expiration  of  a  term  prescribed  in 
subsection  (a)  or  subsection  (b)  hereof  .shall  be  filled  by  the  appointment,  in 
the  manner  prescribed  by  Section  582  of  this  title,  of  an  individual  to  serve 
as  Public  Prosecutor  or  as  Deputy  Public  Prosecutor,  as  appropriate,  for  the 
unexpired  portion  of  such  term. 

"(d)  Any  individual  nominated  and  appointed,  pursuant  to  subsection  (c) 
hereof,  to  fill  an  unexpired  portion  of  less  than  one  year  of  a  term  as  Public 
Prosecutor  or  Deputy  Public  Prosecutor  shall  be  eligible  to  be  reappointed 
for  a  full  term  following  the  expiration  of  the  portion  of  the  term  for  which 
such  person  was  first  appointed. 

"Sec.  584.     Qualifications 

"No  person  shall  be  eligible  to  be  appointed  Public  Prosecutor  or  Deputy 
Public  Prosecutor  unless  such  person : 

"(a)  would  be  entitled  to  receive  the  national  security  clearances  provided 
for  in  Section  587(d)  of  this  title; 

"(b)  is,  and  for  a  period  of  at  least  15  years  prior  to  being  nominated  to 
serve  as  Public  Prosecutor  or  Deputy  Prosecutor  has  been,  duly  admitted 
to  practice  in  and  a  member  in  good  standing  of  the  bar  of  a  state  or  states 
of  the  United  States ; 

"(c)  is,  and  for  a  period  of  at  least  10  years  prior  to  being  nominated  to 
serve  as  Public  Prosecutor  or  Deputy  Public  Prosecutor  has  been,  duly  ad- 
mitted to  practice  in  and  a  member  in  good  standing  of  the  bar  of  the 
Supreme  Court  of  the  United  States ;  and 

"(d)  upon  being  nominated  pursuant  to  Section  582  of  this  title,  has  signed 
a  statement  to  the  effect  that  if  such  per.son  is  appointed  to  and  receives 
the  oath  of  the  office  for  which  such  person  has  been  nominated,  such  person 
shall  not  occupy,   or  assume  or  discharge  the   duties  of,  any   other  office  of 
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profit,  honor  or  trust  under  the  United  States  during  his  tenure  as  Public 
Prosecutor  or  Deputy  Public  Prosecutor;  and  the  statement  by  a  i)erson  nomi- 
nated as  Public  Prosecutor  shall  also  state  that  such  person  shall  not  occupy, 
or  assume  or  discharge  the  duties  of  any  such  office,  vacancies  in  which  are 
filled  by  popular  election,  during  the  period  ending  with  the  fifth  anniversary 
of  the  date  as  of  w^hich  such  person  ceases  to  serve  as  Public  Prosecutor. 

"Sec.  585.     Removal 

"(a)  The  Public  Prosecutor  or  Deputy  Public  Prosecutor  may  be  removed 
from  oflSce  by  the  President  only  for  neglect  of  duty,  misconduct  in  oflice 
amounting  to  a  crime,  violation  of  this  Act,  or  physical  or  mental  disability 
persisting  for  more  than  four  months,  or  by  impeachment. 

"(b)  The  President  shall  specify  in  writing  and  with  precision  the  cause 
for  which  any  individual  serving  as  Public  Prosecutor  is  removed  pursuant  to 
Subsection   (a). 

"(c)  The  District  Court  for  the  District  of  Columbia,  on  application  of  any 
individual  removed  as  Public  Prosecutor  pursuant  to  Subsection  (a),  shall 
have  jurisdiction  over  a  civil  action  to  and  shall,  on  an  expedited  basis,  hear 
any  facts  bearing  on  the  dismissal  of  such  individual,  shall  determine  de  novo 
whether  the  cause  specified  pursuant  to  Subsection  (b)  exists,  and  order  ap- 
propriate  relief. 

"Sec.  586.     Jurisdiction 

"The  Public  Prosecutor  shall  have  jurisdiction,  which  except  to  the  extent 
provided  for  in  Section  588  of  this  title  shall  be  concurrent  with  that  of  the 
Attorney  General  of  the  United  States,  to  exercise  the  powers  specified  in 
section  587  of  this  title  with  respect  to  any  matter  that  he  has  reasonable 
cause  to  believe  involves  the  commission  of  any  offense  specified  in  Section 
269  of  title  2,  United  States  Code,  or  title  18,  United  States  Code : 
"(a)  Sections  2-4 
"(b)   Chapter    11     (with    the    exception    of    Sections    212-218    and    224 

"(c)   Section  241  of  Chapter  13; 

"(d)  Chapter  19  (with  the  exception  of  Section  372  thereof),  if  the 
conspiracy  is  to  commit  any  substantive  offense  enumerated  in  this  Section ; 

"(e)  Chapter  29  (with  the  exception  of  Sections  592-598,  601,  604,  605 
and  612  thereof)  ; 

"(f)   Sections  1001,  1017  and  1018  of  Chapter  47;  or 

"(g)   Chapter  73   (with  the  exception  of  Sections  1501,  1502,  1506-1508, 
and  1511  thereof). 
Committed  by : 

"  (i)   the  President  or  Vice-President  of  the  United  States ; 

"(ii)  an  individual  while  an  officer  or  employee  (other  than  the  Public 
Prosecutor  or  the  Deputy  Public  Prosecutor)  of  the  Executive  Branch  of 
the  United  States  Government  appointed  by  the  President  or  an  officer 
or  employee  of  The  Office  of  the  President  however  appointed ; 

"(iii)  an  individual  while  in  a  position  in  the  Executive  Branch  of  the 
United  States  Government  (other  than  in  The  Oflice  of  the  Public 
Prosecutor)   listed  in  Schedule  C  to  Rule  "VI  of  the  Civil  Service  Rules; 

"(iv)  an  individual  while  holding  a  position  as  personal  or  executive 
assistant  or  secretary  to  any  of  the  foregoing ; 

"(v)  an  individual  while  an  oflScer  or  employee  of  the  national  organi- 
zation of  a  political  party ; 

"(vi)  an  individual  while  an  oflBcer  or  employee  of  any  organization 
or  entity  organized  or  operated  to  further  the  nomination  or  election  of 
an  individual  to  the  office  of  President  or  Vice-President  of  the  United 
States ; 

"(vii)  any  entity  committing  a  violation  of  any  provision  specified  in 
subsection   (e)   hereof;  or 

"(viii)   any  person  conspiring  with,   or  aiding  or  abetting,   any  of  the 
above  to  commit  the  offense  in  question,   or  any  person   criminally   con- 
cealing the  same, 
"or   any   individual   designated   or   nominated   to    serve    as   a    Federal    officer 
listed  above  who  has  not  then  assumed  such  oflBce. 
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"Sec.  587.     Powers 

"The  Public  Prosecutor  shall,  with  respect  to  any  matter  within  the  juris- 
diction enumerated  in  Section  586  or  587  of  this  title,  have  full  power  and 
authority,  consistent  with  the  Constitution  of  the  United  States,  to : 
"(a)  conduct  such  investigation  thereof  as  he  deems  appropriate; 
"(b)  obtain  and  review  such  documentary,  testimonial  or  other  evidence 
or  information  as  he  deems  material  thereto  as  may  be  available  from  any 
source,  and,  if  in  the  possession  of  an  agency  of  the  United  States  (as 
defined  in  Section  6001(1)  of  title  18,  United  States  Code),  without  regard 
to  the  provisions  of  Section  552(b)  (with  the  exception  of  paragraph  (6) 
thereof)   of  title  5,  United  States  Code; 

"(c)  issue  appropriate  instructions  to  the  Federal  Bureau  of  Investigation 
and  other  domestic  investigative  agencies  of  the  United  States  (which  in- 
structions shall  be  treated  by  the  heads  of  such  agencies  as  if  received  from 
the  Attorney  General  of  the  United  States)  for  the  collection  and  delivery 
solely  to  the  oflBce  of  the  Public  Prosecutor  of  information  or  evidence  bear- 
ing thereon,  and  for  the  safeguarding  of  the  integrity  and  confidentiality  of 
all  files,  records,  documents,  physical  evidence,  and  other  materials  obtained 
or  prepared  by  the  Public  Prosecutor. 

"(d)  receive  appropriate  national  security  clearances  and  review  any  evi- 
dence or  information  .sought  to  be  withheld  on  the  ground  that  it  is  classified 
or  relates  to  the  national  security  of  the  United  States,  except  evidence  or 
information  claimed  to  be  subject  to  an  evidentiary  or  testimonial  privilege 
(including  evidence  or  information  claimed  to  be  privileged  by  virtue  of  the 
necessity  to  the  proper  functioning  of  the  Executive  Branch  of  its  remaining 
confidential)  ; 

"(e)  issue  subpoenas  to  such  individuals,  entities,  or  oflScers  or  employees 
of  the  United  States  Government  or  its  agencies  or  departments  as  he  may 
deem  necessary  to  obtain  any  evidence  or  information  he  is  authorized  to 
obtain  and  review  pursuant  to  subsection  (b)  or  (d),  and  initiate  or  defend 
appropriate  proceedings  in  any  court  of  the  United  States  of  competent  juris- 
diction relating  to  compliance  with  any  such  subpoena ; 

"(f)  determine  whether,  in  a  proceeding  pursuant  to  subsection  (e)  or 
otherwise,  to  contest  the  withholding  of  any  evidence  or  infonnation  he  is  au- 
thorized to  obtain  and  review  pursuant  to  .subsection  (b)  or  (d)  becau.se  such 
evidence  or  information  is  claimed  to  be  subject  to  an  evidentiary  or  testi- 
monial privilege,  including  a  claim  that  such  evidence  or  information  is  privi- 
leged by  virtue  of  the  necessity  to  the  proper  functioning  of  the  Executive 
Branch  of  its  remaining  confidential ; 

"(g)  conduct  proceedings  before  grand  juries,  which  proceedings  shall  be 
conducted  in  accordance  with  Rule  6  of  the  Federal  Rules  of  Criminal  Proce- 
dure, as  amended ; 

"(h)  make  application  to  any  court  of  the  United  States  of  competent 
jurisdiction  in  a  manner  con.sistent  with  Part  V  of  title  18,  United  States 
Code,  for  a  grant  of  immunity  to  any  witness; 

"(i)  frame  and,  with  the  concurrence  of  the  Deputy  Public  Prosecutor  and 
subject,  to  Section  590  of  this  title,  sign  and  file  indictments  and  sign  and 
file  criminal  informations,  and  prosecute  criminal  proceedings  in  the  name 
of  the  United  States,  which  proceedings  shall,  except  as  otherwise  provided 
for  in  this  Chapter,  comply  \^ith  the  requirements  of  all  duly  enacted  Federal 
statutes  or  rules  governing  the  conduct  of  such  proceedings ; 

"(j)  conduct  such  civil  proceedings  as  he  may  deem  appropriatis  to  enforce 
any  provision  or  obtain  any  remedy  for  the  violation  of  any  statute  he  is 
charged  with  enforcing; 

"(k)  notwithstanding  any  other  provision  of  law,  to  exercise  all  other  powers 
as  to  the  conduct  of  criminal  investigations,  prosecutions  (including  prosecu- 
tions for  perjtiry  committed  in  the  course  of  any  investigation  or  judicial  or 
legislative  hearing  with  respect  to  any  matter  within  the  jurisdiction  of  the 
Public  Prosecutor),  civil  proceedings  and  appeals  within  his  jurisdiction  that 
would  otherwise  be  vested  exclusively  in  the  Attorney  General  of  the  United 
States  and  the  United  States  attorney  under  the  provisions  of  chapter  31  and 
35  of  this  title  and  the  provisions  of  subpart  K,  Title  28,  Code  of  Federal 
Regulations,  and  act  as  attorney  for  the  Government  in  such  investigations, 
prosecutions,  proceedings  and  appeals  under  the  applicable  Federal  procedural 
rules. 
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"Sec.  588.     Primary  Jurisdiction  of  the  Public  Prosecutor 

"(a)  The  Public  Prosecutor  shall  notify  the  Attorney  General  of  the 
United  States  of  the  initiation  or  termination  of  an  investigation  of  or  proceed- 
ing with  respect  to  any  matter  within  the  jurisdiction  enumerated  in  Section 
586  of  this  title.  After  the  receipt  of  any  such  notification  and  while  any 
investigation  or  proceeding  to  which  any  such  notification  relates  is  pending, 
the  Attorney  General  shall,  and  shall  cause  other  divisions  of  the  Department 
of  Justice  to,  refrain  from  conducting  any  investigation  or  prosecution  with 
respect  to  the  subject  matter  of  such  notification  or  any  related  or  overlap- 
ping matter,  and  to  refrain  from  taking  any  related  action  with  respect  thereto, 
except  to  the  extent  that  the  Public  Prosecutor  has  given  prior  written  approval 
thereof. 

"(b)  If  at  any  time  the  Attorney  General  of  the  United  States  believes  or 
has  reason  to  believe  that  an  investigation  conducted  under  his  supervision 
involves  or  is  likely  to  involve  any  matter  that  would  fall  within  the  jurisdic- 
tion enumerated  in  Section  586  of  this  title,  he  shall  forthwith  notify  the 
Public  Prosecutor  thereof  and  of  the  reasons  for  such  belief.  Upon  receipt  of 
any  such  notification,  the  Public  Prosecutor  may  in  his  discretion  elect  to : 

"(i)  assume  sole  responsibility  for  any  further  conduct  of  such  investi- 
gation ; 

"(ii)  participate  with  the  Attorney  General  in  any  further  conduct  of 
such  investigation ;  or 

"(ill)  defer  to  the  ongoing  investigation  under  the  supervision  of  the 
Attorney  General  and  in  that  event  the  Attorney  General  shall  keep  the 
Public  Prosecutor  fully  informed  as  to  the  further  progress  of  any  such 
investigation. 

"Sec.  589.     Notification  to  Attorney  General  of  Initiation  of  Prosecution 

"(a)  The  Public  Prosecutor  may,  together  with  the  Deputy  Public  Prose- 
cutor, sign  and  file  any  indictment  returned  by  a  grand  jury  convened  at  his 
request  or  under  his  direction  and  may,  together  with  the  Deputy  Public 
Prosecutor,  sign  and  file  any  criminal  information,  with  respect  to  any  matter 
within  the  jurisdiction  enumerated  in  Section  586  and  587  of  this  title,  pro- 
vided, that  in  each  instance  the  Public  Prosecutx)r  shall  have  given  the  At- 
torney General  of  the  United  States  five  days,  prior  written  notice  thereof. 

"(b)  If  the  Attorney  General  of  the  Unit^  States  disapproves  the  filing  of 
any  indictment  or  information,  or  any  subsequent  action  or  position  taken  by 
the  Public  Prosecutor  in  the  course  of  any  judicial  proceeding  pursuant  thereto, 
the  Attorney  General  shall  be  entitled  to  appear  and  present  his  views 
amicus   curiae   to   any   court   before   which    any    such   proceeding   is   pending. 

"Sec.  590.     Actions  With  Respect  to  an  Incumbent  President 

"(a)  Notwithstanding  the  provisions  of  Section  587(1)  and  Section  589(a) 
this  title,  the  Public  Prosecutor  shall  have  no  authority  to  initiate  any  crimi- 
nal proceeding  against  an  individual  then  serving  as  the  President  of  the 
United  States. 

"(b)  Notwithstanding  subsection  (a),  the  Public  Prosecutor  shall  have 
authority  to  submit  any  evidence  or  information  obtained  by  him  which, 
in  his  judgment,  furnishes  reasonable  grounds  for  a  belief  that  an  incumbent 
President  has  committed  any  imi:)eachable  offense  (including,  subject  to  the 
approval  of  the  court  supervising  any  grand  jury  convened  at  the  request 
or  under  the  direction  of  the  Public  Prosecutor,  any  relevant  report  prepared 
by  such  grand  jury),  to  the  Committee  on  the  Judiciary  of  the  House  of 
Representatives. 

"Sec.  591.     Compensation 

"Congress  may  from  time  to  time  revise  the  compensation  of  the  United 
States  Public  Prosecutor;  provided,  that  such  compensation  shall  not  be 
subject  to  dimunition  during  any  period  in  which  any  individual  is  lawfully 
serving  as  United  States  Public  Prosecutor  or  as  Deputy  United  States  Pub- 
lic  Prosecutor. 

"Sec.  592.     Office  of  the  United  States  Public  Prosecutor 

"(a)  The  Public  Prosecutor  shall  have  the  power  to  appoint,  fix  the  compen- 
sation, and  assign  the  duties  of  such  employees  as  he  deems  necessary,  in- 
cluding but  not  limited  to  attorneys  (whether  employed  vrith  general  responsi- 
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bilities  or  for  the  purpose  of  discharging  the  duties  of  the  Public  Prosecutor 
with  respect  to  particular  investigations  or  proceedings),  investigators  and 
part-time  consultants  without  regard  to  the  provisions  of  Title  V,  United 
States  Code,  governing  appointments  in  the  competitive  Civil  Service ;  the 
Deputy  Public  Prosecutor  shall  have  the  right  to  appoint  such  personal 
assistants  as  may  be  necessary  to  his  properly  discharging  his  responsibilities 
under  Section  587 (i)   of  this  title. 

"(b)  The  Public  Prosecutor  shall  have  the  authority  to  cause  appropriately 
responsible  subordinates  to  exercise  powers  conferred  on  him  by  Section  587 
of  this  title;  provided,  That  the  Public  Prosecutor  shall  have  no  authority  to 
delegate  the  decision  as  to  the  existence  of  reasonable  grounds  to  take  the 
action  authorized  by  Section  590(b)   of  this  title." 

Sec.    202.     Interlocutory    Appeals   from    Certain   Decisions.    Section  1292(a) 
of  title  28,  United  States  Code,  is  hereby  amended  by  striking  the  period  at 
the  end  of  Section    (4)    thereof  and  inserting  the  following  language: 
"  ;  and 

"(5)  Orders  of  such  district  courts  or  the  judges  thereof,  issued  in 
proceedings  relating  to  compliance  with  any  subpoena  issued  by  the  United 
States  Public  Prosecutor  pursuant  to  Section  587(e)  of  this  title,  quash- 
ing any  such  subpoena  on  the  ground  that  or  enforcing  any  such  subpoena 
against  a  claim  that  the  information  sought  thereby  to  be  obtained  may 
be  withheld  because  it  is  classified  or  relates  to  the  national  security 
of  the  United  States,  or  because  it  is  subject  to  an  evidentiary  or  testi- 
monial privilege,  or  because  such  evidence  or  information  is  privileged 
by  virtue  of  the  necessity  to  the  proper  functioning  of  the  Executive 
Branch  of  its  remaining  confidential." 

TITLE    III— CRIMINAL    CODE    AMENDMENTS 

Sec.  301.     Conflicts  of  Interest 

Section  202  of  title  18,  United  States  Code,  is  amended  by  adding  a  new 
paragraph  (b)  and  by  renumbering  the  current  paragraph  (b)  as  paragraph 
(c).  As  amended.  Section  202(b)   reads  as  follows: 

"(b)  as  used  in  sections  205,  207,  208  and  209  of  this  title  the  term  'officer 
or  employee'  includes  the  United  States  Public  Prosecutor,  the  Deputy  United 
States  Public  Prosecutor,  and  members  of  their  staff;  and  as  used  in  Section 
201  of  this  title,  the  term  'public  official'  includes  the  United  States  Public 
Prosecutor,  the  Deputy  United  States  Public  Prosecutor  and  professional 
members  of  their  staff." 

Sec.  302.     Secrecy  of  Records 

Section  1905  of  title  18,  United  States  Code,  is  amended  by  adding  "(a)" 
before  the  beginning  of  the  text  thereof.  Section  1905  is  recaptioned  as  set 
forth  below,  and  a  new  subsection   (b),  set  forth  below,  is  added: 

"Sec.  1905.  Disclosure  of  confidential  information  generally  and  with  respect 
to  investigations  or  proceedings  conducted  hy  the  public  prosecutor.'' 

"(b)  It  shall  be  unlawful  for  any  officer  or  employee  of  the  United  States 
Government  or  of  any  department  or  agency  thereof,  or  the  member  of  any 
grand  jury  convened  at  the  request  or  under  the  direction  of  the  United 
States  Public  Prosecutor  who,  in  the  course  or  under  color  of  his  duties  as 
such  officer,  employee  or  member  has  had  any  direct  contact  with  an  employee 
or  officer  lawfully  participating  in  an  investigation  conducted  by  the  United 
States  Public  Prosecutor  pursuant  to  Section  587  of  title  28,  United  States 
Code,  by  virtue  of  which  such  person  has  come  into  the  possession  of  any 
evidence  or  information  obtained  by  or  in  the  ix)ssession  of  the  Public  Prosecu- 
tor or  the  product  of  an  investigation  conducted  by  the  Public  Prosecutor  pur- 
suant to  such  section,  to  disclose,  or  to  cause  the  disclosure,  or  in  any  manner 
to  further  the  disclosure,  of  such  evidence,  information  or  product  to  any 
person  other  than  an  officer  or  employee  in  the  office  of  the  Public  Prosecutor 
or  the  Department  of  Justice,  or  of  a  court  in  which  a  grand  jury  convened 
at  the  request  or  under  the  direction  of  the  Public  Prosecutor  is  proceeding, 
or  (to  the  extent  otherwise  provided  for  by  law)  to  a  person  who  is  likely  to 
or  has  become  the  subject  of  an  investigation  by  the  Public  Prosecutor; 
provided.  That  the  Public  Prosecutor  may  make  such  public  disclosure  as  is 
permitted  by  law  of  such  information  as  he  deems  necessary,  appropriate  or 
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required  by  law  in  connection  with  a  proceeding  instituted  by  him  with  the 
concurrence  of  the  Deputy  Public  Prosecutor; 

"Whoever  violates  this  subsection  shall  be  subject  to  a  civil  penalty  of  be- 
tween $1,000  and  $25,000  and,  if  the  violation  is  willful,  shall  be  fined  up  to 
$50,000  or  imprisoned  for  one  year,  or  both ; 

"Nothing  in  this  section  shall  be  construed  to  prohibit  the  Public  Prosecutor 
from  taking  any  action  he  is  authorized  by  Section  590(b)  of  title  28,  United 
States  Code,  to  take,  or  to  preclude  any  criminal  defendant  from  obtaining 
any  information  concerning  grand  jury  proceedings  or  in  the  possession  of  a 
prosecting  official  of  the  United  States  to  which  he  would  otherwise  by  law 
be  entitled. 

TITLE    IV— MISCELLANEOUS 
Sec.  401.     Salary 

The  United  States  Public  Prosecutor  shall  be  compensated  at  the  rate  of 
$  per  annum  and   the   Deputy   United   States   Public  Prosecutor   shall 

be  compensated  at  the  rate  of  $  per  annum. 

Sec.  402.     Facilities 

The  Administrator  of  General  Services  is  hereby  authorized  and  directed  to 
provide  the  United  States  Public  Prosecutor  and  the  Deputy  United  States 
Public  Prosecutor  with  such  offices  and  support  facilities  as  may  be  necessary, 
and  such  additional  offices  and  support  facilities  as  they  may  from  time  to 
time  require ;  provided,  that  the  offices  provided  pursuant  to  this  section  shall 
be  physically  separate  from  the  office  of  the  United  States  Department  of 
Justice,  or  of  any  division  thereof. 

Sec.  402.     Appropriations 

There  is  hereby  authorized  to  be  appropriated  for  the  creation  of  the  office 
of  the  United  States  Public  Prosecutor  the  sum  of  $  ;  there  is  hereby 

authorized  to  be  appropriated  the  sum  of  $  for  the  operation  of  the 

office  of  the  Public  Prosecutor  for  fiscal  years  1975  and  1976. 


STATUTES 

Title  3,  United  States  Code 

§  19.  Vacancy  in  offices  of  both  President  and  Vice  President;  officers  eligible 
to  act. 
(d)  (1)  If,  by  reason  of  death,  resignation,  removal  from  office,  inability, 
or  failure  to  qualify,  there  is  no  President  pro  tempore  to  act  as  President 
under  subsection  (b)  of  this  .section,  then  the  officer  of  the  United  States  who 
is  highest  on  the  following  list,  and  who  is  not  under  disability  to  discharge 
the  powers  and  duties  of  the  office  of  President  shall  act  as  President :  Secre- 
tary of  State.  Secretary  of  the  Treasury,  Secretary  of  Defense,  Attorney 
General,  Secretary  of  the  Interior,  Secretary  of  Agriculture,  Secretary  of  Com- 
merce, Secretary  of  Labor,  Secretary  of  Health,  Education,  and  Welfare,  Secre- 
tary of  Housing  and  Urban  Development,  Secretary  of  Transi)ortation. 


Title  5,  United  States  Code 

§  101.  Executive  dei>artments. 
The  Executive  departments  are : 
The  Department  of  State. 
The  Department  of  the  Treasury. 
The  Department  of  Defense. 
The  Department  of  Justice. 
The  Department  of  the  Interior. 
The  Department  of  Agriculture. 
The  Department  of  Commerce. 
The  Department  of  Labor. 

The  Department  of  Health,  Education,  and  Welfare. 
The  Department  of  Housing  and  Urban  Development. 
The  Department  of  Transportation. 
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§  5312.  Positions  at  level  I. 

Level  I  of  the  Executive   Schedule  applies   to   the  following  positions,   for 
which  the  annual  rate  of  basic  pay  is  $35,000 : 

(1)  Secretary  of  State. 

(2)  Secretary  of  the  Treasury. 

(3)  Secretary  of  Defense. 

(4)  Attorney  General. 

(5)  Repealed.  Pub.  L.  91-375,  §  6(c)    (12),  Aug.  12,  1970,  84  Stat.  776. 

(6)  Secretary  of  the  Interior. 

(7)  Secretary  of  Agriculture. 

(8)  Secretary  of  Commerce. 

(9)  Secretary  of  Labor. 

(10)  Secretary  of  Health,  Education,   and  Welfare. 

(11)  Secretary  of  Housing  and  Urban  Development. 

(12)  Secretary  of  Transportation. 

§  5313.  Positions  at  level  II. 

Level  II  of  the  Executive  Schedule  applies  to  the  following  positions,  for 
which  the  annual  rate  of  basic  pay  is  $30,000 : 

(1)  Deputy   Secretary  of  Defense. 

(2)  Under  Secretary  of  State. 

(3)  Administrator,   Agency   for   International  Development. 

(4)  Administrator  of  the  National  Aeronautics  and   Space  Administration. 

(5)  Administrator  of  Veteran's  Affairs. 

(6)  Repealed.  Pub.  L.  90-83,  §  1(13).  Sept.  11,  1967,  81  Stat.  198. 

(7)  Under  Secretary  of  Transportation. 

(8)  Chairman,  Atomic  Energy  Commission. 

(9)  Chairman,   Council  of  Economic  Advisers. 

(10)  Chairman,  Board  of  Governors  of  the  Federal  Reserve  System. 

(11)  Director  of  the  Bureau  of  the  Budget. 

(12)  Director  of  the  OflBce  of  Science  and  Technology. 

(13)  Director  of  the  United  States  Arms  Control  and  Di-sarmament  Agency. 

(14)  Director  of  the  United  States  Information  Agency. 

(15)  Director  of  Central  Intelligence. 

(16)  Secretary  of  the  Air  Force. 

(17)  Secretary  of  the  Army. 

(18)  Secretary  of  the  Navy. 

(19)  Administrator,    Federal    Aviation    Administration. 

(19)  Director  of   the  National   Science   Foundation. 

(20)  Deputy  Attorney  General. 

§  5314.  Positions  at  level  III. 

Level  III  of  the  Executive  Schedule  applies  to  the  following  positions,  for 
which  the  annual  rate  of  basic  pay  is  $29,500 : 

(1)  Solicitor  General  of  the   United   States. 

(2)  Repealed.  Pub.  L.  91-375,  §  6(c)   (13)   (A),  Aug.  12,  1970,  84  Stat.  776. 

(3)  Under    Secretary    of  Agriculture. 

(4)  Under   Secretary  of  Commerce. 

(5)  Repealed.  Pub.  L.  89-670,  §   10(e),  Oct.  15.  1966,  80  Stat.  948. 

(6)  Under  Secretary  of  Health,   Education,  and  Welfare. 

(7)  Under  Secretary  of  the  Interior. 

(8)  Under  Secretary  of  Labor. 

(9)  Under   Secretary  of  State  for  Political   Affairs   or  Under   Secretary   of 
State  for  Economic  Affairs. 

(10)  Under  Secretary  of  the  Treasury. 

(11)  Under  Secretary  of  the  Treasury  for  Monetary  Affairs. 

(12)  Administrator   of   General   Services. 

(13)  Administrator   of   the    Small    Business    Administration. 

(14)  Deputy  Administrator  of  Veterans'   Affairs. 

(15)  Deputy  Administrator.  Agency  for  International   Development. 

(16)  Chairman,  Civil  Aeronautics  Board. 

(17)  Chairman   of   the   United   States   Civil    Service   Commission. 

(18)  Chairman,    Federal    Communications    Commission. 

(19)  Chairman,  Broad  of  Directors,  Federal  Deposit  Insurance  Corporation. 
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(20)  Chairman  of  the  Federal  Home  Loan  Bank  Board. 

(21)  Chairman,  Federal  Power  Commission. 

(22)  Chairman,  Federal  Trade  Commission. 

(23)  Chairman,   Interstate  Commerce  Commission. 

(24)  Chairman,    National   Labor   Relations   Board. 

(25)  Chairman,  Securities  and  Exchange  Commission. 

(26)  Chairman,  Board  of  Directors  of  the  Tennessee  Valley  Authority. 

(27)  Chairman,   National  Mediation  Board. 

(28)  Chairman.   Railroad   Retirement   Board. 

(29)  Chairman,   Federal   Maritime  Commission. 

(30)  Comptroller  of  the  Currency. 

(31)  Commissioner  of  Internal   Revenue. 

(32)  Director  of  Defense  Research  and  Engineering,  Department  of  Defense. 

(33)  Deputy    Administrator    of    the    National    Aeronautics    and    Space    Ad- 
ministration. 

(34)  Deputy  Director  of  the  Bureau  of  the  Budget. 

(35)  Deputy  Director  of  Central  Intelligence. 

(36)  Director  of  the  OflBce  of  Emergency  Planning. 

(37)  Director  of  the  Peace  Corps. 

(38)  Chief  Medical  Director  in  the  Department  of  Medicine  and   Surgery, 
Veterans'  Administration. 

(39)  Deputy   Director,  National   Science  Foundation. 

(40)  Repealed.  Pub.  L.  90-83,  §  1(14)   (A),  Sept.  11.  1967,  81  Stat.  198. 

(41)  President  of  the  Export-Import  Bank  of  Washington. 

(42)  Members,   Atomic  Energy   Commission. 

(43)  Members,  Board  of  Governors  of  the  Federal  Reserve  Sy.stem. 

(44)  Director  of  the  Federal  Bureau  of  Investigation,  Department  of  Jus- 
tice. 

(45)  Administrator,   Federal    Highway   Administration. 

(46)  Administrator,   Federal   Railroad   Administration. 

(47)  Chairman,   National   Transportation   Safety   Board. 

(48)  Chairman  of  the  National  Endow^ment  for  the  Arts  the  incumbent  of 
which  also  serves  as  Chairman  of  the  National  Council  on  the  Arts. 

(49)  Chairman  of  the  National  Endowment  for  the  Humanities. 

(50)  Director  of  the  Federal   Mediation  and  Conciliation   Service. 

(51)  Under  Secretary  of  Housing  and  Urban  Development. 

(52)  Urban  Mass  Transportation  Administrator. 

(53)  President,   Overseas  Private  Investment  Corporation. 
(55)   Chairman,   Postal  Rate   Commission. 

(55)   Administrator  of  Law  Enforcement  Assistance. 

(57)   Chairman,   Occupational    Safety   and   Health   Review   Commission. 

§  5315.  Positions  at  level  IV. 

Level  IV  of  the  Executive  Schedule  applies  to  the  following  positions,  for 
which  the  annual  rate  of  basic  pay  is  $28,750: 

(1)  Administrator,   Bureau   of   Security    and   Consular  Affairs,   Department 
of  State. 

(2)  Repealed.  Pub.  L.  89-670,  §  10(e),  Oct.  15,  1966,  80  Stat.  948. 

(3)  Deputy  Administrator  of  General  Services. 

(4)  Associate   Administrator   of   the  National   Aeronautics   and    Space   Ad- 
ministration. 

(5)  Assistant   Administrators,   Agency    for    International   Development    (6). 

(6)  Regional  Assistant  Administrators,  Agency   for   International   Develop- 
ment (4). 

(7)  Under  Secretary  of  the  Air  Force. 

(8)  Under  Secretary  of  the  Army. 

(9)  Under  Secretary  of  the  Navy. 

(10)  Deputy  Under  Secretaries  of  State    (2). 

(11)  Assistant  Secretaries  of  Agriculture    (3). 

(12)  Assistant  Secretaries  of  Commerce   (6). 

(13)  Assistant  Secretaries  of  Defen.se    (8). 

(14)  Assistant  Secretaries  of  the  Air  Force    (4). 

(15)  Assistant  Secretaries  of  the  Army    (5). 

(16)  Assistant  Secretaries  of  the  Navy    (4). 

(17)  Assistant   Secretaries  of  Health,   Education,  and  Welfare    (5). 
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(18)  Assistant  Secretaries  of  the  Interior  (5). 

(19)  Assistant  Attorneys  General    (9). 

(20)  Assistant  Secretaries  of  Labor    (5). 

(21)  Repealed.  Pub.  L.  9-375,  §  6(c)   (14)   (A),  Aug.  12,  1970,  84  Stat.  776. 

(22)  Assistant   Secretaries  of   State    (11). 

(23)  Assistant  Secretaries  of  the  Treasury    (4). 

(24)  Chairman  of  the   United   States  Tariff  Commission. 

(25)-(28)    Repealed.  Pub.  L.  90-83,  §  1(15)  (E),  Sept.  11,  1967,  81  Stat.  198. 

(29)  Director  of  Civil  Defense,  Department  of  the  Army. 

(30)  Repealed.  Pub.  L.  90-83,  §  1(15)  (E),   Sept.  11,  1967,  81  Stat.  198. 

(31)  Deputy   Chief   Medical   Director   in   the   Department    of   Medicine   and 
Surgery,   Veterans'   Administration. 

Deputy  Director  of  the  OflBce  of  Emergency  Planning. 

Deputy  Director  of  the  OflSce  of  Science  and  Technology. 

Deputy  Director  of  the  Peace  Corps. 

Deputy  Director  of  the  United  States  Arms  Control  and  Disarmament 

Deputy   Director  of  the  United   States   Information  Agency. 
Assistant  Directors  of  the  Bureau  of  the  Budget    (3). 
General  Counsel  of  the  Department  of  Agriculture. 
General  Counsel  of  the  Department  of  Commerce. 
General  Counsel  of  the  Department  of  Defense. 

General  Counsel  of  the  Department  of  Health,  Education,  and  Welfare. 
Solicitor  of  the  Department  of  the  Interior. 
Solicitor  of  the  Department  of  Labor. 
General  Counsel  of  the  National  Labor  Relations  Board. 
Repealed.  Pub.  L.  91-375,  §  6(c)  (14)  (A),  Aug.  12,  1970,  84  Stat.  776 
Counselor  of  the  Department  of  State. 
Legal  Adviser  of  the  Department  of  State. 
General  Counsel  of  the  Department  of  the  Treasury. 
First  Vice  President  of  the  Export-Import  Bank   of  Washington. 
General   Manager  of  the  Atomic  Energy   Commission. 
Governor  of  the  Farm  Credit  Administration. 
Inspector  General,  Foreign  Assistance. 
Deputy  Inspector  General,  Foreign  Assistance. 
Members,  Civil  Aeronautics  Board. 
Members,  Council  of  Economic  Advisers. 

Members,   Board   of  Directors   of  the   Export-Import   Bank   of   Wash- 
Members,  Federal  Communications  Commission. 
Member,  Board  of  Directors  of  the  Federal  Deposit  Insurance  Corpo- 
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Members,  Federal  Home  Loan  Bank  Board. 
Members,  Federal  Power  Commission. 
Members,  Federal  Trade  Commission. 
Members,   Interstate  Commerce  Commission. 
Members,  National   Labor  Relations  Board. 
Members,    Securities    and    Exchange    Commission. 
Members,  Board  of  Directors  of  the  Tennessee  Valley  Authority. 
Members,   United   States   Civil    Service   Commission. 
Members,  Federal  Maritime  Commission. 
Members,   National  Mediation   Board. 
Members,   Railroad   Retirement  Board. 
Director  of  Selective  Service. 

Associate   Director   of   the  Federal   Bureau   of   Investigation,   Depart- 
of  Justice. 
Chairman,    Equal    Employment    Opportunity    Commission. 
Chief  of  Protocol,  Department  of  State. 

Director,  Bureau  of  Intelligence  and  Research,  Department  of  State, 
Director,  Community  Relations  Service. 
United  States  Attorney  for  the  District  of  Columbia. 
United  States  Attorney  for  the  Southern  District  of  New  York. 
Members,    National    Transportation    Safety    Board. 
General   Counsel,   Department  of  Transportation. 
Deputy    Administrator,    Federal    Aviation    Administration. 
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(81)  Assistant   Secretaries   of  Transportation    (4). 

(82)  Director  of  Public  Roads. 

(83)  Administrator  of  the  St.  Lawrence  Seaway  Development  Corporation. 

(84)  Assistant   Secretary   for    Science,    Smithsonian   Institution. 

(85)  Assistant    Secret.ary   for   History   and   Art.    Smithsonian    Institution. 

(86)  Deputy    Administrator    of    the    Small    Business    Administration. 

(87)  Assistant   Secretaries  of  Housing  and   Urban  Development    (6). 

(88)  General   Counsel   of  the  Department  of  Housing  and   Urban  Develop- 
ment. 

(89)  Commissioner  of  Interama. 

(90)  Associate  Administrator  of  Law  Enforcement   Assistance    (2). 

(91)  Federal  Insurance  Administrator,  Department  of  Housing  and  Urban 
Development. 

(92)  Executive  Vice  President,   Overseas  Private  Investment  Corporation. 

(92)  Administrator  of   the  National   Credit   Union  Administration. 

(93)  Members,  Postal  Rate  Commission    (4). 

Note — The   current  Title  5,   U.    S.   Code,   does  not   reflect   items   numbered 
94,  95,  96  and  97. 

§  5316.  Positions  at  level  V. 

Level  V  of  the  Executive  Schedule  applies  to  the  following  positions,   for 
which  the  annual  rate  of  basic  pay  is  $28,000 : 

(1)  Administrator,    Agricultural    Marketing    Service,    Department   of   Agri' 
culture. 

(2)  Administrator,    Agricultural    Research    Service,    Department    of    Agri- 
culture. 

(3)  Administrator,    Agricultural     Stabilization    and    Conservation     Service, 
Department  of  Agriculture. 

(4)  Administrator,    Farmers   Home   Administration. 

(5)  Administrator,  Foreign  Agricultural  Service,  Department  of  Agriculture. 

(6)  Administrator,    Rural    Electrification    Administration,    Department    of 
Agriculture. 

(7)  Administrator,    Soil   Conservation    Service,   Department   of  Agriculture. 

(8)  Administrator,    Bonneville    Power    Administration,    Department    of    the 
Interior. 

(9)  Administrator  of  the  National   Capital   Transportation   Agency. 

(10)  Repealed.  Pub.  L.  89-670.  §  10(e),  Oct.  15.  1966,  80  Stat.  948. 

(11)  Associate  Administrators  of  the  Small  Business  Administration    (3). 
(12) -(14)   Repealed.  Pub.  L.  89-670,   §  10(e),  Oct.  15,  1966,  80  Stat.  948. 

(15)  Associate  Administrator  for  Advanced  Research  and  Technology,  Na- 
tional Aeronautics  and  Space  Administration. 

(16)  Associate  Administrator  for  Space  Science  and  Applications,  National 
Aeronautics  and   Space  Administration. 

(17)  Associate  Administrator  for  Manned  Space  Flight,  National  Aeronau- 
tics and  Space  Administration. 

(18)  Associate    Deputy    Administrator,    National    Aeronautics    and    Space 
Administration. 

(19)  Deputy  Associate  Administrator,  National  Aeronautics  and  Space  Ad- 
ministration. 

(20)  Associate  Deputy  Administrator  of  Veterans'  Affairs. 

(21)  Archivist  of  the  United   States. 

(22)  Repealed.  Pub.  L.  90-83.  §  1(16)  (A),  Sept.  11,  1967.  81  Stat.  198. 

(23)  Assistant  Secretary  of  Agriculture  for  Administration. 

(24)  Assistant  Secretary  of  Health,  Education,   and  Welfare  for  Adminis- 
tration. 

(25)  Assistant   Secretary  of  the  Interior  for  Administration. 

(26)  Assistant   Attorney    General   for   Administration. 

(27)  Assistant  Secretary  of  Labor  for  Administration. 

(28)  Assistant   Secretary  of  the  Treasury   for  Administration. 

(29)  Assistant   General  Manager.   Atomic   Energy  Commission. 

(30)  Assistant  and  Science  Adviser  to  the  Secretary  of  the  Interior. 

(31)  Chairman,  Foreign  Claims  Settlement  Commission  of  the  United  States. 

(32)  Chairman  of  the  Military   Liaison   Committee  to   the  Atomic   Energy 
Commission.  Department  of  Defense. 

(33)  Chairman  of  the  Renegotiation  Board. 

(34)  Chairman  of  the   Subversive  Activities  Control  Board. 
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(35)  Chief  Counsel   for   the   Internal   Revenue   Service.   Department   of   the 
Treasury. 

(36)  Chief  Forester  of  the  Forest  Service,  Department  of  Agriculture. 

(37)  Repealed.  Pub.  L.  91-375,  §  6(c)  (15),  Aug.  12.  1970,  84  Stat.  776. 

(38)  Repealed.  Pub.  L.  90-83.   §   1(16)  (A),   Sept.   11.   1967,  81   Stat.   198. 

(39)  Commissioner  of  Customs,   Department  of  the   Treasury. 

(40)  Commissioner,    Federal     Supply    Service,    General     Services    Adminis- 
tration. 

(41)  Commissioner   of   Education,    Department   of   Health,    Education,    and 
Welfare. 

(42)  Commissioner  of  Fish   and  Wildlife,  Department  of  the   Interior. 

(43)  Commissioner  of  Food  and  Drugs,  Department  of  Health,  Education, 
and  Welfare. 

(44)  Commissioner  of  Immigration  and  Naturalization,  Department  of  Jus- 
tice. 

(45)  Commissioner  of  Indian  Affairs,   Department  of  the  Interior. 

(46)  Repealed.  Pub.  L.  90-9,  §  6,  Apr.  10,  1967,  81  Stat.  12. 

(47)  Commissioners,   Indian   Claims   Commission    (5). 

(48)  Commissioner  of  Patents,   Department   of  Commerce. 

(49)  Commissioner,    Public    Buildings    Service,    General    Services    Adminis- 
tration. 

(50)  Commissioner  of  Reclamation,  Department  of  the  Interior. 

(51)  Commissioner   ef    Social    Security,    Department   of   Health,    Education, 
and  Welfare. 

(52)  Commissioner    of    Vocational    Rehabilitation,    Department    of    Health, 
Education,  and  Welfare. 

(53)  Commissioner  of  Welfare,  Department  of  Health,  Education,  and  Wel- 
fare. 

(54)  Director,  Advanced  Research  Projects  Agency,  Department  of  Defense. 

(55)  Director   of   Agricultural    Economics,    Department    of   Agriculture. 

(56)  Director,  Bureau  of  the  Census,  Department  of  Commerce. 

(57)  Director,  Bureau  of  Mines,  Department  of  the  Interior. 

(58)  Director.  Bureau   of  Prisons.   Department  of  .Justice. 

(59)  Director,  Geological  Survey,  Department  of  the  Interior. 

(60)  Repealed.  Pub.   L.  91-375,   §  6(c")(15),  Aug.  12,  1970,  84  Stat.  776. 

(61)  Director,   National   Bureau   of   Standards.   Department   of   Commerce. 

(62)  Director  of  Regulation.   Atomic  Energy   Commission. 

(63)  Director  of   Science  and   Education.   Department   of   Agriculture. 

(64)  Deputy    Under    Secretary    for    Monetary    Affairs,    Department    of    the 
Treasury. 

(65)  Deputy  Commissioner  of  Internal  Revenue,  Department  of  the  Treas- 
ury. 

(66)  Assistant  Directors.   National    Science  Foundation    (4). 

(67)  Deputy  Director,  Policy  and  Plans,  United  States  Information  Agency. 

(68)  Deputy  General  Counsel,  Department  of  Defense. 

(69)  Deputy  General   Manager,  Atomic  Energy   Commission. 

(70)  Associate  Director  of  the  Federal  Mediation  and  Conciliation  Service. 

(71)  Associate  Director  for  Volunteers.  Peace  Corps. 

(72)  Associate   Director   for   Program   Development   and    Operations,    Peace 
Corps. 

(73)  Assistants  to  the  Director  of  the  Federal  Bureau  of  Investigation,  De- 
partment of  Justice   (2). 

(74)  Assistant  Directors,   Office  of  Emergency   Planning    (3). 

(75)  Assistant   Directors,    United    States   Arms   Control    and    Disarmament 
Agency    (4). 

(76)  Repealed.  Pub.  L.  89-670.  §   10(e).  Oct.  15,  1966,  80  Stat.  948. 

(77)  Fiscal  A.ssistant  Secretary  of  the  Treasury. 

(78)  General  Counsel   of  the  Agency  for   International  Development. 

(79)  General  Coun.sel  of  the  Department  of  the  Air  Force. 

(80)  General  C-ounsel   of  the  Department  of  the  Army. 

(81)  General  Counsel  of  the  Atomic  Energv  Commission. 

(82)  Repealed.  Pub.  L.  89-670,  §  10(e).  Oct.  15.  1966,  80  Stat.  948. 

(83)  Repealed.  Pub.  L.  90-83.  §  1(16)  (A),  Sept.  11,  1967,.  81  Stat.  198. 

(84)  General  Counsel  of  the  Department  of  the  Navy. 
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(85)  General  Counsel  of  the  United  States  Arms  Control  and  Disarmament 
Agency. 

(86)  General   Counsel  of  the  National  Aeronautics  and   Space  Administra- 
tion. 

(87)  Governor  of  the  Canal   Zone. 

(88)  Manpower  Administrator,   Department  of  Labor. 

(89)  Martime  Administrator,  Department  of  Commerce. 

(90)  Members,  Foreign  Claims  Settlement  Commission  of  the  United  States. 

(91)  Members,  Renegotiation  Board. 

(92)  Members,  Subversive  Activities  Control  Board. 

(93)  Members,    United    States   Tariff   Commission. 

(94),   (95)   Repealed,  Pub.  L.  90-83,  §  1(16 (A),  Sept.  11,  1967,  81  Stat.  198. 

(96)  Deputy  Directors  of  Defense  Research  and   Engineering,   Department 
of  Defense  (4). 

(97)  Assistant  Administrator  of  General   Services. 

(98)  Director,  United  States  Travel  Service,  Department  of  Commerce. 

(99)  Executive  Director  of  the  United  States  Civil  Service  Commission. 

(100)  Administrator,   Wage  and   Hour   and   Public   Contracts   Division,   De- 
partment of  Labor. 

(101)  Assistant    Director     (Program    Planning,    Analysis    and    Research), 
Ofl5ce  of  Economic  Opportunity. 

(102)  As.sistant   General   Managers,   Atomic   Energy    Commission    (2). 

(103)  Associate    Director    (Policy    and   Plans),    United    States   Information 
Agency. 

(104)  Chief  Benefits  Director,   Veterans'   Administration. 

(105)  Commissioner  of  Labor   Statistics,   Department   of   Labor. 

(106)  Deputy   Director,    National    Security    Agency. 

(107)  Director,  Bureau  of  Land  Management,  Department  of  the  Interior. 

(108)  Director,   National   Park    Service.   Department   of  the   Interior. 

(109)  Director  of   International    Scientific   Affairs,    Department   of    State. 

(110)  General  Counsel  of  the  Veterans'  Adiministration. 

(111)  Members,    Equal    Employment    Opportunity    Commission     (4). 

(112)  National    Export    Expansion    Coordinator.    Department    of   Commerce. 

(113)  Special  Assistant  to  the   Secretary   of  Defense. 

(114)  Staff  Director,  Commission  on  Civil  Rights. 

(115)  United  States  Attorney  for  the  Northern  District  of  Illinois. 

(116)  United  States  Attorney  for  the  Southern  District  of  California. 

(117)  A.s.sistant  Secretary  for  Administration  Department  of  Transportation. 

(118)  Director.  United  States  National  Museum,  Smithsonion  Institution. 

(119)  Director,   Smithsonian  Astrophysical   Observatory,   Smithsonian   Insti- 
tution. 

(120)  Administrator  for  Economic  Development. 

(121)  Administrator  of  the  Environmental  Science  Services  Administration. 

(122)  Assistant  Secretary  of  Housing  and  Urban  Development  for  Adminis- 
tration. 

(123)  Repealed.  Pub.  L.  91-375.  §  6(c)  (15).  Aug.  12,  1970,  84  Stat.  776. 

(124)  Director,  National  Highway  Safety  Bureau. 

(125)  Director,  National  TraflSc  Safety  Bureau. 

(126)  Repealed.  Pub.  L.  90-351,  title  I.  §  506.  June  19,  1968,  82  Stat.  205, 
as  amended  Pub.  L.  91-644,  §  7(2),  Jan.  2,  1971,  84  Stat.  1887. 

(127)  Director,  Bureau  of  Narcotics  and  Dangerous  Drugs,  Department  of 
Justice. 

(128)  Auditor-General  of  the  Agency  for  International  Development. 

(129)  Vice  Presidents,  Overseas  Private  Investment  Corporation  (3). 

(130)  Deputy  Administrator,  Urban  Mass  Transportation  Administration, 
Department  of  Transportation. 

(Pub.  L.  89-554.  Sept.  6,  1966,  80  Stat.  463:  Pub.  L.  89-670.  §  10(d)  (5),  (e), 
Oct.  15,  1966.  80  Stat,  948;  Pub.  L.  89-734,  §  1(2).  Nov.  2.  1966.  80  Stat.  1163; 
Pub.  L.  89-779.  ^  8(c)  (2),  Nov.  6.  1966,  80  Stat.  1364;  Pub.  L.  90-9,  §  6  Apr.  10, 
1967.  81  Stat.  12:  Pub.  L.  90-83,  §  1(16),  Sept.  11.  1967.  81  Stat.  198:  Pub.  L. 
90-206.  title  II,  §  215(c).  Dec.  16,  1967.  81  Stat.  638:  Pub.  L.  90-351.  title  I, 
§  506.  June  19.  1968.  82  Stat.  205:  Pub.  L.  90^07.  §  15(a)(3),  July  18.  1968, 
82  Stat.  367:  Pub.  L.  90-623.  §  1(4),  (5).  Oct.  22,  1968,  82  Stat.  1312;  Pub.  L. 
91-175,  pt.  V,  §  503(3),  Dec.  30,  1969.  83  Stat.  826:  Pub.  L.  91-375,  §  6(c)  (15). 
Aug.  12,  1970,  84  Stat.  776;  Pub.  L.  91-453,  §  12,  Oct.  15,  1970,  84  Stat.  968; 
Pub.  L.  91-644,  title  I,  §  7  (2),  Jan.  2,  1971.  84  Stat.  1887.) 
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Title  28,  United   States  Code 

§501.  Executive  department. 

The  Department  of  Justice  is  an  executive  department  of  tlie  United  States 
at  tlie  seat  of  Government.  (Added  Pub.  L.  89-554,  §  4(c),  Sept.  6,  1966,  80 
Stat.  611.) 

§  502.   Seal. 

The  Attorney  General  shall  have  a  seal  for  the  Department  of  Ju.stice.  The 
design  of  the  seal  is  subject  to  the  approval  of  the  President.  (Added  Pub.  L. 
89-554,  §  4(c),  Sept.  6,  1966,  80  Stat.  611.) 

§  503.  Attorney  General. 

The  President  shall  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  an  Attorney  General  of  the  United  States.  The  Attorney  General  is 
the  head  of  the  Department  of  Justice.  (Added  Pub.  L.  89-554,  §  4(c),  Sept. 
6,  1966,  80  Stat.  612.) 

§  504.  Deputy  Attorney  General. 

The  President  may  appoint,  by  and  with  the  advice  and  consent  of  the  Senate, 
a  Deputy  Attorney  General.  (Added  Pub.  L.  89-554,  §  4(c),  Sept.  6,  1966, 
80  Stat.  612.) 

§  505.  Solicitor  General. 

The  President  shall  appoint  in  the  Department  of  Justice,  by  and  with 
the  advice  and  consent  of  the  Senate,  a  Solicitor  General,  learned  in  the  law, 
to  assist  the  Attorney  General  in  the  performance  of  his  duties.  (Added 
Pub.  L.  89-554,  §  4(c),  Sept.  6,  1966,  80  Stat.  612.) 

§  506.  Assistant  Attorneys  General. 

The  President  shall  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  nine  Assistant  Attorneys  General,  who  shall  assist  the  Attorney  Gen- 
eral in  the  performance  of  his  duties.  (Added  Pub.  L.  89-554,  §  4(c),  Sept.  6, 
1966,  80  Stat.  612.) 

§  507.  Assistant  Attorney  General  for  Administration. 

(a)  The  Attorney  General  shall  appoint,  w^ith  the  approval  of  the  President, 
an  Assistant  Attorney  General  for  Administration,  who  shall  perform  such 
duties  as  the  Attorney  General  may  prescribe. 

(b)  The  position  of  Assistant  Attorney  General  for  Administration  is  in 
the  competitive  service.  (Added  Pub.  L.  89-554,  §  4(c),  Sept.  6,  1966,  80 
Stat.  612.) 

§  508.  Vacancies. 

(a)  In  case  of  a  vacancy  in  the  office  of  Attorney  General,  or  of  his  absence 
or  disability,  the  Deputy  Attorney  General  may  exercise  all  the  duties  of  that 
office,  and  for  the  purpose  of  section  3345  of  title  5  the  Deputy  Attorney 
General  is  the  first  assistant  to  the  Attorney  General. 

(b)  When,  by  reason  of  absence,  disability,  or  vacancy  in  office,  neither  the 
Attorney  General  nor  the  Deputy  Attorney  General  is  available  to  exercise 
the  duties  of  the  office  of  Attorney  General,  the  Assistant  Attorneys  General 
and  the  Solicitor  General,  in  such  order  of  succession  as  the  Attorney  General 
may  from  time  to  time  prescribe,  shall  act  as  Attorney  General.  (Added  Pub.  L. 
89-554,  §  4(c),  Sept.  6,  1966,  80  Stat.  612.) 

§  509.  Functions  of  the  Attorney  General. 

All  functions  of  other  officers  of  the  Department  of  Justice  and  all  func- 
tions of  agencies  and  employees  of  the  Department  of  Justice  are  vested  in 
the  Attorney  General  except  the  functions — 

(1)  vested  by  subchapter  II  of  chapter  5  of  title  5  in  hearing  examiners 
employed  by  the  Department  of  Justice; 

(2)  of  the  Federal  Prison  Industries.   Inc. ; 

(3)  of  the  Board  of  Directors  and  officers  of  the  Federal  Prison  Industries, 
Inc. ;  and 

(4)  of  the  Board  of  Parole. 

(Added  Pub.  L.  89-554,  §  4(c),  Sept.  6.  1966,  80  Stat.  612.) 
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§  510.  Delegation  of  authority. 

The  Attorney  General  may  from  time  to  time  make  such  provisions  as  he 
considers  appropriate  authorizing  the  performance  by  any  oflScer,  employee, 
or  agency  of  the  Department  of  Justice  of  any  function  of  the  Attorney 
General.    (Added  Pub.  L.  89-544,  §  4(c),  Sept.  6,  1966,  80  Stat.  612.) 

§  532.  Director  of  the  Federal  Bureau  of  Investigation. 

The  Attorney  General  may  appoint  a  Director  of  the  Federal  Bureau  of 
Investigation.  The  Director  of  the  Federal  Bureau  of  Investigation  is  the 
head  of  the  Federal  Bureau  of  Investigation.  (Added  Pub.  L.  89-544,  §  4(c), 
Sept.  6,  1966,  80  Stat.  616.) 

§  541.  United  States  attorneys. 

(a)  The  President  shall  appoint,  by  and  with  the  advice  and  consent  of 
the  Senate,  a  United  States  attorney  for  each  judicial  district. 

(b)  Each  United  States  attorney  shall  be  appointed  for  a  term  of  four 
years.  On  the  expiration  of  his  term,  a  United  States  attorney  shall  continue 
to  perform  the  duties  of  his  office  until  his  successor  is  appointed  and  qualifies. 

(c)  Each  United  States  attorney  is  subject  to  removal  by  the  President. 
(Added  Pub.  L.  89-554,  §  4(c),   Sept.  6,  1966,  80  Stat.  617.) 

§  546.  Vacancies. 

The  district  court  for  a  district  in  which  the  office  of  United  States  attorney 
is  vacant  may  appoint  a  United  States  attorney  to  serve  until  the  vacancy 
is  filled.  The  order  of  appointment  by  the  court  shall  be  filed  with  the  clerk 
of  the  court.   (Added  Pub.  L.  89-544,  §  4(c),  Sept.  6,  1966,  80  Stat.  618.) 

§  561.  United  States  marshals. 

(a)  The  President  shall  appoint,  by  and  with  the  advice  and  consent  of 
the  Senate,  a  United  States  marshal  for  each  judicial  district. 

(b)  Each  marshal  shall  be  appointed  for  a  term  of  four  years.  On  expiration 
of  his  term,  a  marshal  shall  continue  to  perform  the  duties  of  his  office  until 
his  successor  is  appointed  and  qualifies,  unless  sooner  removed  by  the  Presi- 
dent. 

(c)  The  Attorney  General  shall  designate  places  within  the  district  for  the 
official  station  and  offices  of  each  marshal.  Each  marshal  shall  reside  within 
the  district  for  which  he  was  appointed,  except  that  the  marshal  for  the 
District  of  Columbia  and  the  Southern  District  of  New  York  may  reside 
within  20  miles  thereof.  (Added  Pub.  L.  89-554,  §  4(c),  Sept.  6,  1966,  80  Stat. 
619.) 

§   565.  Vacancies. 

The  district  court  for  a  district  in  which  the  office  of  United  States  marshal 
is  vacant  may  appoint  a  United  States  marshal  to  serve  until  the  vacancy 
is  filled.  The  order  of  appointment  by  the  court  shall  be  filed  with  the  clerk 
of  the  court.   (Added  Pub.  L.  89-554,  §  4(c),  Sept.  6,  1966,  80  Stat.  620.) 


STATEMENTS  SUBMITTED  FOR  THE  RECORD 

The  Department  of  Justice  as  an  Independent  Estabushment 

(Report  of  the  Comittee  on  Federal  Legislation  of  the  Association  of  the  Bar 

of  the  City  of  New  York,  on  S.  2803) 

Yet  another  reverberation  of  the  Watergate  scandals  has  materialized  in 
the  form  of  S.  2803,  sponsored  by  Senator  Ervin,  a  bill  designed  to  remove  the 
Department  of  Justice  from  the  Executive  Branch  and  reconstitute  it  as  an 
"independent  establishment  of  the  United  States." 

In  examining  the  constitutionality  and  desirability  of  the  proposed  legis- 
lation, we  have  necessarily  reviewed  it  from  the  perspective  of  the  functions 
which  the  new  Department  of  Justice  would  assume  under  the  terms  of  its 
creation,  and  in  light  of  the  premise  that  the  crucial  functions  of  law  enforce- 
ment in  a  democratic  society  should  be  performed  in  an  even-handed,  re- 
sponsible manner,  free  of  partisan  political  influence.  We  have  concluded 
(1)  that  the  transfer  of  many  of  the  functions  of  the  present  Department  of 
Justice  to  an  independent  agency  would  likely  withstand  constitutional  chal- 
lenge (although  we  believe  the  transfer  of  certain  of  its  functions  would  not)  ; 
but  (2)  that,  for  reasons  of  sound  public  policy,  the  wholesale  transfer  of 
functions  proposed  by  S.  2803  is  not  the  answer. 

I.     THE  BILL 

The  proposed  legislation,  after  making  preliminary  recitals  intended  to 
stress  the  judicial  aspects  of  the  Department's  appointed  role,  creates  a  new 
Department  of  Justice  as  an  "independent  establishment."  The  Attorney 
General,  Deputy  Attorney  General  and  Solicitor  General  are  to  be  appointed 
by  the  President,  with  the  advice  and  consent  of  the  Senate,  for  respective 
six-year  terms.  Most  significantly,  these  oflScers  are  not  tenured  at  the  pleas- 
ure of  the  President,  but  may  only  "be  removed  by  the  President  for  neglect 
of  duty  or  malfeasance  in  office." 

The  bill  empowers  the  Attorney  General  to  appoint  a  Director  of  the  F.B.I. 
to  a  four-year  term,  while  Assistant  Attorneys  General,  United  States  Attor- 
neys and  United  States  Marshals  are  to  be  appointed  by  the  Attorney  Gen- 
eral for  no  stated  term.  All  are  answerable  to,  and  removable  by,  the  Attorney 
General.  These  appointments  are  presently  made  by  the  President  with  the 
advice  and  consent  of  the  Senate,  and  all  of  these  subordinate  officials  are 
subject  to  removal  by  the  President  under  the  doctrine  of  Myers  v.  United 
States} 

The  remainder  of  the  bill  deals  largely  with  filling  out  the  legislative 
scheme  and  conforming  existing  legislation  to  it. 

II.    THE   constitutional   QUESTION 

Among  the  various  areas  of  constitutional  doctrine  which  may  fairly  be 
characterized  as  murky,  it  is  safe  to  say  that  in  any  ranking  the  constitutional 
issues  operative  here  would  place  high.  For  here  the  legislative  powers  vested 
In  the  Congress  under  Article  I  of  the  Constitution  challenge  the  executive 
powers  vested  in  the  President  under  Article  II,  on  substantially  virgin 
groimd.* 

The  Supreme  Court  has  said  that  the  chief  law  enforcement  officer  of  the 
federial  government  is  "the  hand  of  the  President  in  taking  care  that  the  laws 
of  the  United  States  in  protection  of  the  interests  of  the  United  States  in 
legal  proceedings  and  the  prosecution  of  offenses  be  faithfully  executed."' 
This  derives  from  the  President's  constitutional  duty  "to  take  care  that  the 
laws  be  faithfully  executed."  On  the  other  hand,  the  Executive  is  not  the  sole 


Footnotes  at  end  of  article. 
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repository  of  law  enforcement  power ;  rather  such  power  resides  both  in  the 
Executive  and  the  Judiciary.* 

Indeed,  according  to  Mr.  Justice  Holmes'  dissent  in  Myers,  "The  duty  of 
the  President  to  see  that  the  laws  be  executed  is  a  duty  that  does  not  go  be- 
yond the  laws  or  require  him  to  achieve  more  than  Congress  sees  fit  to  leave 
within  his  power."  ^  While  the  majority  in  Myers  suggested  otherwise,  the 
Holmes  approach  appears  to  have  since  attracted  judicial  adherence.*  While 
the  Holmes  statement  should  not,  of  course,  be  taken  unduly  literally — it 
should  not,  for  example,  support  legislation  expressly  denying  the  President 
a  role  in  seeing  to  the  execution  of  the  laws — it  nonetheless  emphasizes  the 
key  congressional  role  in  determining  the  scope  of  presidential  power  in  this 
regard. 

A  careful  analysis  of  underlying  constitutional  doctrine,  viewed  in  the 
light  of  the  above  authorities,  leads  us  to  conclude  that  the  Con.stitution 
does  not  place  beyond  the  reach  of  Congress  the  power  to  create  an  inde- 
pendent Department  of  Justice,  performing  many  of  the  functions  of  the 
present  Department.  As  Henry  Clay   stated : 

"It  is  the  legislative  authority  which  creates  the  office,  defines  its  du- 
ties, and  may  prescribe  its  duration.  I  speak,  of  course,  of  offices  not  created 
by  the  constitution,  but  the  law.  The  office,  coming  into  existence  by  the  will 
of  Congress,  the  same  will  may  provide  how,  and  in  what  manner,  the  office 
and  the  officer  shall  both  cease  to  exist.  It  may  direct  the  conditions  on  which 
he  shall  hold  the  office,  and  when  and  how  he  shall  be  dismissed."  "^ 

While  the  President  has  the  sole  constitutional  power  to  appoint  the  prin- 
cipal officers  of  the  United  States  (with  the  advice  and  consent  of  the  Senate), 
Article  II  provides  that  this  power  becomes  activated,  with  the  exception  of 
the  few  offices  created  by  the  Constitution,  only  when  the  position  is  "estab- 
lished by  law."  Congress  has,  on  numerous  occasions  going  back  the  better 
part  of  a  century,  established  agencies  free  of  Executive  control  to  enforce 
specific  legislation,  where  it  found  a  need  to  keep  agency  functions  free  of 
the  exclusive  control  of  any  of  the  three  traditional  branches  of  government. 
This  exercise  of  congressional  power  has  long  been  sustained  by  the  courts.^ 

Certain  functions  of  Executive  agencies  are,  undoubtedly,  exclusively  Ex- 
ecutive by  virtue  of  having  been  expressly  delegated  to  the  President  by  the 
Constitution ;  but  these  are  few  in  number,  revolve  largely  about  the  field  of 
foreign  affairs,  and  are  subject  at  least  at  their  periphery  to  congressional 
power.  Thus,  for  example,  while  the  constitutional  authority  of  the  Presi- 
dent to  represent  the  nation  abroad  may  not  be  the  subject  of  congressional 
tampering,  the  functions  conferred  on  the  Department  of  State  as  a  vehicle 
for  carrying  out  the  power  to  conduct  foreign  relations  remain  subject  to  the 
will  of  Congress.  Beyond  the  President's  few  express  constitutional  powers, 
the  President  must  rely  wholly  upon  authority  by  implication  under  Article 
II  of  the  Constitution^  and,  for  the  bulk  of  his  present-day  legal  authority, 
upon  powers  delegated  by  Congress  in  legislation. 

Recent  congressional  action,  viewed  from  the  perspective  of  the  Myers  case, 
is  instructive  of  congressional  power  in  the  premises.  In  Myers,  the  Supreme 
Court  ruled  that  Congress  had  created  the  Post  Office  Department  as  a 
purely  Executive  organ  and,  having  done  so,  could  not  constitutionally  re- 
strict the  President's  authority  to  remove  from  office  a  postmaster — a  position 
created  by  Congress  as  a  wholly  Executive  one.  But  while  Myers  barred  the 
Congress  from  limiting  the  President's  power  to  remove  a  member  of  the 
Executive  establishment,  it  did  not  limit  the  authority  of  Congress  to  alter 
the  relationship  between  the  Post  Office  Department  and  the  Executive  and, 
incident  thereto,  to  limit  the  President's  authority  to  remove  appointed  pos- 
tal officials.  The  Congress,  in  fact  has  recently  eliminated  the  Post  Office  as 
a  purely  Executive  department  and  reconstituted  it  as  an  "independent  es- 
tablishment of  the  executive  branch."  and  in  so  doing,  the  Congress  has  re- 
stricted the  President's  power  to  remove  appointees.^'  As  in  the  case  of 
S.  2803,  Congress  asserted  that  this  separation  was  essential  to  the  public  in- 
terest (there,  primarily  the  efficient  operation  of  the  agency),  and  would  serve 
"to  seal  off  the  Postal  Service  from  partisan  political  influence."  " 

Mr.  Justice  Jackson's  lucid  exposition  in  the  Steel  Seizure  Case  of  the  essen- 
tial elasticity  of  presidential  power  in  its  interplay  with  the  powers  of  Con- 
gress places  in  i)erspective  the  factors  necessary  for  a  consideration  of  the 
constitutionality  of  S.  2803.  There,  he  stated: 
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"The  actual  art  of  governing  under  our  Constitution  does  not  and  cannot 
conform  to  judicial  definitions  of  the  power  of  any  of  its  branches  based 
on  isolated  clauses  or  even  single  Articles  torn  from  context.  While  the  Consti- 
tution diffuses  power  the  better  to  secure  liberty,  it  also  contemplates  that 
practice  will  integrate  the  dispersed  power  into  a  workable  government.  It 
enjoins  upon  its  branches  separateness  but  independence,  autonomy  but  reci- 
procity. Presidential  powers  are  not  fixed  but  fluctuate,  depending  upon  their 
disjunction  or  conjunction  with  those  of  Congress.  We  may  well  begin  by 
a  somewhat  oversimplified  grouping  of  practical  situations  in  which  a  Presi- 
dent may  doubt,  or  other  may  challenge,  his  powers,  and  by  distinguishing 
roughly  the  legal  consequences   of   this  factor  of  relativity. 

"1.  When  the  President  acts  pursuant  to  an  express  or  implied  au- 
thorization of  Congress,  his  authority  is  at  its  maximum,  for  it  includes 
all  that  he  possesses  in  his  own  right  plus  all  that  Congress  can  dele- 
gate. In  these  circumstances,  and  in  these  only,  may  he  be  said  (for 
what  it  may  be  worth)  to  personify  the  federal  sovereignty.  If  his  act 
is  held  unconstitutional  under  these  circumstances,  it  usually  means  that  the 
Federal  Government  as  an  undivided  whole  lacks  power.  A  seizure  executed 
by  the  President  pursuant  to  an  Act  of  Congress  would  be  supported  by  the 
strongest  of  presumptions  and  the  widest  latitude  of  judicial  interpretation, 
and  the  burden  of  persuasion  would  rest  heavily  upon  any  who  might  attack  it. 

"2.  When  the  President  acts  in  absence  of  either  a  congressional  grant 
or  denial  of  authority,  he  can  only  rely  upon  his  own  independent  powers, 
but  there  is  a  zone  of  twilight  in  which  he  and  Congress  may  have  concurrent 
authority,  or  in  which  its  distribution  is  uncertain.  Therefore,  congressional 
inertia,  indifference  or  quiescence  may  sometimes,  at  least  as  a  practical 
matter,  enable,  if  not  invite,  measures  on  independent  presidential  responsi- 
bility. In  this  area,  any  actual  test  of  power  is  likely  to  depend  on  the  im- 
peratives of  events  and  contemporary  imponderables  rather  than  on  abstract 
theories  of  law. 

"3.  When  the  President  takes  measures  incompatible  with  the  expressed  or 
implied  will  of  Congress,  his  power  is  at  its  lowest  ebb,  for  then  he  can 
rely  upon  his  own  constitutional  powers  minus  any  constitutional  powers 
of  Congress  over  the  matter.  Courts  can  sustain  exclusive  Presidential  control 
in  such  a  case  only  by  disabling  the  Congress  from  acting  upon  the  subject. 
Presidential  claim  to  a  power  at  once  so  conclusive  and  preclusive  must  be 
scrutinized  with  caution,  for  what  is  at  stake  is  the  equilibrium  established 
by  our  constitutional  system."  " 

In  relation  to  the  reorganization  of  the  Department  of  Justice  as  proposed 
in  S.  2803,  the  Pre.sident's  power  "is  at  its  lowest  ebb"  for,  to  declare  such  an 
enactment  unconstitutional  would  require  a  finding  of  Executive  power  un- 
der the  Constitution  and  a  lack  of  congressional  power  in  the  premises.  As 
applied  in  the  present  context,  Mr.  Justice  Jackson's  analysis  dictates  the 
need  for  careful  functional  review  of  the  Department  of  Justice  to  assess  the 
relationship  of  presidential  and  congressional  power.  If  congressional  power 
to  create  federal  offices — a  power  delegated  exclusively  to  Congress  by  the 
Constitution — is  to  be  circumscribed,  the  limitation  must  derive  from  an  un- 
specified inherent  power  of  the  Presidency  contained  in  Article  II.  To  ascer- 
tain where  the  ultimate  power  lies,  inquiry  into  the  history  of  the  Department 
of  Ju.stice  and  its  functions  is  helpful,  particularly  .since  the  constitutional 
debates  shed  little  light  on  the  subject. 

The  scope  of  authority  exercised  by  the  Department  today  bears  almost  no 
relationship  to  the  role  of  the  Attorney  General  as  envisioned  by  the  Found- 
ing Fathers.  In  fact,  the  Department  as  such  did  not  come  into  being  until 
1870. 

The  Judiciary  Act  of  1789  established  the  oflSce  of  Attorney  General,  the 
holder  of  which  was  to  be  "a  meet  person,  learned  in  the  law,"  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate,  and  having  the  re- 
sponsibility to  prosecute  and  conduct  proceedings  in  the  Supreme  Court  in 
which  the  United  States  was  concerned  and  to  advise  the  President  and  de- 
partment heads  on  question  of  law."  The  duties  were  part-time,  the  Attor- 
ney General  had  neither  office  nor  staff,  his  compensation  was  meager  and 
he  was  permitted  (indeed,  encouraged)  to  practice  law  privately.  By  1792,  he 
had  become  a  member  of  the  President's  Cabinet." 
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The  First  Judiciary  Act  also  provided  for  the  appointment  of  a  United 
States  Attorney  in  each  district  to  handle  the  prosecution  of  crimes  and  to 
represent  the  United  States  in  matters  in  which  it  was  concerned.''  The 
United  States  Attorneys,  as  well  as  United  States  Marshals,  were  wholly  inde- 
pendent of  the  Attorney  General.  In  fact,  their  assignments  emanated  from 
the  Treasury  Department.  As  a  demonstration  of  his  independence,  Attorney 
General  Wii"t  in  1823  refused  to  advise  a  United  States  Attorney  with  respect 
to  legal  procedure  on  the  ground  that  it  was  beyond  the  scope  of  his  official 
duties,  although  he  offered  to  do  so  as  a  "private  memher  of  the  profession 
of  the  law."'" 

An  analysis  of  the  early  history  of  the  Attorney  General's  office  gives  little 
direction  to  the  instant  inquiry  of  its  lack  of  consistency.  The  Attor- 
ney General  undoubtedly  acted  as  an  important  member  of  the  Executive 
establishment  from  the  inception  of  his  office.  Yet  he  maintained  an  "impor- 
tant advisory  relationship  to  Congress  regarding  judiciary  and  legal  prob- 
lems." "  On  the  other  hand,  some  Attorneys  General  adopted  a  narrow  view 
of  the  office  limiting  it  to  the  role  of  advi.ser  to  the  Executive." 

A  thorough  and  illuminating  description  of  the  Attorney  General's  office 
and  the  Executive  departments  generally  derives  from  an  1854  opinion  of 
Attorney  General  Gushing.'^  He  envisioned  heads  of  Executive  departments 
as  having  a  tripartite  responsibility  :  to  the  President  as  confidential  adviser ; 
to  the  law  by  carrying  out  legislative  directions ;  and  to  Congress,  as  con- 
templated by  the  Constitution.  As  regards  the  latter,  he  added: 

"This  latter  relation,  that  of  the  departments  to  Congress,  is  one  of  the 
great  elements  of  responsibility  and  legality  in  their  action.  They  are  created 
by  the  law ;  most  of  their  duties  are  prescribed  by  law ;  Congress  may  at 
all  times  call  on  them  for  information  or  explanation  in  matters  of  official 
duty ;  and  it  may,  if  it  see  fit,  interpose  by  legislation  concerning  them, 
when  required  by  the  interests  of  the  Government." 

Directing  his  attention  to  the  office  of  Attorney  General  in  particular,  he 
concluded  that  many  of  its  functions  were  "quasi-judicial,"  and  that  these 
functions  "especially  would  seem  to  require  to  stand  on  legislative  author- 
ity." Even  w^hen  giving  advice  to  the  President  and  heads  of  departments, 
Attorney  General  Gushing  viewed  his  role  as  having  quasi-judicial  elements 
since,  practically  speaking,  he  often  determined  disputes.  He  was  not,  he  ob- 
served, "a  counsel  giving  advice  to  the  Government  as  his  client,  but  a  public 
officer,  acting  judicially,  under  all  the  solemn  responsibilities  of  conscience 
and  of  legal  obligation."  While  the  term  "quasi-judicial"  was  not  defined  in 
that  opinion,  from  the  context  of  its  use  it  appears  not  intended  to  equate 
the  Attorney  General  with  a  judge  but  to  broadly  describe  the  Attorney  Gen- 
eral's role  as  a  national  law  officer,  that  is,  an  official  giving  advice,  rendering 
legal  opinions  and  making  judgments.  It  thus  described  a  role  of  the  Attor- 
ney General  having  both  Executive  and  quasi-judicial  characteristics. 

In  1870,  the  merger  into  a  conglomerate  Department  of  Justice  of  the  law 
officers  of  various  government  departments,  including  Treasury,  Internal 
Revenue,  Navy  and  State,  as  well  as  the  U.S.  Attorneys  and  Marshals,  marked 
the  genesis  of  the  Department  as  we  know  it.  However,  in  the  past  half  cen- 
tury, the  delegation  to  the  Department  of  additional  authority,  both  legal 
and  administrative,  along  with  the  increasing  complexity  of  the  law  and  a 
greatly  enlarged  work  load,  has  resulted  in  the  emergence  today  of  a  vast, 
highly  structured  agency.  Its  functions  range  from  the  clearly  quasi-judicial 
or  regulatory  to  the  clearly  Executive — from  the  adjudicatory  and  rule-mak- 
ing proceedings  of  the  Immigration  and  Naturalization  Service,  Board  of 
Immigration  Appeals,  or  Bureau  of  Narcotics  and  Dangerous  Drugs,  on  the 
one  hand,  to  the  huge  program  for  funding  state  and  local  governments  un- 
der the  Law  Enforcement  Assistance  Administration  and  the  Attorney  Gen- 
eral's role  as  a  member  of  the  President's  Cabinet,  on  the  other. 

Broadly  speaking,  the  Department's  legal  and  related  activities  Include : 
(1)  investigating  and  prosecuting  violations  of  federal  criminal  law;  (2)  fur- 
nishing legal  counsel  in  the  Government's  civil  cases;  (3)  .shaping  the  devel- 
opment of  federal  law  by  controlling  the  access  of  other  agencies  to  the 
Supreme  Court  and,  to  some  degree,  to  the  Courts  of  Appeals;  (4)  supervising 
and  directing  the  activities  of  the  United  States  Attorneys  and  Marshals  in 
the  various  judicial  districts ;    (5)   rendering  legal  advice  and  opinions,  upon 
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request,  to  the  President  and  the  heads  of  the  Executive  departments,  and 
advising  fe<leral  agencies  generally  with  respect  to  the  questions  of  law  arising 
in  their  operations;  (6)  assisting  the  President  in  the  selection  of  nominees 
for  federal  judgeships;  and  (7)  participating  in  congressional  legislature  and 
oversight  hearings  on  matters  within  the  Department's  responsibility  or 
otherwise  involving  constitutional  or  legal  questions. 

The  Department's  administrative  or  operating  responsibilities,  some  large 
portions  of  which  have  been  created  or  transferred  to  Justice  within  recent 
years,  include:  (1)  the  familiar  investigatory,  arrest  and  intelligence  functions 
of  the  F.B.I. ,  and  similar  law  enforcement  roles  in  specialized  areas  on  the 
part  of  other  bureaus  within  the  Department;  (2)  the  general  administration 
of  the  laws  relating  to  immigration,  control  of  access  across  our  borders  by 
individuals,  and  acquisition  of  citizenship  by  naturalization;  (3)  the  regula- 
tory process  of  identifying  and  controlling  the  dstribution  of  narcotics  and 
dangerous  drugs;  (4)  the  administration  of  the  federal  penal  institutions  and 
parole  system;  (5)  the  funding  and  research  programs  intended  to  assist  state 
and  local  criminal  justice  systems;  and  (6)  the  unique  conciliation  and  moni- 
toring functions  of  the  Community  Relations  Service  in  the  civil  rights  field. 
We  are  aware  that  "[d]eeply  embedded  traditional  ways  of  conducting 
government  .  .  .  [can]  give  meaning"  to  the  Constitution  and  laws,^"  None- 
theless our  search  of  history  discloses  no  tradition  which  would  compel  the 
conclusion  that  most  of  the  functions  of  the  Department  of  Justice  are  purely 
and  inherently  Executive  in  nature,  so  as  to  relegate  them  solely  to  the  Presi- 
dent under  the  Constitution.  On  the  contrary,  as  previously  noted,  even 
during  the  early  years  of  the  Republic,  at  a  time  when  the  Attorney  General 
spent  more  time  as  a  counselor  to  the  President  than  as  a  government  repre- 
sentative in  the  courts,  it  was  recognized  that  much  of  what  he  did  had  quasi- 
judicial  characteristics.  His  vastly  expanded  powers  since  that  time  have 
been  largely  in  various  areas  of  law  enforcement.  Since  at  least  1935,  when 
Humphrey's  Executor^  limited  the  impact  of  the  Myers  case,  the  courts  have 
recognized  that  law  enforcement,  despite  its  Executive  aspects,  has  quasi- 
judicial  qualities  as  well. 

For  all  of  the  above  reasons,  we  are  unable  to  read  into  the  Constitution 
a  limitation  on  the  expressly  delegated  congressional  power  to  create  offices. 
As  the  Supreme  Court  .said  in  McGrain  v.  Dongherty : 

"[T]he  functions  of  the  Department  of  Justice,  the  powers  and  duties 
of  the  Attorney  General  and  the  duties  of  his  assistants,  are  all  subject  to 
regrulation  by  Congressional  legislation.  .  .  .^^ 

The  proposed  legislation  seeks  to  create  a  law  department  which,  as  expressed 
in  Section  1(a)(3)  of  the  bill,  will  be  "insulated  from  the  direct  political 
control  of  the  executive  hranch  of  Government."  It  is  a  congressional  attempt 
to  insure  objectivity  in  the  administration  of  justice — an  attempt  not  unlike 
that  sustained  by  the  Supreme  Court  in  Humphrey's  Exeeutor  and  its  prog- 
eny. Nor  does  the  current  proposal  prevent  the  President  from  exercising  his 
constitutional  obligation  to  see  to  the  faithful  execution  of  the  laws.  Rather 
it  establishes  certain  parameters  for  his  exercise  of  this  ]>ower.  The  Presi- 
dent's power  to  appoint  the  Attorney  General  remains  undisturbed.  The  ap- 
pointment of  "inferior  officers"  by  the  Attorney  General  falls  within  the 
express  terms  of  the  Constitution.  The  President's  power  to  remove  for  cause 
remains  intact  under  the  bill   (Section  2(c)). 

We  need  not  speculate  as  to  what  the  result  would  be  if  any  or  all  of  these 
provisions  were  omitted  from  the  proposed  legislation.  We  deal  here  with  a 
specific  bill  and,  with  respect  to  its  constitutionality,  we  are  persuaded  that 
the  teachings  of  Humphrey's  Executor  and  the  Steel  Seizure  Case  point 
the  direction.  Notwithstanding  our  beliefs,  as  more  fully  expressed  below, 
that  the  pending  legislation  is  unwise  from  a  policy  perspective,  we  think 
that  legislation  of  this  type  is  within  the  power  of  Congress  to  enact.  How- 
ever, we  also  believe  that  the  breadth  of  this  particular  bill  does  expose  a 
constitutional  flaw  in  its  conception. 

The  constitutional  infirmity  in  S.  2803  stems  from  its  attempt  to  transfer 
the  total  Department  rather  than  dealing  with  specific  departmental  func- 
tions. The  result  is  to  attempt  to  transfer  certain  functions  which  are  inher- 
ently Executive.  For  example.  Congress  cannot,  in  our  opinion,  force  upon 
the  President  an  adviser  whom  the  President  cannot  discharge  at  will.  This 
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basic  postulate  applies  to  a  legal  adviser  as  well  as  to  a  counselor  on  any 
other  aspect  of  government.  The  proposed  restriction  on  the  President's 
power  to  replace  the  Attorney  General,  and  other  key  legal  advisers  in  the 
Department,  could  compromise  the  President's  ability  to  carry  out  his  dele- 
gated constitutional  duties,  including  most  pertinently  his  responsibility  to 
recommend  to  the  Congress  such  measures  "as  he  shall  judge  necessary  and 
expedient"  and  to  approve  or  veto  legislation. 

In  addition,  at  least  some  of  the  Department's  administrative  and  oper- 
ating functions  enumerated  above  (see  page  6)  appear  to  be  as  inherently 
Executive  as  similar  functions  carried  on,  with  respect  to  different  subject 
matter,  in  other  departments.  Indeed,  some  of  these  very  fimctions  of  Justice 
have  in  the  past  been  lodged  in  other  departments."  Even  with  the  gloss  of 
Humphrey's  Executor  upon  Myers  insofar  as  law  enforcement  is  concerned, 
we  do  not  understand  the  earlier  case  to  have  lost  its  vitality  regarding  all 
Executive  functions. 

No  attempt  has  been  made  in  S.  2803  to  identify  and  analyze,  in  constitu- 
tional terms,  each  power  delegated  to  the  present  Department  which  the  bill 
purports  to  transfer  to  the  new  Department.  Accordingly,  we  do  not  pause 
to  make  that  analysis  here.  Suffice  it  to  say  that  .such  a  functional  analysis 
would  be  essential  if  a  bill  like  S.  2803  is  to  withstand  constitutional  attack. 

III.     POLICY    ISSUES 

Notwithstanding  our  conclusion  that  many  of  the  functions  of  the  Depart- 
ment of  Ju.stice  might  constitutionally  be  transferred  to  an  independent 
agency,  we  seriously  question  the  advisability  of  such  a  course.  We  recognize 
the  need  for  a  law  enforcement  agency  free  of  partisan  influence.  At  the  same 
time,  however,  we  believe  that  the  nation's  principal  law  enforcement  ofl5- 
cers  should  be  responsible  indirectly  to  the  electorate,  and  directly  responsive 
to  i)olicy  decisions  made  through  the  political  process.  Finally,  we  believe 
that  the  evils  at  which  S.  2803  is  directed  may  be  remedied  through  far  less 
disruptive  measures. 

/.  "Insulation"  of  the  Department  from  the  Political  Process. 

In  an  attempt  to  "preserve  the  independence"  of  the  Department  of  Jus- 
tice and  "in.sulate"  the  Department  from  partisan  political  influence,  S.  2803 
significantly  restricts  the  accountability  of  principal  law  enforcement  officials 
to  the  President  (and  Congress  as  well)  and,  ultimately,  to  the  American  i)eo- 
ple.  "Insulation"  of  the  Department  from  partisan  abuse  is  obviously  desirable ; 
"insulation"  from  the  political  process  is  another  matter. 

Whether  characterized  as  Executive  or  quasi-judicial,  many  of  the  de- 
ci.sions  made  and  actions  taken  liy  the  Department  of  .Justice  necessarily 
involve  matters  of  public  policy.  Simply  stated.  S.  2803  raises  the  question 
whether  such  matters  should  be  determined  by  officials  accountable  to  the 
electorate.  The  judgments  will  be  made,  the  actions  taken  in  any  event.  "It 
is  not  partisan  i>olitics  which  is  inevitable  in  government,  but  the  politics  of 
ideas,  determinations  and  directives."  "' 

In  recent  elections,  law  enforcement  policies  and  the  caliber  of  Justice 
Department  officials  have  frequently  been  significant — if  not  determinative — 
issues.  This  is  only  to  be  expected.  Whether  in  the  area  of  civil  rghts.  na- 
tional .security  or  antitrust  enforcement  policy,  the  decisions  made  and  ac- 
tions taken  by  the  Department  have  largely  shaped  the  position  of  the  na- 
tional government  towards  the  most  pressing  of  domestic  concerns. 

S.  2803  would  not  remove  any  of  the.se  responsibilities  from  the  Depart- 
ment of  .Justice.  Decisions  as  to  the  institution  of  prosecutions  and  the  vigor 
with  which  statutes  are  enforced  would  remain  with  the  Attorney  General. 
The  Attorney  General  would  retain  his  advisory  role  and  would  continue  to 
be  required  to  "give  his  advice  and  opinion  on  questions  of  law"  to  the  Presi- 
dent, the  heads  of  Executive  departments  and  the  Secretaries  of  military  de- 
partments.'* The  bill  would,  however,  deprive  the  President  of  the  right  to 
.select — with  the  advice  and  consent  of  the  Senate — the  principal  officers  of 
the  Department  and  therefore  to  remove  such  officers  on  the  basis  of  policy 
disagreements.  By  reason  of  the  fixed  terms  provided  for  key  officials,  a  Presi- 
dent elected  on  the  basis  of  issues  in  which  the  Department  is  vitally  involved 
could  well  confront  a  "holdover"  Justice  Department  whose  principal  offi- 
cials repre.sented  programs  repudiated  by   the  voters. 
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We  have  already  noted  our  conclusion  that  the  advisory  function  of  the 
Attorney  General  must  constitutionally  be  entrusted  to  an  oflScer  responsible 
to  the  President.  Policy  considerations  compel  the  same  conclusion.  The 
President  and  the  heads  of  Executive  departments  are  unlikely  to  confide  in 
and  request  the  advice  of  a  "holdover"  Attorney  General,  whose  views  may 
be  sharply  antagonistic  to  those  of  the  incumbent  Administration.  If  govern- 
ment is  to  operate  efficiently,  it  seems  imperative  that  the  President's  advisers 
be  men  of  his  own  choosing. 

While  a  greater  delegation  of  investigatory  and  prosecutorial  powers  to  an 
independent  agency  may  be  constitutionally  permissible,  we  believe  that 
such  powers  should  also  remain  vested  in  officials  responsible  to  the  President 
(and,  through  the  confirmation  process,  to  the  Congress).  As  recently  as  1968, 
Congress  recognized  the  need  for  greater  accountability  of  those  with  investi- 
gatory authority  by  requiring  that  the  Director  of  the  F.B.I,  be  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate.^'  Historically, 
prosecutorial  discretion  has  also  resided  in  representatives  of  the  Executive 
Branch.  The  Fifth  Circuit  has  described  it  thus : 

"The  discretionary  power  of  the  attorney  for  the  United  States  in  deter- 
mining whether  a  prosecution  shall  be  commenced  or  maintained  may  well  de- 
pend upon  matters  of  policy  wholly  apart  from  any  question  of  probable  cause. 
Although  as  a  member  of  the  bar,  the  attorney  for  the  United  States  is  an 
officer  of  the  court,  he  is  nevertheless  an  executive  official  of  the  Government, 
and  it  is  as  an  officer  of  the  executive  department  that  he  exercises  a  discre- 
tion as  to  whether  or  not  there  shall  be  a  particular  case."  ^ 

In  the  exercise  of  that  discretion,  many  factors  will  be  considered.  For  the 
prosecuting  attorney  "is  not  a  rubber  stamp.  His  problems  are  not  solved 
by  the  strict  application  of  an  inflexible  formula.  Rather,  their  .solution  calls' 
for  the  exercise  of  judgment.  .  .  .  There  are  a  number  of  elements  in  the 
equation,  and  all  of  them  must  be  carefully  considered.  Paramount  among 
them  is  a  determination  that  a  prosecution  will  promote  the  ends  of  justice, 
instill  respect  for  the  law,  and  advance  the  cause  of  ordered  liberty." "  In 
many  instances,  national  iwlicy  considerations  will  be  weighed  in  the  bal- 
ance. Thus,  for  example,  Mr.  Justice  Jackson,  questioned  at  his  confirmation 
hearings  a.s  to  his  failure  while  Attorney  General  to  institute  a  libel  proceed- 
ing against  new.spaper  columnists,  defended  his  action  on  the  basis  of  hi^ 
determination  that  such  a  prosecution  would  tend  to  impair  the  freedom  of 
the  press.  '^  In  the  1960's,  the  Pepartment  of  Justice  rejected  the  request  of  a 
federal  grand  jury  in  Mississippi  that  it  prepare  perjury  indictments  against 
two  Blacks  who  had  testified  as  to  the  deprivation  of  their  voting  rights.'' 
In  the  later  ca.se,  the  decision  of  the  Acting  Attorney  General  was  clearly  based 
upon  the  probable  effect  of  such  a  prosecution  upon  national  civil  rights 
policies. 

We  believe  that  it  is  not  in  keeping  with  the  concept  of  a  representative 
democracy  that  such  policy  considerations  be  weighed  by  officials  who  are 
wholly  "instilated"  from  the  political  process.  Rather,  with  former  Attorney 
General  Ramsey  Clark,  we  believe  that  the  "[b]asic  policy  decisions  reached 
through  the  i)olitical  process  should  find  their  way  into  law  enforcement." '" 

2.  Is  There  a  Need  for  Broad  Institutional  Change? 

The  abuses  loosely  grouped  under  the  heading  of  "Watergate"  may  be 
more  the  product  of  a  failure  of  individuals  than  the  result  of  basic  insti- 
tutional inadequacies.  Accordingly,  we  believe  that  sweeping  institutional 
changes  should  be  aipproached  with  extreme  caution.  No  statute  or  institu- 
tional framework  can  assure  the  even-handed  administration  of  justice ;  revi- 
sions of  methods  of  appointment  or  terms  of  office  cannot  by  themselves 
eliminate  corrupt   or  partisan   officials. 

To  the  extent  that  S.  2803  diminishes  the  ability  of  the  President  and  Con- 
gre.ss  to  approve  the  appointment  and  monitor  the  conduct  of  officials  not 
directly  responsible  to  the  electorate,  the  bill  may,  indeed,  compound  present 
problems.  The  "advice  and  consent"  function  of  the  Senate  has  traditionally 
been  viewetl  as  a  protection  of  the  public  against  ill-considered  appoint- 
ments." S.  2803  would  remove  this  protection  as  to  Assistant  Attorneys  Gen- 
eral, United  States  Attorneys  and  the  Director  of  the  F.B.I.  Similarly,  the 
ability  of  the  President  to  remove  or  cause  the  removal  of  subordinate  officers 
at  will  can  be  a  valuable  check  on  the  excesses  of  such  officials.  By  specifying 
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fixed  terms  for  some  ofiicials  and  making  others  removable  by  the  Attorney 
General  rather  than  the  President,  the  bill  may  make  the  removal  process  a 
cumbersome  policing  measure.  If,  in  short,  the  evils  to  be  corrected  are  indi- 
vidual rather  than  institutional,  approaches  such  as  S.  2803  may  be  either 
ineffective  or  actually  detrimental. 

In  so  concluding,  we  note  that  far  less  drastic  measures  have  been  pro- 
posed to  correct  the  abuses  revealed  through  the  Ervin  Committee's  investiga- 
tions. It  has  been  suggested,  for  example,  that  a  permanent  Special  Prose- 
cutor's office  might  be  created  which  would  have  jurisdiction  over  all  election 
law  crimes,  violations  of  the  federal  criminal  law  by  present  or  former  gov- 
ernmental officers  or  national  political  party  figures,  and  lobbying  offenses.*' 
Specific  remedial  legislation  has  also  been  suggested  to  eliminate  violations 
of  civil  liberties  committed  in  the  name  of  "national  security." 

We  endorse  these  approaches.  In  particular,  we  agree  that  establishment 
interest  which  inevitalily  arise  when  an  Administration  is  called  upon  to  in- 
vestigate and  prosecute  wrong-doing  by  its  own  officials.  Such  an  agency 
"would  increase  the  likelihood  of  bringing  offenders  to  justice;  its  very  ex- 
istence could  operate  to  deter  the  commission  of  offenses  that  have  gone 
undiscovered  in  its  absence.  More  important,  the  creation  of  a  continuing 
Public  Prosecutor  might  go  a  long  way  to  restore  the  public  confidence  in 
our  institutions  that  is  essential  to  the  operation  of  a  democracy.  .  .  ."^ 

Our  conclusion  that  the  "insulation"  from  the  political  process  provided 
by  S.  2803  would  not  be  desirable  has  primarily  been  reached  with  respect  to 
the  advisory  and  prosecutional  functions  of  the  Department  of  Justice.  While 
disagreeing  with  the  "blanket"  approach  taken  by  the  proposed  bill,  we  be- 
lieve that  the  functions  of  the  Department  might  well  be  examined  in  an 
effort  to  consider  whether  any  of  these  might  more  effectively  be  performed 
by  an  independent  agency  or  agencies.^*  The  Department's  roles  with  re- 
spect to  the  prison  and  parole  system  or  immigration  affairs,  for  example, 
might  not  be  affected  by  the  same  considerations  which  have  led  us  to  con- 
clude that  independent  status  for  the  general  prosecutorial  function  would 
be  undesirable. 

IV.   CONCLUSION 

For  the  policy  reasons  outlined  above,  and  because  the  bill  appears  to  be 
constitutionally  infirm  as  to  some  of  the  functions  sought  to  be  transferred 
out  of  Executive  control,  we  recommend  that  S.  2803  not  be  enacted  into  law. 
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FOOTNOTES 

1272  U.S.  52  (1926).  Even  U.S.  Attorneys,  who  nominally  hold  office  on  a  four-year 
term,  are  so  removable.  Parsons  v.   United  States,   167  U.S.   324    (1897). 

2  See  Youngstown  Sheet  d  Tube  Co.  v.  Sawyer,  343  U.S.  579,  634-35  (1952)  (Jackson, 
J.,  concurring). 

"Ponzi  V.  Fessenden,  258  U.S.  254,  262  (1922);  see  United  States  v.  Cox,  342  F.2d 
167,   171    (5th  Cir.   1965). 

*  Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935)  ;  see  Quinn  v.  United 
States,  349  U.S.  155.  161  (1955).  Compare  ICC  v.  Chatsworth  Cooperative  Market- 
ing Ass'n,  347  F.2d  821  822  (7th  Cir.  1965)  :  "[T]he  function  of  Initiating  a  judicial 
proceeding  for  the  enforcement  of  a  legislative  enactment  Is  not  the  exercise  of  a 
prerogative  exclusively  reserved  to  the  President"  ;  with  Pugach  v.  Klein,  193  F.  Supp. 
630,  634  ( S.D.N. Y.  1961)  :  "The  prerogative  of  enforcing  the  criminal  law  was  vested 
by  the  Constitution  .  .  .  squarely  in  the  executive  area  of  the  government."  See  also 
Moses  V.  Kennedy,  219  F.  Supp.  762,  764    (D.D.C.  1963). 
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^  Myers  v.  United  States,  supra,  272  U.S.  at  177;  also  see  id.  at  240,  246-^7  (Bran- 
dels,  J.,  dissenting). 

8  Compare  Myers,  272  U.S.  at  132-33,  with  Youngstovn  Sheet  d  Tube  Co.  v.  Sawyer, 
supra,  343  U.S.  at  587-88,  632-33;  Humphrey's  Executor  v.  United  States,  supra.  In 
Little  V.  Barreme,  6  U.S.  170,  177  (1804),  Chief  Justice  Marshall  had  very  early 
made  clear  that  the  President's  authority  to  see  to  the  faithful  execution  of  the  law's 
under  Article  II,  Section  3  was  subject  to  congressionally  imposed  limitations. 
'11  Cong.  Deb.  518    (1835). 

» Humphrey's  Executor  v.  United  States,  supra;  see  Wiener  v.  United  States,  357 
U.S.  349    (1958). 

^  E.g.,  In  re  Neagle.  135  U.S.  1  (1890),  in  which  absent  any  expression  by  Congress 
on  the  subject,  the  Court  upheld  the  implied  power  of  the  President  to  designate 
certain  of  his  subordinates  to  protect  federal  officials  from  harm  while  performing 
their  duties;  also  see  In  re  Debs,  158  U.S.  564    (1895). 

U'39  U.S.C.  §§  201,  202,   enacted  by  Pub.   L.  91-375,84,  Stat.  720    (1970). 
^H.R.  Rep.  No.  91-1104,  91st  Cong.,  2d  Sess.,  pp.   12-13    (1970). 

12  Youngstown  Sheet  d  Tube  Co.  v.  Sawyer,  supra.  343  U.S.  at  635-37.  See  also 
United  States  v.   Ouy  W.  Capps,  Inc.,  204  F.2d  655,   659    (4th  Cir.   1953). 

MAct  of  Sept.  24,  1789,  §  35,  1  Stat.  93.  In  all  of  the  colonies  except  Rhode  Island, 
the  appointment  of  the  Attorney  General  had  been  made  by  the  Crown.  In  Rhode 
Island,  the  Attorney  General  was  designated  by,  and  responsible  to,  the  legislature. 
CuMMiNGS  &  McFarland,  FEDERAL  JDSTICE  9  (1937)  [hereinafter  "C0mmings  & 
McFarland"]. 

"CuMMiNGS  &  McFarland  at  26,  78  et  seq. 

15 1  Stat.  92-93.  The  U.S.  Attorneys  also  served  the  courts  In  litigation  between 
private  parties.  Cdmmings  &  McFarland  at  491. 

It  is  noteworthy  that  the  bill  as  originally  drafted  provided  for  the  appointment 
of  each  U.S.  Attorney  by  the  district  court,  and  the  Attorney  General  by  the  Su- 
preme Court.  See  Hammond,  The  Attorney  General  in  the  American  Colonies,  N.Y.U. 
Anglo-American  Legal  History  Series,  Ser.  No.  2,  at  1,  23  (1939).  However,  as 
enacted  the  Judiciary  Act  gave  the  President  the  power  of  appointment.  See  Warren, 
Neic  Light  on  the  History  of  the  Federal  Judiciary  Act  of  1789,  37  Harv.  L.  Rev.  49 
(1924). 
i«I  Ops.  Att'y  Gen.  608,  609    (1823). 

"CuMMiNGS  &  McFarland  at  49,   84-85;   see  6  Ops.   Att'y   Gen.   326,   329    (1854). 
18  CUMMiNGS  &  McFarland  at  82-83,  87. 

"6  Ops.  Att'y  Gen.  326  (1854).  The  quotation  in  the  text  are  at  pages  344,  352 
and  334,  respectively. 

20  Youngstown  Sheet  d  Tube  Co.  v.  Sawyer,  supra,  343  U.S.  at  610  (Frankfurter, 
J.,  concurring). 

21273  U.S.  135,  178    (1927)  ;  see  6  Ops.  Att'y  Gen.   326,   341    (1854). 
"  Several    of    the    bureaus    were    transferred    to    Justice — Immigration    and    Naturali- 
zation Service  from  Labor  ;   Community  Relations   Service  from   Commerce  ;   and  Bureau 
of  Narcotics  and  Dangerous  Drugs,  in  effect,  from  Treasury  and  H.E.W. 

23  Rafifel,  Presidential  Removal  Power:  The  Role  of  the  Supreme  Court,  13  U.  Miami 
L.  Rev.  69   (1958). 

2^28  U.S.C.    §§   511,   512,   513,   sections  merely   renumbered   by   S.2803. 
25  Pub.   L.   90-351,    §    1101,   82   Stat.   236,   effective   "as   of   the  day   following   the   date 
on  which  the  present  incumbent  in  the  office  of  Director    [Mr.   Hoover]    ceases   to   serve 
as   such.    .    .    ."   Previously,    the   Director    was    appointed    by    the    Attorney    General. 

2a  United  States  v.  Cox,  supra,  342  F.2d  at  171.  For  more  recent  expressions  of 
this  position,  see  United  States  v.  Brown,  481  F.2d  1035,  1042-^3  (8th  Cir.  1973)  ;  In- 
mates of  Attica  Correctional  Facility  v.  Rockefeller,  477  F.2d  375,  379-80  (2d  Cir. 
1973)  ;  United  States  v.  Bland,  472  F.2d  1329-1335-36  (D.C.  Cir.  1973)  ;  Newman  v. 
United  States,  382  F.2d  479  (D.C.  Cir.  1967)  ;  Smith  v.  United  States,  375  F.2d  243, 
246-48  (5th  Cir.  1967).  Writing  for  the  Court  of  Appeals  for  the  D.C.  Circuit  in  the 
Newman  case,  Chief  Justice  (then  Judge)  Burger  emphasized  that  the  remedy  for 
abuse  of  the  prosecutor's  discretion  was  the  supervisory  "summary  dismissal"  power 
of  the  President.  He  stated  :  "The  Constitution  places  on  the  Executive  the  duty  to 
see  that  the  'laws  are  faithfully  executed'  and  the  responsibility  must  reside  with 
that  power."  382  F.2d  at  482  n.9.  ,        „     .^^         „    .^    . 

'"Pugach  v.  Klein,  193  F.  Supp.  630,  634  (S.D.N.Y.  1961).  See  also  Smith  v.  United 
States,  supra,  375  F.2d  at  247 :  ,    .     , 

"The    federal    government's    decisions    concerning    enforcement    of    its    criminal 
statutes  comprise  a  part  of  its  pursuit   of  national   policy.    ...   We   emphasize 
that    this    discretion,    exercised    in    even    the    lowliest    and    least    consequential 
cases,   can    effect    the    policies,    duties,    and    success    of    a    function    placed    under 
the  control  of  the  Attorney  General  by  our  Constitution  and  statutes." 
28  See   Schwartz    Federal   Criminal  Jurisdiction   and   Prosecutors'    Discretion,    13    Law 
&  CONTEMP.    Prob.    64,    83    (1948).    Professor    Schwartz    notes    that    Senator    (and    later 
Mr.   Justice)    Burton   defended   Jackson   at   the   time   of   the   hearings   in   the   following 
words  * 

"The  prosecuting  attorney,  being  charged,  as  he  is  charged,  with  the  great  re- 
sponsibility of  deciding  under  the  laws  of  the  United  States,  the  laws  under 
which  he  Is  serving,  whether  a  case  should  be  prosecuted,  owes  a  duty  to 
himself,  his  community,  and  the  Constitution  to  decide  whether  the  case  should 
be  prosecuted.  ...  In  my  judgment  the  Attorney  General  was  within  his 
rights  when  he  declined  to  prosecute,  and  In  stating  the  grounds  as  he  did 
state  them  under  the  circumstances."  Ibid. 
^United  States  v.  Cox,  supra.  „„„  t.         o^o^t^q 

»"  Summarv,    Conference    on    "The    Politics    of    Justice,''    120    Cong.    Rec.    S4247-48 
(dallv  ed     March   22.    1974)    [hereinafter   "The  Politics   of   Justice  ].         „      „^  ,. 

^^'ieee:g.The  Federalist  1^0.  75,  at  420  (G.  Smith  ed.  1901).  Th^^  Hamilton  sad 
that  Senate  confirmation  "would  be  an  excellent  check  upon  a  fPvrit«f  favoritism  in 
the  President,  and  would  tend  greatly  to  preventing  the  appointment  of  unfit  char 
acters.  .  .  ." 
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'=See  The  Politics  of  Justice.  See  also  S.2978,  which  would  establish  a  commis- 
sion to  study  the  desirability  and  feasibility  of  a  permanent  mechanism  "to  provide 
for  the  independent  investigation  and  prosecution  of  crimes,  misdemeanors,  and  other 
offenses  or  acts  of  official  misconduct  alleged  to  have  been  committed  by  high  officials 
In  the  executive  branch  of  Government." 

w  Statement  by  Lloyd  N.  Cutler,  April  2,  1974,  during  Hearings  on  S.2978  and  S.2803 
before  the  Subcommittee  on  the  Separation  of  Powers  of  the  Senate  Committee  on  the 
Judiciary. 

w  See  National  Academy  of  Public  Administration,  Report  on  Watergate:  Its  Implica- 
tions for  Responsihle  Oovernment,  p. 55  et  seq.    (1974). 


Wake  Forest  University  School  of  Law, 

Winston-Salem,  N.C.,  March  21,  1974. 
Hon.  Sam  J.  Ebvin,  Jr., 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Sam  :  I  regret  that  the  press  of  other  matters  has  kept  me 
from  responding  earlier  to  your  invitation  to  testify  at  the  liearings  on  S.  2803. 
Unfortunately,  my  schedule  is  such  that  I  shall  be  unable  to  accept  this  kind 
invitation. 

I  am  of  two  minds  about  S.  2803.  On  the  one  hand,  if  you  are  for  it,  then  it 
must  have  substantial  merit.  On  the  other  hand,  I  am  not  at  all  sure  just  what 
we  would  gain  by  removing  the  Attorney  General  from  the  Cabinet  and  making 
the  Department  of  Justice  into  an  independent  agency.  Putting  aside  the  horrors 
of  Watergate,  I  think  a  strong  case  could  be  made  for  the  proposition  that 
the  President,  as  our  chief  law  enforcement  official,  needs  control  of  the  De- 
partment in  order  to  perform  his  constitutional  duty.  Moreover,  all  my  instincts 
are  against  the  creation  of  yet  another  member  of  what  Arthur  Yanderbilt 
called — very  aptly,  I  think — the  "headless  fourth  branch"  of  government.  I 
know  I  need  not  elaborate  that  theme  for  your  benefit. 

Syl  Petro  and  I  have  discu.ssed  this  bill,  and  I  can  say  that  he  has  the  same 
intuitive  reservations  about  it  that  I  do.  Neither  of  us,  however,  has  had  the 
opportunity  to  analyze  the  bill  or  to  reflect  at  any  length  upon  its  potential 
ramifications. 

With  warm  regards  and  all  good  wishes,  I  am 
Sincerely, 

Pasco  M.  Bowman,  Dean. 

Center  for  Governmental  Responsibility, 

University  of  Florida, 
Gainesville,  Fla.,  April  29,  1974. 
Hon.  Sam  J.  Ebvin,  Jr., 

Chairman,  Suhcommittee  on  Separation  of  Powers, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Ervin  :  We  appreciate  the  opportunity  to  react  to  S.  2803, 
establishing  the  Department  of  Justice  as  an  independent  agency.  It  is  encour- 
aging that  Congress  is  pursuing  tangible  remedies  to  prevent  the  likelihood  of 
future  Watergates. 

I  agree  with  your  statement,  in  introducing  S.  2803,  that,  "while  flaws  are 
revealed  by  stress,  the  inherent  strengths  of  the  institutions  are  also  revealed. 
Now  that  flaws  are  apparent,  the  Congress  must  act  to  strengthen  our  govern- 
mental institutions  by  repairing  the  flaws." 

Enclosed  is  a  memorandum  reflecting  our  views  on  an  independent  Justice 

Department.  We  hope  it  will  prove  useful. 

Sincerely  yours, 

JoN  L.  Mills,  Director. 

Memorandum  on  Establishment  of  an  Independent  Justice  Department 

Re:  Senate  Bill  2803. 

From :  Center  for  Governmental  Responsibility. 

Date :  April  25,  1974. 

I.  introduction 

Watergate  has  brought  into  focus  several  weaknesses  of  government.  One 
of   the   most   dangerous   is   the   vulnerability    of   the    Justice    Department    to 
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political  manipulation.  There  has  long  been  evidence  of  a  political  aspect  to 
the  Department  of  Justice — the  most  obvious  manifestation  being  the  practice 
of  Presidential  appointment  to  the  Office  of  Attorney  General  of  men  actively 
involved  in  National  campaign  or  partisan  politics.  This  condition  would 
appear  to  have  reached  its  extreme  with  John  Mitchell  virtually  running  the 
Committee  to  Re-elect  the  President  from  the  Office  of  the  Attorney  General. 
L.  Chester,  C.  McCrystal,  8.  Aris,  d  W.  Shatvcross,  Watergate  91  (1973).  The 
danger  present  in  a  situation  where  the  resources  of  the  Department  of  Justice 
can  be  used  for  strictly  personal  or  partisan  purposes  is  manifest.  It  is  com- 
mendable that  Congress  has  recognized  the  danger  inherent  in  such  weakness 
and  is  considering  steps  to  rectify  the  problem. 

In  recent  months  actions  by  the  Justice  Department  have  only  increased 
fears  of  politicization.  Even  criminal  investigations  have  taken  on  a  political 
flavor.  Administrative  Assistant  to  Congressman  Fred  Rooney,  William  Kovacs, 
was  under  investigation  for  alleged  violation  of  the  Corrupt  Practice  Act  §205. 
His  supposedly  illegal  act  was  to  file  a  complaint  as  attorney  of  record  in 
behalf  of  his  Congressman  on  an  impoundment  suit.  Of  course,  impoundment 
was  and  is  a  politically  sensitive  issue  to  the  Executive.  The  Center's  Director, 
Jon  Mills,  is  of  counsel  in  the  case  and  has  personally  felt  the  affects  of  Justice 
Department  action ;  the  progress  of  the  case  has  been  considerably  delayed. 

While  the  Justice  Department  was  very  active  in  investigating  this  extremely 
tenuous  criminal  charge,  it  has  not  found  time  to  bring  anti-trust  action  against 
oil  companies  which  are  being  continually  charged  with  anti-competitive  prac- 
tices. Recent  hearings  by  the  Senate  Foreign  Relations  Committee  reveal  that 
a  hands-oflf  policy  on  violations  by  the  oil  industry  has  existed  for  20  years 
and  has  been  supported  by  administrations  of  both  parties.  Political  motives 
and  pressure  obviously  exist  in  both  the  Kovacs  case  and  the  lack  of  anti-trust 
activity  against  oil  companies,  resulting  in  questionable  action  and  question- 
able inaction. 

II.  REMOVAL  OF  THE  DEPARTMENT  OF  JUSTICE  FROM  THE  EXECUTIVE  BRANCH 

Senate  Bill  2803  proposes  to  "remove"  the  Department  of  Justice  from  the 
Executive  Branch  on  the  theory  that  if  the  Department  were  made  independent, 
it  would  thereby  be  immunized  from  executive  influence.  While  a  reassessment 
of  the  Justice  Department  is  necessary,  such  a  proposal  should  not  be  adopted. 

The  cost  of  creating  an  independent  justice  department  outweighs  the  bene- 
fits. The  benefit  to  the  nation  of  Justice  Department  sensitivity  to  the  wishes 
of  the  President  has  been  demonstrated  many  times,  especially  regarding  civil 
rights,  anti-trust,  organized  crime,  and  misfeasance  by  organized  lalior  leaders. 
For  example.  It  was  President  Teddy  Roosevelt  who  spurred  the  Justice  Depart- 
ment into  anti-trust  action.  Complete  removal  from  control  would  eliminate 
"healthy"  as  well  as  improper  pressure.  Further,  the  fiaw  which  has  been 
recently  exposed  regarding  political  influence  of  the  Department  is  largely  the 
result  of  actions  of  particular  high  executive  officials  not  in  the  Justice  Depart- 
ment. Cf.  Richardson  moves  to  assert  his  control  of  Watergate-shaken  Justice 
Department,  5  Nat'l  J.  1011,  1018  (1973).  Rather  than  attempt  to  immunize 
the  Department  through  removal  of  the  Attorney  General  as  a  cabinet  level 
official,  other  less  drastic  alternatives  should  initially  be  sought  including 
close  scrutiny  of  the  source  of  the  abuses  on  the  system  allowing  covert 
Influence  to  be  exerted  on  numerous  agencies  and  departments  including 
justice. 

If  it  is  determined  that  the  problem  of  influence  must  be  corrected  within 
the  Justice  Department,  making  the  Department  independent  is  not  the  best 
response  available.  The  kind  of  covert  influence  allegedly  brought  to  bear  on 
the  Department  in  recently  revealed  episodes  is  of  the  type  which  would  be 
attempted  regardless  of  the  "independence"  of  the  agency.  The  so-called  inde- 
pendence of  the  S.E.C.  did  not  di.scourage  alleged  attempts  by  Robert  Vesco  to 
affect  his  securities  tran.sactions.  Additionally,  in  those  cases  where  the  source 
of  the  manipulation  appears  to  have  been  the  Attorney  General  himself,  inde- 
pendence  might    have    little    effect.    Allegedly    the    scandal    revolving   around 
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quashing  anti-trust  initiatives  against  ITT  were  a  result  of  Attorney  General 
John  Mitchell's  actions  without  direct  White  House  influence.  The  argument 
can  be  made  that  freedom  from  removal  would  reduce  likelihood  of  Attorneys 
General  acting  at  the  request  of  the  President,  but  removal  would  not  prevent 
activities  by  an  Attorney  General  who  is  himself  corrupt. 

Senate  Bill  2803  proposes  no  change  in  the  system  of  choosing  the  Chief 
OflScer  of  the  Department  of  Justice.  Whether  the  Justice  Department  is  made 
independent  or  left  a  part  of  the  Executive  Branch,  the  quality  of  the  appoint- 
ment made  by  the  President  and  reviewed  by  the  Senate  is  still  the  major  ques- 
tion. In  light  of  the  legislative  approval  of  heads  of  independent  agencies  such 
as  Alexander  Butterfield  of  the  FAA,  where  the  President  was  clearly  aiming 
at  control  by  appointing  demonstrably  loyal  men  to  head  "independent"  agencies, 
there  is  little  indication  that  granting  "independence"  would  automatically 
spur  Congress  to  more  incisive  scrutiny  of  nominees  for  the  oflSce  of  Attorney 
General.  The  primary  effect  S.  2803  would  have  is  the  six-year  scrutiny  of 
tenure  offered  the  appointee.  Although  this  immunizes  the  Attorney  General 
from  executive  removal,  it  also  may  subject  the  nation  to  an  Attorney  Gen- 
eral who  may  be  almost  as  hard  to  remove  gracefully  as  the  Chief  Executive 
himself.  Further,  inconsistent  performance  of  the  Senate  in  such  similar  situa- 
tion as  the  review  of  the  multiple  Nixon  appointees  to  the  Supreme  Court  is 
an  illustration  of  how  poorly  such  a  procedure  can  work.  L.  Kohlmeier,  "God 
Save  this  Honorable  Couut!"  (1972). 

iii.  the  executive  function  of  the  justice  department 

In  the  preamble  to  S.  2803  a  primary  reason  cited  for  the  severance  of  the 
Justice  Department  from  the  Executive  Branch  is  that  the  Department  also 
serves  a  "quasi-judicial"  function  which  must  be  protected  from  Executive 
influence.  However,  it  seems  illogical  to  sever  from  the  Executive  Branch  a 
department  whose  functions  are  clearly  executive,  in  order  to  protect  a  func- 
tion whose  maximum  categorization  requires  the  qualification  of  "quasi." 
See,  H.  Friendly,  The  Federal  Administrative  Agencies,  8-10  (1962).  The 
Department  of  Justice  has  been,  since  its  creation,  a  department  of  the 
Executive.  See  United  States  v.  Cox,  342  F.  2d  167  (5th  Cir.  1965)  ;  Ponzi  v. 
Fessenden,  258  U.S.  254  (1922). 

The  office  of  Attorney  General  throughout  its  long  history  in  English  and 
American  law  has  been  designed  to  serve  the  executive  oflBce.  Since  it  is  the 
Executive  who  must  be  responsible  for  the  "faithful  execution"  of  the  laws, 
it  is  not  reasonable  to  remove  from  his  supervision  this  single  department  of 
government  whose  function  is  most  directly  that  of  examination,  explication 
and  enforcement  of  the  law.  The  1971  report  on  the  oflSce  of  the  Attorney 
General  prepared  by  the  National  Association  of  Attorneys  General  states  that 
most  Attorneys  General  .see  themselves  primarily  as  executive  oflScers,  their 
position  as  "officers  of  the  Court"  notwithstanding.  In  fact,  the  only  function 
which  is  reported  to  be  "quasi-judicial"  is  the  function  of  judicial  issuance  of 
advisory  opinions — an  aspect  of  the  Justice  Department's  activities  not  bound 
up  in  the  recent  scandals. 

Additionally,  while  the  idea  of  a  Justice  Department  immune  from  "harm- 
ful" executive  influence  is  desirable,  the  result  would  inevitable  immunize  the 
Department  from  l>eneficial  executive  influence.  Since  it  is  virtually  undis- 
I)uted  that  large  bureaucracies  run  on  a  dynamics  of  their  own,  it  is  doubtful 
that  many  of  the  vigorous  responses  by  the  Department  to  prodding  from  the 
Chief  Executive  would  have  taken  place  if  the  Department  were  independent. 

The  Department  of  Justice  backed  by  the  authority  of  the  Chief  Executive 
has  sometimes  been  able  to  soften  the  effect  of  bills  passed  into  law,  the 
utility,  wi.sdom.  or  even  constitutionalitv  of  which  might  be  doubtful.  In  his 
book  on  the  Justice  Department  in  the  1960's,  Cnme.  Dissent  and  the  Attorney 
General  (1971),  John  Elliff  describes  the  mechanics  of  the  pas.'^age  of  titles 
II  and  III  of  the  Omnibus  Crime  Control  Act  of  1968  and  points  out  that 
because  President  John.son  and  Attorney  General  Clark  felt  the  provisions 
unwise,  the  policy  of  the  Johnson  Administration  was  to  simply  not  apply 
them.  It  is  difficult  to  .see  how  this  concept  of  responding  to  material  needs  or 
popular  political  sentiment  by  .selectively  accelerating  or  decelerating  prose- 
cution of  unlaw  conduct  could  be  readily  implemented  if  the  Justice  Department 
were  immune  to  all  external  pressures  from  political  officers. 
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IV.     THE    PROBLEM    OF    INDEPENDENCE 

Independent  government  agencies  present  unique  problems.  Senator  Magnuson 
recently  empliasized  the  tremendous  power  that  such  agencies  wield  and  noted 
that  these  agencies  are  not  controlled  (legitimately  at  any  rate)  by  a  Presi- 
dent or  by  law.  Further,  in  his  words,  ".  .  .  they  get  kind  of  lost  you  know ; 
they  are  not  headline  makers.  They  can  do  a  lot  of  things,  and  they  do."  31 
Cong.  Q.  3447  (1973).  The  administration  of  federal  justice  is  too  vital  to  be 
"lost"  in  an  independent  Department  of  Justice.  The  Chief  Executive  should 
have  direction  over  such  a  function  even  though  propriety  should  keep  him 
from  interfering  with  specific  investigations  and  prosecution  of  violations  of 
law. 

Even  if  it  were  desirable  to  make  the  Department  of  Justice  independent, 
the  probability  of  being  truly  independent  is  remote.  Simply  declaring  that  the 
Department  is  independent  will  not  make  it  so.  It  was  suggested  by  former 
Justice  of  the  Supreme  Court  and  Attorney  General  Tom  Clark  in  a  discussion 
of  this  question  with  the  staff  of  the  Center  of  Governmental  Responsibility 
that  the  severance  of  the  Justice  Department  from  the  Executive  Branch  and 
its  establishment  as  an  independent  department  would  weaken  the  Department 
in  its  ability  to  withstand  outside  pressure  and  greatly  diminish  the  force  of 
its  assertion  of  law  enforcement  authority  which  it  has  by  virtue  of  its  inclu- 
sion in  the  Executive  Branch.  Further,  one  of  the  strongest  reasons  for  retain- 
ing the  Department  of  Justice  within  the  Executive  Branch  is  the  obvious 
need  for  uniform  and  co-ordinated  law  enforcement  policies.  With  the  Depart- 
ment of  Justice  under  the  same  general  direction  as  the  other  major  depart- 
ments of  government,  a  uniform  cohesive  program  of  enforcement  can  be 
achieved.  If,  however,  the  Department  of  Justice  is  pulled  out  of  this  organiza- 
tion and  set  apart  to  choose  its  own  focus,  speed  and  method  of  enforcement, 
the  chances  of  duplication,  clumsiness,  friction  and  unnecessary  interference 
with  industry  and  the  individual  citizen  are  multiplied. 

Additionally,  it  should  be  emphasized  that  u.se  of  the  Justice  Department  by 
the  Nixon  Administration  did  not  take  place  in  a  vacuum.  The  President  won  a 
landslide  victory  partially  on  his  philosophy  of  the  administration  of  justice. 
This  philosophy  had  already  manifested  itself  in  terms  of  his  selection  of  John 
Mitchell  as  Attorney  General ;  the  lack  of  prosecution  of  civil  rights  violations 
by  the  Nixon  Administration  ;  the  implications  of  the  ITT  affair ;  the  reaction 
of  the  Administration  to  freedom  of  the  press  as  in  the  Pentagon  Papers  Case ; 
and  the  harassment  of  newsmen,  such  as  the  investigation  of  Daniel  Shorr,  All 
of  these  things  were  manifest  indications  that  the  Department  of  Justice  was 
becoming  politicized,  and  none  of  them  inspired  either  the  people  or  the  Con- 
gress to  act  in  the  defense  of  the  Justice  Department. 

V.    ALTERNATIVES 

Although  an  independent  Justice  Department  may  not  be  the  proper  alterna- 
tive, some  structural  reform  in  the  Department  of  Justice  may  be  necessary. 
Significantly,  Congress  has  a  wide  range  of  alternatives  available  to  it  less 
extreme  than  total  separation  of  the  Justice  Department  from  the  Executive 
Branch.  Congress  can  implement  legislation  limiting  the  possibilities  of  mis- 
use of  the  Department  for  private  or  partisan  purposes.  Further,  the  Congress 
has  full  access  to  control  by  investigation  of  the  Department's  activities.  See 
Harris,  Congressional  Control  of  Administration  (1964).  Other  alternatives 
include  a  suggestion  by  former  Attorney  General  Richardson  to  create  an 
"Inspector  General."  See  5  Nat'l  J.  1649  (1973).  Additionally,  permanent 
procedures  could  be  established  to  trigger  into  operation  an  independent 
investigator/prosecutor  in  the  event  of  alleged  criminal  misconduct  within  the 
Executive  Branch.  See  119  Cong.  Rec.  S.  1401  (daily  ed.  Feb.  3.  1974).  Further, 
internal  guidelines  within  the  Department  could  be  clarified  so  that  employees 
of  the  Department  would  know  their  responsibilities  vis-a-vis  the  Executive 
Office  and  what  their  response  shotild  be  to  any  attempts  to  apply  pressure  or 
influence 

It  is  also  worth  noting  that  the  adoption  of  "open  government"  legislation 
which  would  regulate  ex  parte  communications  within  the  various  departments 
of  government  could  severely  limit  the  atmosphere  favoring  and  the  attitudes 
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fostering  the  kind  of  irregular  behavior  that  has  been  characteristic  of  the 
i-ecently  criticized  actions  or  omissions  by  the  Department  of  Justice. 

VI.    CONCLUSION 

To  tear  the  Department  of  Justice  away  from  the  Executive  Branch  simply 
because  of  a  malfunction  elsewhere  in  the  system  would  be  a  mistake.  The 
Department  of  Justice  is  properly  a  part  of  the  Executive  Branch  to  promote 
the  better  functioning  of  both.  Less  drastic  and  more  precise  remedies  directed 
at  the  problem  of  influence  siich  as  those  reforms  enumerated  previously 
should  be  considered  prior  to  the  more  serious  measures  proposed  in  S.  2803. 


Department  of  Justice, 
Washington,  D.C.,  April  12,  1974. 
Hon.  Sam  J.  Ervin, 

Chairman,  Subcommittee  on  Separation  of  Powers  of  the  Senate  Judiciary  Com- 
mittee, U.S.  Senate,  Washington,  D.C. 
Dear  Senator  Ervin  :  I  enjoyed  the  opportunity  to  present  views  on  S.  2803, 
the  Department  of  Justice  "independence  bill,"  on  March  27,  1974.  I  send  this 
letter  to  amplify  certain  points  which  were  raised  in  the  course  of  my  testimony 
and  interchange  with  the  Committee  and  the  staff. 

(1)  The  question  of  whether  a  wholly  independent  Department  of  Justice 
could  receive  Presidential  delegations. 

The  prepared  statement  raised  the  question  in  passing,  referring  to  the 
controversy  concerning  the  Subversive  Activities  Control  Board.  In  testimony 
in  1971  Assistant  Attorney  General  William  H.  Rehnquist  supported  the 
constitutionality  of  the  Executive  Order  delegating  to  the  SACB  the  function 
of  listing  organizations  for  the  information  of  federal  employing  agencies. 
However,  in  dismissing  a  suit  to  enjoin  enforcement  of  the  order.  District 
Judge  Gesell  in  a  dictum  questioned  the  validity  of  the  delegation.  American 
Servicemen's  Union  v.  Mitchell,  54  F.R.D.  14,  16  (D.D.C.  1972) 

(2)  Judge  Gesell's  comment  in  Nader  v.  Bork  on  the  Special  Prosecutor 
issue. 

A  question  was  raised  during  the  testimony  concerning  the  weight  to  be 
attributed  to  the  "dictum"  of  Judge  Gesell,  in  Nader  v.  Bork,  in  which  he 
opposed  judicial  appointment  of  a  Special  Prosecutor.  Although  Judge  Gesell's 
statement  was  a  dictum,  it  is  significant  to  note  that  Judge  Sirica  subse- 
quently addressed  a  letter  to  Senator  James  O.  Eastland  on  November  15,  1973 
in  which  he  stated : 

"I  am  in  full  agreement  with  Judge  Gesell's  statement  ...  I  might  (also) 
mention  that  .  .  .  eight  of  our  judges  .  .  .  remarked  that  they  disapprove  of 
a  procedure  that  would  require  this  court  to  appoint  a  special  prosecutor." 
S.  Rep.  No.  93-956,  93rd  Gong.,  1st  Sess.  (1973),  Appendix  A. 

(3)  The  controversy  over  the  discharge  and  reinstatement  of  Ernest 
Fitzgerald. 

A  question  was  raised  about  the  discharge  and  reinstatement  by  the  Civil 
Service  Commission  of  Ernest  Fitzgerald.  The  Department  of  the  Air  Force 
separated  Fitzgerald  by  reduction-in-force  (RIF)  from  the  position  of  Deputy 
Management  Systems,  GS-17  in  the  Office  of  the  Secretary  on  January  5.  1970. 
By  Civil  Service  Commission  regulation,  a  RIF  separation  may  be  used  only 
for  reasons  that  are  nonpersonal  to  the  employee  affected.  The  Commission^ 
found  that  Fitzgerald  was  separated  for  personal  reasons  (but  not  for  testi- 
fying about  the  C-5A  cost  ovemms)  and  thus  held  that  Fitzgerald  was  im- 
properly .separated  through  a  RIF. 

Fitzgerald's  case  did  not  raise  the  question  of  whether  his  tenure  could  be 
protected  by  statute  -  because  his  questioned  discharge  violated  governmental 
regulations  analogous  to  the  facts  in  Nader  v.  Bork.  Nor  did  it  raise  the 
question  of  whether  the  President  could  discharge  Fitzgerald  without  restric- 


1  The  Civil  Service  Commission  decision  is  reported  under  the  heading :  Appeal  of 
A.  Ernest  Fitzaeralrf  Under  Part  S51,  Suhpnrt  I  of  the  Civil  Service  Regulations.  The 
decision  handed  down  by  hearing  examiner  Herman  D.  Staiman  on  September  18,  197."? 
became   the   final    decision    of    the    Civil    Service    Commission. 

2  The  Commission  ruled  that  Fitzgerald  was  not  In  the  competitive  service.  Under 
the  Lloyd-La  Follette  Act  employees  in  the  competitive  service  may  be  removed  only 
for  "such  cause  as  will  promote  the  eflSciency  of  the  service."  5  U.S.C.  7501. 
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tion,  even  if  the  Secretary  of  the  Air  Force  could  not.  Thus,  the  Fitzgerald 
case  does  not  provide  authority  for  the  proposition  that  the  President's  power 
to  discharge  purely  executive  officers  may  be  restricted  by  statute. 

It  is  also  worthy  of  observation  that,  assuming  arguendo.  Congress  could 
restrict  the  President's  power  to  remove  an  executive  employee  of  Fitzgerald's 
stature,  the  President  could  still  maintain  policy  control  over  his  actions 
through  the  unrestricted  power  to  remove  his  superior — the  Secretary  of  the 
Air  Force.  No  analogous  Presidential  policy  control  would  exist  over  employees 
of  an  independent  Department  of  Justice. 

(4)  The  controversy  over  the  pay  raise  bills. 

Within  the  past  few  months  there  have  been  controversies  over  two  pay 
raise  issues :  one  arose  under  the  Federal  Pay  Comparability  Act,  5  U.S.C. 
5301  et  seq.  (1970),  and  the  other  under  the  Federal  Salary  Act  of  1967,  2 
U.S.C.  351-361  (1970).  The  President  and  Congress  played  contrasting  roles 
in  each  of  these  expenditure  controversies. 

Under  the  former  Act  the  salaries  of  federal  employees  compensated  pur- 
suant to  General  Schedule  pay  rates  are  automatically  adjusted  annually  to 
reflect  salary  increases  in  comparable  jobs  in  the  private  sector.  A  5.14% 
increase  due  under  the  Act  in  October  1972  was  postponed  by  the  President 
until  January  1973.  One  underlying  consideration  in  the  President's  action  was 
control  of  inflation,  a  consideration  also  underlying  certain  impoundment 
actions.  The  President  also  claimed  authority  for  the  postponement  under 
Section  3  of  the  Economic  Stabilization  Act  Amendments,  Public  Law  92-210. 

In  resulting  litigation.  National  Treasury  Employees  Union  v.  Nixon,  No. 
72-1929,  (D.C.  Cir.,  January  25,  1974),  the  Court  of  Appeals  held  that  the 
President  had  erred  in  not  implementing  the  5.14%  pay  raise  in  October  1972 
as  mandated  by  the  Federal  Pay  Comparability  Act,  and  that  a  President  could 
be  sued  to  perform  a  ministerial  act  required  by  a  civil  statute  when  no  other 
defendant  would  have  authority  to  provide  the  requested  relief. 

The  Treasury  Union  case  does  not  support  the  conclusion  that  inherently 
executive  functions  may  be  removed  from  the  executive  branch.  In  fact,  the 
President  himself  was  given  the  executive  authority  to  raise  pay  under  the 
Federal  pay  Comparability  Act.  The  Treasury  Union  case  merely  holds  that, 
unlike  cases  where  executive  discretion  is  involved,  a  President  may  be  sued 
to  perform  a  ministerial  act  in  a  civil  suit.  It  is  important  to  note  that  Con- 
gress did  not  take  any  executive  functions  away  from  the  executive  by  enact- 
ment of  the  Federal  Pay  Comparability  Act. 

The  other  pay  raise  issue  under  the  Federal  Salary  Act  of  1967  illustrates 
the  other  side  of  the  coin,  i.e..  Congressional  denial  of  an  otherwise  authorized 
pay  raise  proposed  under  a  regularized  adjustment  procedure.  Pursuant  to  2 
U.S.C.  357,  the  Commission  on  Executive,  Legislative,  and  Judicial  Salaries 
submitted  recommendations  to  the  President  for  revised  pay  scales,  which  the 
President  recommended  to  Congress  as  provided  for  in  section  358.  The  Senate 
voted  disapproval  of  the  recommendations  on  March  6,  1974,  which,  under 
section  359,  operated  to  nullify  the  proposed  pay  increases. 

I  trust  that  these   comments   will   be   viewed   as   helpful   additions   to   the 
record  of  the  hearing  on  S.  2803,  and  request  that  they  be  printed  with  my 
testimony  and  appropriately  identified  as  an  amplification  thereof. 
Sincerely, 

Robert  G.  Dixon,  Jr., 
Assistant  Attorney  General, 

Office  of  Legal  Counsel. 


New  York  University  School  of  Law, 

New  York,  N.Y.,  April  29,  Wt^. 
Hon.  Sam  Ervin, 

Chairman,  Subcommittee  on  Separation  of  Poicers,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Ervin  :  Thank  you  for  your  letter  of  March  8,  1974.  request- 
ing my  views  on  S.  2803,  which  would  establish  the  Department  of  Justice  as 
an  independent  agency  of  government.  Please  excuse  the  delay  in  my  response. 
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The  improprieties  of  Justice  Department  personnel  with  regard  to  Watergate 
and  other  matters;  the  Department's  violation  of  First  Amendment  freedoms 
of  persons  opposing  government  policy  and  the  punitive  use  of  the  grand  jury 
aud  conspiracy  laws  against  such  persons;  the  Department's  abuse  of  the 
concept  of  national  security  and  the  resulting  unconstitutional  wiretaps,  sur- 
veillance, and  other  violations  of  individual  liberties  have  all  created  justifiable 
doubts  in  the  public  mind  about  the  ability  of  the  Department  to  conduct  fairly 
the  federal  system  of  law  enforcement. 

Once  again  you  are  to  be  commended  for  recognizing  the  importance  of 
these  action  as  serious  threats  to  our  Constitution  and  democratic  values,  and 
for  proposing  remedial  legislation.  Nevertheless,  I  do  not  believe  that  a  restruc- 
turing of  the  Department,  as  proposed  in  S.  2803,  would  be  wise,  at  least  with- 
out first  trying  less  drastic  alternatives. 

One  concern  I  have  with  S.  2803  is  created  by  Article  II,  Section  3  of  the 
Con.stitution  which  requires  that  the  President  "take  care  that  the  Laws  be 
faithfully  executed."  S.  2803  would  end  a  President's  ability  to  control  the 
principal  federal  law  enforcement  establishment  except  by  power  of  nomination 
(which  would  not  be  available  to  every  President)  and  by  his  power  to  remove 
officers  for  neglect  of  duty  or  malfeasance  in  office.  This  does  not  sit  com- 
fortably with  the  constitutional  command. 

A  second  concern  relates  to  the  political  accountability  of  the  President. 
Under  the  terms  of  S.  2803  the  law  enforcement  pi-iorities  of  an  incoming 
administration  may  well  be  hamstrung  by  a  hold-over  Attorney  General  with 
a  different  set  of  priorities.  I  think  a  President  should  be  politically  account- 
able to  the  Congress  and  the  people,  but  this  is  possible  only  if  he  controls  the 
executive  establishment. 

In  my  opinion,  alternatives  to  S.  2803  exist  which  could  curb  the  recently 
exposed  abuses  without  a  basic  restructuring.  The  possible  alternatives  include : 

1.  The  creation  of  a  permanent  indei>endent  special  prosecutor's  office,  the 
jurisdiction  of  which  would  be  limited  to  crimes  of  a  political  nature,  for 
example,  election  law  violations,  lobbying  offenses,  and  violations  of  federal  law 
by  present  and  former  government  officials.  In  this  regard  I  would  support 
S.  2978,  a  Bill  to  create  a  commission  to  study  the  advisability  of  establishing 
such  an  office. 

2.  The  establishment  of  a  permanently  staffed  Congressional  panel  to  over- 
see the  Department  and  the  FBI.  This  might  be  set  up  along  the  lines  of  the 
joint  Senate/House  CIA  watchdog  committee. 

3.  An  independent  commission  of  citizens  representing  different  segments  of 
the  society  to  protect  the  rights  of  individuals  from  government  abuse.  The 
commission  might  be  given  the  power  to  order  officials  found  to  have  violated 
an  individual's  rights  to  pay  compensatory  damages;  to  order  or  recommend 
disciplinary  action  against  such  an  official ;  or  merely  to  investigate  and  report 
on  allegations  of  such  a  denial  of  rights. 

4.  Legislation  to  restrict  the  collection  and  dissemination  of  information  on 
individiials,  including  a  requirement  that  an  individual  has  the  right  to  know 
what  has  been  collected  or  disseminated  about  him. 

5.  Legislation  to  require  the  disclosure  by  administrative  decision-makers  of 
all  outsiders,  including  elected  and  appointetl  officials  and  lobbists,  who  con- 
tact them  about  pending  cases. 

6.  Legislation  to  bar  the  appointment  to  high  positions  in  the  Department 
of  those  who  actively  participated  in  political  campaigns. 

7.  Legislation  to  prevent  the  use  of  the  grand  jury  as  a  weapon  of  political 
harassment. 

I  do  not  think  that  any  of  these  alternatives  would  be  panaceas,  and  indeed 
I  would  not  endorse  some  of  them  without  further  study.  But  I  do  l>elieve 
they  repre.^ent  a  better  approach  to  the  significant  problem  you  have  identified 
than  a  structural  change  in  the  relationship  between  the  President  and  the 
Department  of  Justice. 

I  hope  these  views  are  of  assistance  to  you  and  the  other  members  of  the 
Subcommittee. 
Sincerely, 

Norman  Dorsen. 
Professor  of  Law. 


.■'.3-87.5—74 21 
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Administering  Justice  Thkough  Judiciary  Discretion 

(By  Gonzalo  Fernos) 

"Where  law  ends,  tyranny  begins."  William  Pitt,  (1708-1778) . 

Justinian  I,  the  Byzantine  emperor  of  Rome,  in  his  Digest  and  throughout 
his  longlasting  legislative  work — the  codification  of  Roman  Law — better  known 
as  Corpus  Juris  Civilis,  defined  the  still  valid  concept  of  Justice  as  the  constant 
and  perennial  will  to  give  each  one  his  rights.  Our  modern  constitutions,  laws 
and  rules  are  inspired  by  and  aimed  at  the  achievement  of  that  principle  set 
forth  fourteen  centuries  ago. 

Justice,  however,  frequently  falls  short  of  fulfilling  its  goal.  That  is  so 
because,  among  other  things,  the  more  the  law  leaves  to  the  discretion  of  the 
judge,  the  greater  the  risk  of  being  defeated  the  purpose  of  the  law.  Of 
course,  one  should  not  get  the  wrong  idea  as  is  often  viewed  by  our  legislators 
that  to  correct  the  ineffectiveness  of  a  law,  another  law  is  always  needed  and 
so  on,  ad  infinitum.  Our  modern  Justinians  have  often  acted  as  if  all  social 
ills  could  be  cured  through  legislation.  Although  no  one  in  his  senses  would 
deny  the  need  for  good  laws,  the  proliferation  of  them,  trivial  as  they  often 
are,  has  not  proven  to  be  the  panacea  once  thought  to  be  to  correct  social  ills 
and  injustices,  mainly  speaking :  in  the  administering  of  courtroom  justice.  As 
a  result,  bookshelves  of  practicing  lawyers  stow  endless  volumes,  perhaps  a 
significant  percentage  containing  meaningless  laws,  dead  like  frozen  corpses 
pigeonholed  in  a  morgue  awaiting  the  caretaker  who  never  seems  to  come. 

As  if  these  judicial  maladies  were  not  enough,  more  misery  is  added  through 
the  disruption  of  the  check  and  balance  system  in  the  separation  of  powers. 
There  seems  to  be  a  flagrant  intrusion  of  each  power  into  its  counterpart's 
domain.  The  executive  into  the  judicial  through  political  appointees.  The 
Supreme  Court  through  its  self-styled  untouchable  position.  And  the  Legislature 
by  surrending  its  power  to  the  whims  of  one  and/or  both.  The  separation  of 
powers  could  be  the  subject  of  another  paper.  Let  us  concentrate  on  the  par- 
ticular case  of  the  unfettered  enactment  of  the  Supreme  Court's  self-serving 
rules  granting  to  itself  the  power  of  full  discretion  to  dispose  of  its  work 
load  as  the  Court  sees  fit  to  its  prerogative,  which  often  sets  aside  the  law. 
The  enactment  of  such  a  preposterouse  rule  was  made  possible  through  the 
Legislature's  surrender  of  its  constitutionally  spelled-out  power  to  oversee 
the  promulgation  of  the  Rules  of  Civil  Procedure  by  the  Supreme  Court. 
Although  those  rules  are  almost  copycat  selections  of  the  Federal  Rules  of 
Civil  Procedure,  when  it  comes  to  judiciary  discretion,  its  spirit,  its  letter 
and  its  application  are  unique  in  the  entire  national  jurisdiction.  The  Federal 
Rules  follow  a  sound  tradition  in  the  interpretation  of  judiciary  discretion, 
which  is  consistent  with  an  almost  universal  interpretation  found  at  least  in 
English  laws,  in  law  dictionaries,  treatises  and  in  the  U.S.  Supreme  Court 
decisions.  Those  laws,  books  and  decisions  tell  us  that  judicial  discretion  is 
bound  by  the  law  and  that  by  no  means  should  it  be  used  as  a  substitute  for 
the  law.  Court  discretion  is  intended  restrictively  to  cope  with  the  complexities 
of  modern  justice  in  circumstances  where  rules  alone  are  inapplicable  to  specific 
cases,  or  when  the  law  is  silent  about  the  matter  which  has  to  be  judicially 
resolved.  Note  13  in  Rule  6  of  the  Federal  Rules  of  Civil  Procedure  gives 
examples  of  when  judicial  discretion  is  inevitable.  None  of  those  examples 
follow  the  unlimited  interpretation  of  our  local  Supreme  Court.  Nor  do  they 
refer  to  the  substantial  rights  bestowed  upon  the  citizen  either  by  the  Con- 
stitution or  by  applicable  laws.  They  refer  to  such  cases  as  permission  to  idead 
after  allotted  time  has  lapsed,  when  failure  to  make  a  timely  demand  for  jury 
trial,  and  generally  to  avert  a  miscarriage  of  justice  through  rigid  fulfillment 
of  pro  forma  rules.  In  just  plain  words :  judicial  discretion  can  only  be  used 
to  prevent  the  aims  of  Justice  from  being  defeated  by  technicalities.  When  the 
discretionary  power  of  courts  is  used  as  a  substitute  for  the  laws,  it  could 
result  either  in  equity  or  tyranny,  mostly  the  latter.  The  well-knov.n  and 
respected  American  administrative  law  expert,  Kenneth  C.  Davis,  states  boldly 
in  his  book  Discretionary  Justice:  "Perhaps  nine-tenths  of  injustice  in  our  legal 
system  flows  from  discretion  and  perhaps  only  one-tenth  from  rules."  History 
has  proven  that  anarchy — the  antithesis  of  law  and  order — becomes  rampnnt 
when  the  law  is  consistently  broken  through  the  exercise  of  arbitrary  dis- 
cretion by  tlie  powers  who  supposedly  must  respect  and  enforce  the  law.  If 
such  experiences  have  not  become  commonplace,  it  is  because  of  the  latent 
presence  of  police  power  of  government.s  to  subdue  discontent. 
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On  the  one  hand,  it  has  l^en  too  obvious  to  ignore  that  as  a  result  of  in- 
justices, distrust,  incredibility  and  skepticism  toward  our  institutions  are 
finding  expressions  in  terms  of  crime,  drug  addiction,  riots,  strikes  and  passive 
resistance  to  the  so-called  law  and  order.  Even  among  lawyers  one  sensea 
disillusionment  and  skepticism.  On  the  other  hand,  one  finds  politicians  forever 
repeating  illusory  slogans  claiming  their  election  to  power  will  bring  about 
a  new  order  that  will  institutionalize  true  justice  for  all.  Public  opinion, 
swayed  by  this  dream,  awakes  only  to  realize  that  such  a  promise  cannot  be 
fulfilled  until  there  is  a  collective  willingness  for  true  justice,  and  a  concensus 
for  corrective  action. 

The  late  Quentin  Reynolds  in  his  book  Courtroom  captured  such  ills  in 
judiciary  systems  in  these  words : 

"New  York  City  was  a  free  and  easygoing  community  during  the  1920's.  It 
was  the  era  of  wonderful  nonsense,  and  the  cynical  political  leaders  of  New 
York  were  putting  judicial  robes  about  the  shoulders  of  men  whose  chief 
qualities  for  the  judgeship  were  acquiescence  and  party  regularity." 

Puerto  Rico's  judicial  system  is  not  an  exception.  During  the  decade  of 
1950-1960,  the  Bar  Association  tried  in  vain  to  get  the  Governor  committed 
to  name  judges  from  lists  of  candidates  selected  by  the  Bar  on  their  merits. 
There  is  no  way  to  tell  if  the  Bar  nominations  could  have  been  politically 
influenced,  but  one  thing  certainly  known  is  that  the  Governor's  appointments 
to  the  judicature  on  his  sole  discretion,  subject  only  to  confirmation  by  an  inop- 
erative senatorial  appointment  commission,  have  fallen  short  of  serving  ade- 
quately the  cause  of  justice.  The  lack  of  a  substantial  separation  of  power.*? 
in  the  Government  of  the  Commonwealth  of  Puerto  Rico  has  aggravated  the 
crisis  in  our  judicature.  This  assertion  compels  one  to  go  back  to  discuss  the 
adoption  of  the  Rules  of  Civil  Procedure  whereby  judiciary  discretion  was 
generously  self-granted  to  the  Supreme  Court  of  Puerto  Rico.  The  ex-II.S. 
Supreme  Court  Chief  Justice  Earl  Warren  once  said  that  ''The  rules  of  court 
are  the  most  important  tools  of  the  courtrootn  lawyer.'''  The  importance  of 
clear-cut  rules  is  even  recognized  by  the  ordinary  layman  such  as  sports  play- 
ers and  their  fans.  They  al.so  know  that  in  spite  of  the  rules,  the  referee,  in 
the  use  of  his  discretion,  sometimes  incurs  in  injustices  and  consequently 
provokes  the  ire  of  the  discriminated  party.  Players  who  become  outraged 
under  those  circumst.inees  will  most  likely  be  suspended  for  such  a  spon- 
taneous and  abrupt  claim  for  justice.  Lawyers,  however,  act  more  rationally, 
burying  their  frustrations  elsewhere.  Perhaps  lawyers  should,  like  players, 
be  less  inhibited  so  as  to  contribute  to  the  elimination  of  the  ills  which  are 
presently  suffered  by  the  administering  of  justice  in  Puerto  Rico.  Furthermore, 
since  most  legislators  on  judiciary  commissions  are  trial  lawyers,  they  may 
not  wi.sh  to  jeopardize  their  practice  by  exercising  their  constitutional  power 
to  oversee  the  validity  of  adopted  Supreme  Court  rules  of  evidence  and  of 
civil  and  criminal  procedure,  which  must  be  ratified  by  the  Legislature  per- 
suant  to  Article  V.  Section  0  of  our  local  Constitution.  Perhaps  these  legislators 
are  more  concerned  with  their  role  as  trial  lawyers  than  with  fulfilling  their 
constitutional  mandate,  fearing  retaliation  if  they  step  on  the  toes  of  the 
Sunreme  Court  in  wiping  out  arbitrariness  in  its  Rules. 

Whatever  the  reason  for  legislative  inaction  in  this  respect,  the  stunning 
reality  is  thnt  through  such  lack  of  enforcing  legislative  power,  the  Supreme 
Court  has  attained  among  other  modus-operandi  conveniences,  the  self-serving 
rule  known  as  Rule  15.1.  Without  establishing  in  any  rule  the  limiting  circiim- 
.ctances  and/or  criteria  in  which  discretion  is  applicable,  under  Clause  (a) 
said  Court  reserves  the  right  to  issue  writs  of  review  on  final  judgments  of 
the  Sup<^rior  Court  in  civil  cases  and  writs  of  certification  upon  order  of  the 
Court,  trials  de  novo,  reviews  by  certiorari,  etc.,  to  be  issued  solely  on  the 
basis  of  its  own  discretion.  Under  Clause  (g).  unless  a  substantial  constitu- 
tional controversv  is  involved,  the  Supreme  Court,  at  its  discretion,  may  dispose 
of  an  appeal  as  if  it  were  a  revision.  The  granting  of  revisions  and  certiorari 
at  Hip  sole  discretion  of  the  Supreme  Court  means  that  even  when  the  con- 
troversy entails  a  substantial  constitutional  violation,  the  Court,  without  any 
explanation  whatsoever,  may  refuse  to  review  the  lower  court  judgment  or 
decree,  expressing  the  decision  in  three  infamous  words:  "NO  HA  LUGAR." 
,nnd  it  has  done  so.  This  way  the  Supreme  Court  of  Puerto  Rico  has  managed 
to  bru!^h  aside  52%  of  the  cases  resolved  during  the  fiscal  year  1972-73   (535 
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out  of  1,019)  of  which  about  70%  are  civil  cases  and  30%  are  criminal.  One 
must  recognize,  however,  the  evefgrowing  backlog  of  cases  at  the  Supreme 
Court,  but  that  should  not  be  a  valid  reason  to  hamper  Justice  by  frivolous 
disposition  of  an  excess  work  load. 

The  worst  imperilment  to  Justice  is  that  the  aforesaid  Rule  15.1  is  silent 
about  compelling  the  Court  to  give  the  reason,  if  any,  to  reject  petitions  of 
appeal  and  revision.  Furthermore,  the  aforesaid  Rule  has  weakened  the  legal 
and  moral  power  of  the  Supreme  Court  to  oversee  decisions  of  lower  courts. 
That  is  so  because  compliance  with  Rule  43.1  of  the  Rules  of  Civil  Procedure 
has  not  been  compelled  by  the  Supreme  Court.  Said  Rule  43.1  makes  it  man- 
datory for  any  lower  court  to  specify  in  its  judgment  or  decree  the  proven 
facts  and  its  conclusions  of  rights  that  constitute  the  basis  of  the  decision,  be 
it  a  final  judgment  or  an  interlocutory  injunction.  Under  those  circumstances 
the  Supreme  Court  obviously  has  no  moral  power  to  enforce  compliance  with 
a  rule  that  they  deliberately  have  avoided  to  include  for  themselves.  If  in  spite 
of  all  these  arbitrary  rules  Justice  had  not  been  impaired,  there  would  be  no 
reason  for  concern.  But  the  truth  is  that  some  of  the  Siipreme  Court  decisions 
don't  make  sense.  Let  us  present  three  examples  to  illustrate  this  assertion : 

1.  This  is  the  case  of  a  child  beaten  by  a  woman  who,  ill  advised  by  her 
lawyer,  unjustly  brings  charges  against  the  child  in  the  Juvenile  Court  to 
neutralize  an  action  brought  by  the  child's  parents  against  her.  Before  the 
hearing,  two  incidents  take  place  between  the  parents  and  the  judge,  including 
the  administrator  of  the  Juvenile  Court.  The  parents  think  that  the  judge  is 
di.scriminating,  thus  they  request  his  inhibition.  The  judge  refuses  and  con- 
sequently a  writ  of  certiorari  is  petitioned  to  the  Supreme  Court.  Later  on, 
one  of  the  lawyers,  who  participated  as  defendant's  representative  in  court, 
is  appointed  to  a  vacant  seat  at  the  Supreme  Court.  Instead  of  inhibiting  him- 
self because  of  his  past  participation  in  the  case,  he  handles  the  ca.se  and 
decides  that  the  Juvenile  Court  judge  has  to  inhibit.  The  case  is  sent  back  to 
the  court  of  origin  for  continued  proceedings,  but  has  to  be  pigeonholed.  During 
the  case  invernation  at  the  Supreme  Court  (8  years),  the  child  has  become  of 
legal  age  and  is  no  longer  under  the  jurisdiction  of  the  Juvenile  Court.  Other 
cases  have  been  reported  to  take  as  long  as  eleven  years  to  be  solved  by  the 
Supreme  Court  of  Puerto  Rico. 

2.  This  next  case  presents  a  sheer  violation  of  constitutional  rights  by  the 
Supreme  Court  of  Puerto  Rico.  A  Superior  Court  judge  of  San  Juan  resolves 
within  three  days  two  almost  identical  petitions  of  mandamus  on  cases  of 
violation  of  the  due  process  of  law  whereby  both  plaintiffs  are  summarily  dis- 
missed from  their  respective  positions  in  public  and  quasi-public  corporations. 
The  judge  resolves  both  cases  by  authorizing  the  writ  of  mandamus  in  one 
case  and  by  denying  it  in  the  other.  Both  ca.ses  are  appealed  to  the  Supreme 
Court  and,  incredibly,  both  were  dismi.s.sed  with  "NO  HA  LT'G.VR."  It  could 
only  be  expected  that  if  the  lower  court  has  erred  by  resolving  oppositely  two 
cases  in  which  the  substantial  con.stitutional  rishts  element  is  equally  violated, 
the  Supreme  Court,  in  equity  and  justice  would  not  possibly  resolve  them  both 
identically,  but  it  did.  If  Rule  15.1  were  written  so  that  a  decision  must  be 
supported  by  facts  and  by  the  spelling  out  of  the  applicable  constitutional  and 
statutory  rights  of  the  parties,  the  Supreme  Court  would  not  have  arbitrarily 
disposed  of  these  two  cases,  and  hundreds  more. 

3.  The  third  and  last  example  is  more  complex  because  it  entails  two  aspects: 
one  political  and  the  other  judicial.  Tliis  case  was  reported  on  the  front  page 
of  The  S!on  Jvnn  SItor  on  February  22.  1974  and  in  El  Hfun^lo  on  February  25. 
The  court  adjudication  is  unimportant  for  the  purpose  of  this  writing.  We 
are  mainly  concerned  with  the  political  overtones  of  its  opinion  emitted  by 
Associated  Judge  Mr.  Carlos  ,T.  Irizarry  Tunnue  and  because  of  its  sheer 
disregard  for  the  essence  of  Justice  expressed  in  said  opinion.  The  case 
refers  to  the  Supreme  Court  decision  on  a  writ  of  mandamus  petitioned  I)y 
Gamalier  Perez  Aldarondo,  case  0-73-123,  resolved  Mav  2.  1973  and  denied 
again  in  a  request  for  reconsideration  on  June  26.  1973.  The  petitioner  fur- 
ther requested  from  the  conrt  to  give  the  reasons  they  had  to  denv  the  peti- 
tion. The  Supreme  Court  surprisingly  decided  to  emit  an  opinion  and  do  so  on 
February  20.  1974.  Said  opinion  began  stating  that  the  Court  does  not  believe 
it  nece.ssary  to  explain  why  it  has  arrived  at  such  a  decision.  But  then  it  enters 
into  a  lengthy  opinion    (23  pages)    explaining  what  it  has  just  said  it  was 
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unnecessary  to  explain.  Why  this  contradiction?  It  is  simply  because  the 
petitioner  has  implicitly  touched  a  very  sensitive  area  of  the  local  Supreme 
Court — the  everpresence  of  the  Federal  District  Court  in  Puerto  Rico.  Besides 
the  substantial  constitutional  violation  involved,  it  was  also  because  the  peti- 
tioner dared  to  sustain  his  request  quoting  a  State  Federal  Court  decision  on 
an  almost  identical  case,  and  that  such  decision — also  founded  on  the  violation 
of  constitutional  provisions — is  giving  a  heavy  blow  to  Rule  in.l,  Clauses  (a) 
and  (g)  of  the  local  Supreme  Court  Rules.  The  decision  in  question  was  emitted 
by  the  District  Court  of  Illinois  on  February  22,  1971  in  the  case  of  U.S.A. 
ex  rel.  Keating  v.  Besinger,  Director,  Department  of  Corrections  State  of 
Illinois,  et  al.  The  Memorandum  Opinion  of  the  aforementioned  case  states 
among  other  things : 

(A)  "The  respondents  admit,  and  we  agree,  that  the  federal  courts  do  hare 
the  power  to  review  the  actions  of  State  courts  in  denying  bail  when  it  is 
alleged  that  the  denial  violates  some  provision  of  the  Constitution." 

(B)  "We  explicitly  note  that  we  are  not  holding  that  justifiable  reasons 
may  exist  for  the  denial  of  bail  to  petitioner.  We  concluded  only  that  the 
State  court's  failure  to  provide  any  basis  for  its  decision  to  deny  hail  creates 
a  presumption  of  arbitrariness." 

(C)  "Where  State  court  denied  bail  authorized  by  State  legislature  without 
providing  any  supporting  reason,  the  failure  to  indicate  the  motivating  reasons 
for  the  denial  of  bail  teas  in  and  of  itself  an  arhitrai^y  action  violative  of  the 
Eighth  and  Fourteenth  Amendments.  U.S.C.A.  Const.  Amends.  8,  14;  Supreme 
Court  Rules,  rule  609(b)." 

To  the  above  partly  quoted  opinion,  the  Court  through  Justice  Irizarry 
Tunque  commented:  "We  respect  the  criteria  there,  but  it  (.s  not  binding  to  iis, 
it  is  not  binding  either  to  the  decisions  of  any  federal  court,  with  the 
exception,  in  appropriate  cases,  to  those  made  by  the  (Federal)  Supreme 
Court."  To  support  this  thesis  the  Court  alludes  to  at  least  four  Federal  ot 
State  court  decisions.  Of  course,  most  court  decisions  are  not  binding — our 
local  Supreme  Court  overrules  itself  quite  often — but  it  seems  that  if  the 
ultimate  expression  of  Justice  is  the  Truth,  then  a  judicial  opinion  should  be 
considered  for  what  it  is  worth  in  its  content  and  for  its  reflection  of  the 
Truth,  thus  it  should  not  be  lightly  brushed  aside,  even  if  it  comes  from  the 
Imperial  Court  of  Mars. 

He  also  discusses  the  jurisdictional  dualism  by  federalism  which  he  claims 
has  developed  a  doctrine  of  hands  off  in  matters  under  consideration  in  local 
or  State  courts.  These  doctrines,  the  decision  states,  could  be  resumed  on 
the  known  policy  of  ai)Stention  developed  by  the  Federal  Supreme  Court 
which  is  aimed  to  avoid  friction  between  both  systems.  Then  he  claims  that 
such  a  policy  of  abstention  has  gathered  strength  in  the  light  of  present  rela- 
tions between  Puerto  Rico  and  the  United  States.  Then  the  Court  goes  into  a 
panegyric  dissertation  on  the  developments  of  Puerto  Rico's  self  government 
since  the  end  of  the  Spanish-Americon  War.  and  the  importance  and  significnnce 
of  Puerto  Rico  in  U.S.  relations  with  Latin  America.  This  writer  is  not  taking 
issue  with  those  manifestations,  but  he  regrets  to  see  them  expressed  in  what 
is  .supposed  to  be  an  objective  non-political  opinion. 

What  one  can  .see  l)ehind  the  courtroom  scennrio  is  a  preview  of  the  inevita- 
ble confrontation  of  the  aims  of  the  Commonwealth  advocates  to  eliminate 
the  Federal  Court  in  Puerto  Rico.  God  save  us  from  being  solely  at  the  mercy 
of  our  local  Supreme  Court ! 

Going  back  to  the  Supreme  Court  opinion,  emitted  by  .Judge  Trizarry  Yunnue. 
at  the  end  it  incredibly  states:  "One  has  to  presume  that  the  courts  are  acting 
fairly,  even  if  they  don't  explicitly  state  the  reasons  for  the  actions  .  .  .  Our 
faith  in  justice  would  crumble  if  the  moment  arrived  when  the  courts  were 
obliged  to  prove  that  they  acted  co7-rectlu.  vAth  a  sense  of  resnonsibility  and. 
in  accordance  with  the  law."  What  the  Higher  Court  is  inferring  is  that  one 
must  accent  its  decisions  by  fnith  and  thnt  if  the  Court  gives  no  Itettpr  rpni^ons 
for  its  af'ting.  then  it  will  not  be  vTilnernble  t*^  provpn  arbitrnrv.  It  c-^n  be 
fissured  thnt  not  only  faith,  but  Justice  itself  will  crumble  if  judiciary  discre- 
tion continues  unrestrainpd. 

It  is  not  enough  to  suffer  so  much  humnr»  miserv  and  iniustice.  thnt  nn^-^'  we 
are  also  demanded  to  accept  our  Supreme  Court  decisions  by  fai^^h"^  The  Lord 
deliver  Puerto  Rico  from  such  an  autocratic  misconception  of  .Justice! 
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Not  content  with  its  presumptions  views  of  Justice,  the  Supreme  Court 
further  "modestly"  praises  itself  for  its  tradition  of  cleanliness,  moral  and 
intelectual  honesty  of  which,  it  claims,  Puerto  Ricans  are  proud.  One  must 
say  that  honesty  and  all  other  virtues  are  not  the  things  to  he  pompously 
chanted.  The  Court  also  states  that  to  adopt  here  the  unusual  presumption  of 
arbitrariness  established  in  the  case  of  Besinger  would  be  offensive  to  the 
(Holy  Spirit)  of  the  Courts  of  Puerto  Rico. 

In  a  related  opinion  in  the  footnotes  of  the  aforesaid  case,  ex-judge  Martinez 
Munoz,  in  reference  to  the  Besinger  case  is  quoted  from  Piiehlo  v.  Cortes 
Burgos  (1972)  as  saying:  "This  policy  is  injurious  to  the  dignity  of  State 
courts."  One  would  think  that  courts  were  mainly  concerned  with  administering 
Justice,  not  with  the  promotion  of  an  image  seemingly  arrogant.  When  courts 
In  Puerto  Rico  become  legitimately  concerned  for  the  human  dignity  of  the 
people  who  seek  justice  from  them,  only  then  will  it  be  valid  their  concern  for 
their  own  dignity. 

It  has  often  been  said  that  if  one  is  not  part  of  the  solution,  one  is  part  of 
the  problem.  Thus,  law  schools  in  Puerto  Rico  might  not  be  free  from  blame 
for  our  judiciary  crisis.  They  have  the  responsibility  to  train  students  not 
only  in  the  knowledge  of  the  law,  but  in  a  code  of  ethics  that  would  enhance 
the  needed  courage  to  free  themselves  from  the  prevailing  silent  content  which 
is  perpetuating  these  evils  in  our  judicial  system. 


Statement  of  Gonzalo  Feenos  from  San  Juan,  P.R.   (U.S.A.) 

Mr.  Chairman  and  members  of  the  committee;  My  name  is  Gonzalo  Fernos. 
I  am  not  representing  any  particular  group,  civic,  political  or  otherwise. 
I  am  not  even  remotely  connected  in  any  way  with  the  legislative  process  in 
Puerto  Rico.  I  am  a  retired  architect,  rather  a  bioarchitect,  presently  teach- 
ing a  course  in  problems  of  human  ecology  at  the  University  of  Puerto  Rico. 
But  I  am  always  interested  in  matters  like  those  the  object  of  these  hearings. 

On  the  17th  of  May,  1963,  I  testified  at  the  House's  Subcommittee  on  Terri- 
torial and  Insular  Affairs,  88th  Congress  on  eight  bills  "To  Establish  a  Pro- 
cedure for  the  Prompt  Settlement  in  a  Democratic  Manner  of  the  Political 
Status  of  Puerto  Rico."  That  was  almost  eleven  years  ago,  and  the  discus- 
sion of  the  subject  is  as  fresh  now  as  it  was  then.  Perhaps  the  impossibility 
of  the  aforesaid  Congress  to  acci)mplish  something  concrete  arose  from : 

(1)  the  fact  that  the  problem  was  referred  to  a  commission  for  study  and 
(2)  the  bills'  irreconciliable  intention  to  accomplish  a  "prompt  settlement"  in 
a  "democratic  manner".  I  am  sure  that  the  elder  legislators  in  this  committee, 
especially  the  distinguished  chairman,  have  learned  to  survive  one  congres- 
sional session  after  another  without  holding  their  breath  while  their  bills  go 
through  the  arduous  process  and  scrutiny  of  public  hearings,  commissions,  and 
both  Chambers.  Thus,  one  must  acknowledge  with  regret  that  the  inevitable 
nature  of  democratic  processes  certainly  frustrate  the  timely  improvement  of 
government  and  society  in  general.  This  holds  specially  true  in  considering 
the  urgency  of  improving  the  administration  of  justice.  However,  one  could 
lessen  that  necessary  evil  of  democracy  by  tackling  problems  directly  and 
avoiding  as  much  as  iwssible  to  refer  them  to  commissions  for  study. 

First,  I  would  like  to  comment  on  bill  S.  2978.  This  bill  has  apparently  the 
same  purpose  as  bill  S.  2803,  but  instead  of  working  directly  with  the  estab- 
lishment of  the  so  called  independent  permanent  mechanism,  it  takes  away 
the  responsibility  for  such  creation  from  the  93d  Congress  and  places  it  in 
the  hands  of  a  special  commission.  One  may  assume  that  Senator  Cranston 
is  sincerely  wishing  to  produce  a  workable  piece  of  legislation,  otherwise  one 
could  not  avoid  thinking  that  it  is  a  sinister  plan  to  provoke  the  premature 
death  of  bill  S.  2803,  the  other  bill  in  question.  Through  deferred  action  (for 
all  practical  purposes  inaction),  the  creation  of  a  special  commission  as 
referred  to  in  bill  S.  2978  is  the  most  evasive  way  to  face  direct  responsibil- 
ity. It  is  a  passing-the-buck-attitude.  It  is  further  necessary  to  pinpoint  the 
futility  of  letting  bill  S.  2978  stand  by  itself  as  it  is  spelled-out.  For  example, 
under  Duties  of  the  Commission,  page  4,  lines  21-23,  the  words  "the  desirability 
and  feasibility  of  possible  means  for  the  establishment  of  an  independent' 
mechanism  .  .  ."  may  anticipate  the  self-defeating  nature  of  the  duties  of 
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the  commission  and  thus  the  intention  of  the  bill  might  result  in  the  com- 
mission concluding  that  the  establishment  of  an  independent  permanent 
mechanism  is  undesirable  and  unfeasible,  thus  defeating  the  purpose  of  the 
commission  at  that  very  instant. 

There  are,  however,  good  features  in  bill  S.  2978.  To  reconciliate  this  bill 
with  S.  2803,  these  suggestions  are  given : 

A.  Change  introductory  paragraph  to  read :  "To  establish  an  Advisory  Com- 
mission of  the  Congress  to  enact  the  law  for  the  establishment  of  the  Depart- 
ment of  Justice  as  an  independent  instrument  of  the  United  States." 

B.  Change  in  page  1,  lines  3  and  4  to  read:  "That  this  Act  may  be  cited 
as  the  Advisory  Commission  of  the  Congress  on  an  Independent  Prosecutor 
Act  pursuant  to  the  purpose  of  bill  S.  2803." 

C.  Under  "Reports"  :  Page  6,  line  24,  delete  the  phrase  "the  President  and". 
Please  notice  that  if  it  is  intended  to  be  a  congressional  commission,  its  find- 
ings should  be  directed  to  the  Congress,  although  it  may  choose  to  keep  the 
President  informed,  and  most  likely  will  do  so. 

D.  On  page  7,  lines  8  to  15,  it  is  recommended  to  change  them  to  read : 

(c)  "Not  later  than  ninety  days  after  the  date  on  which  the  Commission 
reports  its  findings  and  recommendations  to  the  Congress,  and  having  been 
sent  copies  also  to  the  President  and  the  Attorney  General,  if  the  President 
and  the  Attorney  General  deem  necessary  to  express  their  views,  and  thus 
choose  to  submit  them  to  the  Congress,  the  latter  in  turn  shall  refer  those 
views  to  the  Commission  for  study  and  to  report  back  to  the  Congress  within 
another  ninety  days." 

A  change  to  the  above  expressed  effect  is  necessary  since  the  way  it  is 
now  spelled  out  in  bill  S.  2978  is  violative  to  the  constitutional  executive 
prerogatives.  That  is.  a  commission  empowered  by  the  Congress  or  the  Con- 
gress itself  cannot  order  the  President  to:  "submit  to  the  Congress  and  pub- 
lish a  report  specifying  his  views,  .  .  ." 

E.  Under  "Expiration  of  the  Commission" :  Page  7,  line  21,  conforming  the 
above,  change  to  one  hundred  eighty  days.  In  line  22,  also  change  to  read: 
"after  the  submission  of  its  report  to  the  Congress  .  .  ." 

COMMENTS   ON    SENATOR  EKVIN'S   BILL    S.    2803 

In  a  wider  scope  and  longer  range  context,  this  seems  to  be  an  excellent 
piece  of  legislation  long  time  needed.  Its  purpose  is  well  defined  and  a  valid 
one.   The  following  suggestions  are  offered  as  a   possible  improvement: 


As  a  separate  suggestion,  please  notice  the  need  for  a  constitutional  amend- 
ment to  validly  structure  the  mechanism  of  purpose  of  this  bill. 

II. 

This  witness  has  been  concerned  about  the  Puerto  Rican  experience  on 
political  appointments  to  the  judicature  and  quasi-judicial  organisms  of  the 
Government  by  the  Executive  with  only  the  restriction  of  the  Senate's  so 
called  "advice  and  consent".  To  some  extent,  this  concern  may  be  applicable  to 
the  presidential  appointments.  Advice  seems  to  be  non-existent  and  after 
rejecting  the  first  nominee,  the  Congress  could  find  other  choices  increasingly 
embarrassing  to  reject.  Furthermore,  a  six  year  appointment  might  be  mean- 
ingless when  the  appointment  concurs  with  the  first  and  second  presidential 
.terms  if  the  President  is  reelected. 

III. 

To  strengthen  the  purpose  of  this  bill,  due  consideration  should  be  given, 
not  only  to  the  way  of  appointment  of  the  Attorney  General,  but  also  of  the 
U.S.  Supreme  Court  Justices.  One  possible  and  effective  way  to  bring  inde- 
pendence of  criteria  to  such  important  posts,  in  line  with  the  principle  of 
check  and  balance,  could  be  by  the  creation  of  an  independent  nomination  com- 
mission similar  to  that  proposed  by  Senator  Cranston  in  his  bill  S.  2978,  page 
3,  lines  5  to  20,  and  through  an  amendment  to  the  U.S.  Constitution  vesting 
such  commission  with  the  power  to  submit,  say  12  candidates  to  the  President 
and  the  latter  being  compelled  to  select  among  those  12  or  the  next  12,  etc. 
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Finally,  the  presidential  appointees  by  such  procedure  will  be  subjected 
to  the  scrutiny  and  confirmation  of  the  Senate.  One  must  emphasize  the 
benefit  and  wider  guarantee  of  independent  judgment  of  the  Attorney  Gen- 
eral and  the  Supreme  Court  Justices  appointed  through  a  nomination  com- 
mission. That  is  so  because  the  personal  gratitude  of  the  appointee  toward 
the  appointment  power,  under  a  nomination  commission,  would  be  diluted 
among  the  nine  or  whichever  number  of  commission  members  and  the  twelve 
nominees.  Thus,  the  relations  between  the  President  and  his  choice  among 
them  would  be  more  impersonal  and  objective. 

IV. 

Another  suggestion  which  should  be  given  due  consideration  is  the  creation 
of  the  post  of  Constitutional  Ombudsman  within  the  restructured  Depart- 
ment of  Justice.  His  function  will  be  to  investigate  citizen's  grievances,  or 
motu  proprio  investigate  the  facts  about  a  seeming  intrusion  of  one  of  the 
three  powers  into  the  other's  domain,  and  to  report  his  findings  to  the  Attorney 
General,  who  shall  be  empowered  to  effect  the  necessary  corrective  action, 
either  by  persuasion  or  through  legal  action  in  the  Supreme  Court,  or  District 
Court  whichever  has  jurisdiction  on  the  case. 

However,  Supreme  and  District  Court  Justices  while  continuing  to  be 
selected  at  the  sole  discretion  of  the  President,  may  not  be  inclined  to  issue 
writ  of  mandamus  or  injunctive  relief  upon  the  findings  of  the  Department 
of  Justice  through  the  Constitutional  Ombudsman  or  otherwise,  specially  in 
cases  where  the  controversy  arises  because  of  the  intervention  of  the  Executive 
Power. 

V. 

In  relation  to  The  Attorney  General  Authority  To  Adopt  Its  Rules  and 
Regulations,  this  witness  wishes  to  warn  of  the  danger  and  risk  of  granting 
the  Attorney  General  the  unrestrained  authority  "to  adopt,  amend,  and  repeal 
rules  and  regulations  governing  .  .  .  the  performance  of  the  powers  and  duties 
granted  to  or  imposed  upon  it  by  law;"  (See  page  5,  lines  6  to  9)  The  proper 
thing  to  do,  in  this  witness'  opinion,  is  to  authorize  the  Attorney  General  or 
for  all  purposes  the  Department  of  Justice,  to  draft  those  rules  and  regulations 
to  be  submitted  for  the  approval  hy  the  Congress.  To  leave  those  rules  to  the 
sole  discretion  of  the  Attorney  General  will  leave  the  door  open  to  arbitrari- 
ness and  injustices  (Please  refer  to  Kenneth  C.  Davis'  book  Discretionary 
Justice). 

VI. 

Finally,  referring  to  The  Attorney  General  Authority  To  Accept  Gifts,  it  is 
suggested  to  add  at  the  end  line  12,  page  5:  "except  whereby  those  gifts  or 
donations  are  intended  for  the  direct  benefit  of  the  Department  of  Justice,  in 
which  case,  said  authority  shall  be  vested  in  the  Congress."  There  seems  to 
be  no  need  for  giving  reasons  for  the  convenience  of  this  clause. 

vn. 

This  witness  believes  that  the  need  and  time  for  enacting  controls  for  the 
possible  abuse  of  power  and  discretion  is  past  due,  thus  he  favors  that  bill 
S.  2803,  with  or  without  amendments,  be  approved  by  the  Congress  and  the 
President  as  the  cornerstone  of  a  new  era  of  improvement  in  the  government 
of  the  people. 

Thank  you. 


The  University  of  Utah. 

College  of  Law. 
Salt  Lake  City,  Utah,  March  22, 1974. 
Mb.  Walker  F.  Nolan, 

Deputy  Chief  Counsel,  8nl)committee  on  Separation  of  Powers,  Committee  of  the 
Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear   Mr.    Noi^n  :    This   is   responsive   to    a    February   4.    1974,    letter    of 
invitation  from  Senator  Sam  J.  Ervin,  Jr.,  to  Dean  Samuel  D.  Thurman  with 
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respect  to  statements  concerning  S.  2803.  This  letter  is  by  way  of  informal 
response,  for  the  record,  to  the  Senator's  invitation. 

I  say  at  once  that  I  share  Senator  Ervin's  concern  about  political  involve- 
ment of  the  Department  of  Justice  as  a  unit  within  the  executive  brancli.  As 
is  widely  known,  of  course,  the  politicization  of  the  department  is  nothing 
new,  but  that  is  hardly  comforting.  Nor  is  there  any  doubt  tliat  the  problem 
is  one  for  urgent  Congressional  consideration.  The  power  is  there;  the  very 
existence  of  the  department  has  been  and  is  dependent  upon  legislative  action. 

As  for  approach,  I  am  clear  that  S.  2803  is  not  the  wisest  choice. 

In  the  first  place  it  is  important  to  be  lucid  in  one's  conception  of  "political" 
for  present  purposes.  In  the  larger  sense  even  the  law  enforcement  functions 
of  the  attorney  general  and  the  department  are  in  the  political  sphere  in  the 
American  tradition.  Popular  election  of  state  attorneys  general  is  widespread 
and  of  local  district  or  prosecuting  attorneys  is  almost  universal.  This  often 
results  in  political  independence  in  the  partisan  sense,  but  what  I  am  driving 
at  is  that  such  offices  are,  in  the  sense  of  policy  making  and  of  both  selection 
and  accountability,  political  offices. 

Of  course,  the  line  between  political  in  a  policy  sense  and  more  or  less 
narrow  partisanship  is  not  always  shakily  clear.  But  there  certainly  is  a  dif- 
ference and  it  is  the  latter  which  is  the  real  focus  of  concern. 

To  remove  the  "law  department"  form  executive  control  we  might  resort  to 
constitutional  amendment  establishing  the  office  of  attorney  general  as  an 
elective  one  or  we  might  pursue  the  statutory  independent  agency  route.  In 
my  judgment  neither  should  be  done. 

Under  the  Constitution  the  President  is  the  chief  law  enforcement  officer; 
it  is  for  him  to  see  that  the  laws  are  faithfully  executed.  I  see  no  reason  to 
remove  that  responsibility,  but  I  point  to  the  related  problem  of  presidential 
accountability,  which  is  being  given  independent  consideration.  I  do  note  that 
there  is  some  question  as  to  the  constitutionality  of  S.  2808.  Does  the  Humphrey 
case  apply  to  an  area  so  closely  related  to  presidential  responsibility? 
Humphrey's  Executor  v.  United  States,  295  U.S.  602   (1935). 

S.  2803  embraces  the  analogy  of  independent  regulatory  agencies  in  the 
Federal  Government.  I  suggest  at  once  that  such  agencies  do  not  provide  an 
ideal  model  even  within  the  regulatory  sphere.  Their  detachment  from  politi- 
cal control  may  involve  more  sensitivity  to  the  interests  of  the  regulated  than 
to  those  of  the  rest  of  us.  But — more  to  the  point — some  risk  of  abuse  must 
be  borne  in  any  governmental  operation  and  here  is  one  for  which  there  ought 
to  continue  to  be  top-level  responsibility  and  accountability. 

The  bill  makes  point,  in  its  finding  of  fact  and  declaration  of  policy,  that 
the  Department  of  Justice  has  responsibility  for  functions  that  are  both 
executive  and  judicial  in  nature.  I  do  not  find  this  compelling.  Only  a  part 
of  the  work  of  the  department  involves  the  judicial  process.  Even  there  the  pri- 
mary accountability  is  to  executive  authority.  On  such  a  key  question  as 
that  as  to  prosecution  vel  nnn  the  decision  is  for  the  executive  branch.  United 
States  V.  Cox,  342  F.  2d  167  (C.A.  5,  1965). 

I  would  put  aside  S.  2803.  In  its  stead  I  have  three  suggestions : 

a.  Congressional  leaders  and  leaders  of  major  professional  and  civic  groups 
should  join  in  calling  upon  both  major  political  parties  to  commit  themselves 
to  a  precedent,  that  in  time  might  well  become  a  tradition,  of  selection  of  an 
attorney  general,  after  the  1976  election,  on  merit  quite  apart  from  partisan 
activity.  To  select  on  the  latter  basis,  as  has  not  uncommonly  been  done,  is 
totally  insupportable. 

b.  The  cognizant  Congressional  committees  should  perform  the  function  of 
legislative  oversight  in  relation  to  Department  of  Justice  functions  with  all 
the  earnestness  contemplated  by  the  Legislative  Reorganization   Act  of  1970. 

c.  Congress  might  well  pursue  the  proposal  of  Lloyd  N.  Cutler  of  the  Dis- 
trict of  Columbia  Bar  that  there  be  created  by  statute  the  office  of  special 
prosecutor,  on  a  permanent  basis,  with  responsibility  and  authority  for  investi- 
gating and  prosecuting  violations  of  federal  campaign  financing  and  other 
election  laws  and  crimes  involving  violations  of  federal  law  by  federal  officers 
or  officials  and  those  of  national  political  parties.  This  would  provide  inde- 
pendence in  a  key  watchdog  function. 

Sincerely, 

Jefferson  B.  Fobdham. 
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The  Univeesity  of  Utah, 

College  of  Law, 
Salt  Lake  City,  Utah,  March  26, 1974. 
Me.  Walker  F.  Nolan, 

Deputy  Chief  Counsel,  Subcommittee  on  Separation  o/  Powers,  Committee  of  the 
Judicially,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Nolan  :  This  will  supplement  my  letter  of  March  22,  1974. 
I  did  not  mean  to  suggest  in  that  letter  that  there  is  no  occasion  for  legis- 
lation relating  to  the  Department  of  Justice  as  it  exists  as  an  executive  depart- 
ment. It  seems  to  me  that  there  is  basis  for  very  serious  Congressional  con- 
sideration of  the  "workings"  of  the  Department  in  criminal  law,  antitrust  and 
perhaps  other  areas  in  which  governmental  action  of  a  more  or  less  adjudica- 
tory character  is  taken  upon  behalf  of  the  government.  In  my  judgment  this 
is   an   area   of   urgent  concern   as   to   which,    short   of   the   requisite   study,    I 
would  make  no  particular  policy  recommendations. 

There  is  an  extra-legal  aspect  of  the  work  of  the  Department  which  has  con- 
cerned me  for  many  years.  As  long  ago  as  1955  I  expressed  strong  objection 
to  the  role  of  the  Department  in  the  selection  and  promotion  of  federal  judges. 
For  the  attorney  general  and  his  associates  to  have  an  important  hand  here 
is  to  have  them  in  a  position  of  influencing  substantially  the  selection  and 
promotion  of  the  very  judges  before  whom  they  appear  as  government  lawyers. 
Obviously  the  President  could  set  up  an  advisory  panel  not  composed  strictly 
of  lawyers  to  assist  him  in  the  discharge  of  this  important  responsibility. 
Sincerely, 

Jefferson  B.  Fordham. 


Boston  College  Law  School, 
Brighton,  Mass.,  February  26,  1974- 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Suhcommittee  on  Separation  of  Potcers,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Ervin  :  I  very  much  appreciate  the  opportvmity  of  comment- 
ing on  Senate  Bill  2803.  The  great  problems  involved  in  the  misuse  of  the 
Department  of  Justice  for  political  purposes  justifies  strong  legislation  to 
develop  the  necessary  remedies. 

I  am  somewliat  troubled,  however,  by  several  items  in  your  proposed  bill. 
There  are  many  times  when  the  Department  has  acted  as  the  legal  arm  of 
the  executive  in  carrying  out  policies  that  are  a  part  of  the  philosophy  of  the 
elected  executive.  In  some  cases,  such  as  variations  in  interpretation  and 
enforcement  of  anti-trust  or  tax  policy,  it  may  well  be  that  consistency  is  as 
valuable — or  more  valuable — than  the  expressions  of  differing  executive  policies, 
even  if  established  by  an  elected  president.  But  in  some  of  the  civil  rights 
situations,  most  notably  under  Presidents  Kennedy  and  Johnson,  I  would  be 
disturbed  if  the  president  did  not  have  the  power  to  control  the  action  of  the 
Attorney  General. 

If  the  functioning  of  the  Attorney  General's  ofiBce  were  subject  to  constant 
and  informed  public  scrutiny,  it  would  seem  that  the  goal  of  insulating  the 
office  from  inappropriate  domination  by  the  department  might  be  met.  The 
Attorney  General  would  still,  for  example,  represent  the  executive  oflSces  and 
departments  in  attempting  to  establish  their  particular  doctrines  and  concepts 
of  what  the  law  required,  which  might  be  troublesome  under  your  proposal. 
The  alternative,  of  course,  would  be  to  set  up  a  separate  legal  office  for  the 
executive  department,  which  is  not  inconceivable  since  it  has  been  largely 
done  by  the  use  of  presidential  counsel  at  least  as  to  the  president  himself. 
But  this  would  create  another  bureaucracy,  and  should  be  avoided  if  possible. 

Could  a  review  board,  made  up  of  members  of  Congress,  representative  of 
the  executive,  and  with  a  balance  of  public  members  be  set  up  to  conduct  a 
continuing  review  and  publicity  function?  Such  a  board  could  not  do  this 
work  itself  and  would  require  an  alert,  intelligent  and  informed  full-time 
staff.  My  thought  would  be  to  avoid  an  independent  agency  but  to  assure  that 
no  undue  influence  was  operating  within  the  Department.  I  recognize  the  limi- 
tations of  this  proposal  but  I  am  reluctant  to  remove  the  control  of  the  Depart- 
ment from  an  elected  president  and  put  it  into  the  hands  of  an   appointed 
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official.  The  removal  power,  as  you  know,  has  never  proven  a  very  adequate 
means  of  controlling  appointive  officials. 

In  the  light  of  my  worry  about  the  basic  concept,  I  am  also  troubled  by 
the  proposal  for  a  six-year  term.  A  one-term  president  might  never  have  a 
power  to  appoint  the  Attorney  General  and  I  do  believe  that  this  amount  of 
control  would  be  desirable  under  any  circumstances. 

On  balance,  I  believe  I  fear  that  a  fourth  branch  of  government  might 
develop  under  your  proposal.  The  Attorney  General,  except  on  the  issue  of 
length  of  tenure,  would  be  as  independent  as  a  member  of  the  judiciary.  As 
I  conceive  of  the  function  of  that  office,  the  Attorney  General  has  the  duty 
to  represent  the  executive  and  to  advise  and  litigate  for  the  executive.  This 
may  be  a  narrow  view  but  I  would  want  to  be  certain  that  such  representa- 
tion was  possible,  even  if  it  meant  the  creation  of  another  office  that  would 
have  the  function  of  legal  aids  to  the  executive. 

I  do  approve  of  the  I'emoval  of  the  assistant  attorneys  general,  the  United 
States  attorneys  and  particularly  the  Director  of  the  Federal  Bureau  of  In- 
vestigation from  political  appointment  by  the  president.  In  a  very  real  sense, 
these  professionals,  not  beholden  to  the  president  or  the  Congress,  would  be 
able  to  have  an  independence  they  do  not  now  have.  This  would  tend  to  avoid 
the  pressures  to  which  they  are  now  subject. 

I  congratulate  you  upon  an  imaginative  and  valuable  proposal  to  the  prob- 
lems we  all,  I  think,  feel  exist  and  which,  even  if  they  did  not  exist,  would 
still  be  properly  the  subject  of  worry.  The  concept  of  an  independent  agency, 
if  staffed  by  people  of  the  highest  professional  quality,  is  very  persuasive.  My 
fear  relates  to  the  necessity  of  assurance  of  the  maintenance  of  the  highest 
of  professional  quality  and  I  am  uncertain  if  an  independent  agency  would 
accomplish  this  better  than  tlie  present  organizational  pattern.  I  am  inclined 
to  believe  that  the  present  structure,  if  the  department  had  to  be  publicly  and 
visibly  accountable,  would  be  effective. 
Respectfully  yours, 

Richard  G.  Hubee,  Dean. 

Bkief    Statement   of    Peof.    Mishkin    Excekpted    feom    a    Maech    28,    1974 

Letter  to  Senator  Eevin 

(Prof.  Paul  J.  Mishkin  of  the  University  of  California,  Berkeley,  School  of  Law 
(Boalt  Hall)  was  to  be  a  witness  at  the  hearings,  but  illness  prevented  him 
from  testifying. ) 

I  hope.  Sir,  that  you  will  not  consider  it  presumptuous  of  me  to  commend 
you  warmly  on  the  nature  and  the  breadth  of  the  hearings  you  are  holding. 
I  share  most  strongly  your  sense  of  the  importance  that  there  be  assured  and 
visible  independence  in  the  major  law  enforcement  agencies  of  the  Federal 
Government.  This  is  of  course  especially  true  as  to  the  Department  of  Justice. 
I  am  not,  however,  persuaded  at  this  point  that  the  best  method  to  achieve 
the  desired  goals  would  be  to  establish  the  independence  of  the  Justice  Depart- 
ment from  the  rest  of  the  Executive. 

Toward  the  latter  part  of  last  year  I  did  outline  my  concept  of  a  totally 
independent  Counsel  General  of  the  United  States — an  office  which  would 
combine  certain  prosecutorial  and  certain  ombudsman-like  functions — with  the 
broad  objective  of  strengthening  the  regularity  of  the  use  of  high  power  in 
this  country.  Though  that  paper  was  prepared  for  a  somewhat  different  frame- 
work (the  conference  cosponsored  by  the  Senate  Select  Committee  on  Presi- 
dential Campaign  Activities  under  S60  and  the  Center  for  the  Study  of 
Democratic  Institutions),  it  may  serve  at  least  to  sketch  out  major  lines  of 
development  which  I  see  as  necessary.  That  paper  should  be  published  shortly, 
and  an  advance  copy  would  undoubtedly  be  available  to  your  request. 

What  has  been  emerging  with  increasing  clarity  in  general  is  the  recognition 
that  with  the  constantly  increasing  size  and  responsibility  of  our  Federal  Gov- 
ernment, wisdom  may  dictate  institutional  reforms  to  help  maintain  and  improve 
the  integrity — both  real  and  evident — of  the  processes  of  our  Government. 

Various  approaches  have  been  suggested,  and  certainly  no  one  stands  out 
as  the  preeminently  sound  resolution.  It  is.  of  course,  also  true  that  we  seek 
a  solution  which  will  work  an  enduring,  rather  than  temporary,  improvement 
in  our  structure  of  government.  For  these  reasons,  I  was  particularly  impressed 
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hy  your  recent  decision  to  expand  the  scope  of  your  Subcommittee's  hearings 
to  focus  also  on  Senator  Cranston's  recent  bill  (S297S).  For  it  mav  well  be 
that  the  kind  of  Study  Commission  approach  which  he  suggests  would  prove 
in  tact  the  most  fruitful  line  of  progress  at  this  point. 


'Statement  of  Robert  Morgan,  Attorney  General  of  North  Carolina 

First,  I  would  like  to  say  that  all  Americans  owe  a  debt  to  the  Subcommittee 
and  to  its  distinguished  Chairman,  Senator  Sam  J.  Ervin,  for  furnishing  a 
forum  to  discuss  the  vital  issue  of  ensuring  the  independence  and  integrity 
of  the  United  States  Department  of  Justice. 

I  am  not  prepared  to  endorse  or  oppose  either  of  the  two  specific  measures 
that  are  before  the  Subcommittee.  Senator  Ervin  has  said  that  his  proposal, 
S.  2S03.  is  designed  to  provide  a  point  of  departure  for  informed  discussion. 
Senator  Cranston's  bill,  S.  2978,  does  not  propose  a  final  solution,  but  calls 
for  a  commission  to  study  the  question  of  whether  a  permanent  special  prose- 
cutor should  be  created.  This  moderate  approach  is  commendable.  A  matter 
of  such  importance  should  undergo  thorough  consideration  before  legislation 
is  enacted. 

I  wholeheartedly  support  the  need  for  some  legislation  to  remove  the  Depart- 
ment of  Justice  from  politics,  but  don't  think  we  are  now  able  to  say  with 
certainty  what  from  tliis  legislation  should  take.  This  Subcommittee  has  heard 
statements  by  an  array  of  distinguished  scholars.  The  Select  Committee  on 
Presidential  Campaign  Activities  probably  will  have  suggestions  to  make  con- 
cerning the  Department  of  Justice.  The  problems  that  have  led  to  this  review 
are  of  fundamental  importance  to  the  integrity  of  our  government.  We  must 
seek  solutions  that  will  endure  for  generations  to  come  and  that  will  ensure 
the  effective  administration  of  justice. 

Any  legislation  adopted  should  not  be  viewed  merely  as  an  aftermath  of 
Watergate.  Rather,  it  should  be  seen  as  an  effort  to  clarity  the  status  of  the 
Attorney  General  and  to  prevent  recurrence  of  political  status.  This  is  the 
third  time  in  fifty  years  that  an  Attorney  General  has  been  implicated  in 
charges  of  corruption ;  in  1924  and  in  1952  Attorneys  General  resigned  or  were 
dismissed  because  of  scandals.  The  Watergate  scandals  and  subsequent  events 
have  cast  an  even  greater  cloud  over  the  Department  than  these  earlier 
scandals. 

We  must  take  steps  to  insulate  the  Department  of  Justice  from  the 
political  pressures  that  have  brought  about  these  recurrent  crises,  with  their 
accompanying  loss  of  public  confidence.  We  must  end  the  practice  of  putting 
campaign  managers  or  political  cronies  in  charge  of  the  Department  of 
Justice.  We  must  ensure  that  the  Department  which  is  most  responsible  for 
the  just  execution  of  our  laws  is  not  itself  party  to  unlawful  activities. 

I  have  been  honored  to  serve  as  Attorney  General  of  North  Carolina.  While 
there  are  some  significant  differences  between  the  ofiice  of  Attorney  General 
at  the  state  and  the  national  level,  both  still  serve  the  same  basic  role  .  .  . 
to  act  as  attorney  for  the  people.  We  do  not  act  as  attorney  for  a  President 
or  a  Governor,  but  for  the  sovereign  power.  In  America,  this  sovereign  power 
is  the  people. 

As  a  state  Attorney  General,  I  have  served  with  a  Governor  of  my  own 
political  faith  and  with  a  Governor  of  the  other  party.  In  neither  case  have 
I  viewed  my  job  as  part  of  the  Governor's  staff.  My  oflBce  gives  impartial 
advice,  based  on  our  best  judgment  of  the  law,  to  state  departments.  We  exer- 
cise our  duties  in  prosecution  and  appellate  eases  wuth  no  regard  to  person- 
alities, power  or  politics.  Our  state  Bureau  of  Investigation  investigates  appar- 
ent crimes  and  wrongdoings  without  reference  to  the  wishes  of  the  Governor, 
be  he  Republican  or  Democrat.  We  have  built  an  excellent  staff,  without  con- 
cern for  their  political  afBliations.  Through  programs  such  as  our  Consumer 
Protection  Division,  we  have  made  the  resources  of  the  Department  of  Justice 
available  to  all  of  the  people. 

This  is  my  concept  of  the  Attorney  General — to  serve  as  the  state's  chief 
law  officer,  giving  his  allegiance  to  the  law,  not  to  political  leaders  or  power 
groups.  To  protect  this  concept,  I  have  chosen  to  continue  to  serve  as  Attorney 
General  while  rimning  for  the   U.   S.   Senate,   to  ensure  the  continued   inde- 
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pendence  of  the  office,  its  staff,  and  its  commitment  to  the  effective  administra- 
tion of  justice. 

The  Office  of  Attorney  General  is  five  centuries  old.  In  1472,  William  Ilusse 
was  appointed  Attorney  General  of  England,  with  the  power  to  act  in  any 
court  of  record.  He  was  the  King's  attorney,  representing  his  interests  in  the 
courts  and  in  the  legislature.  The  office  came  to  America  as  part  of  colonial 
governments.  Although  the  office  was  not  established  by  the  Constitution  of 
the  United  States,  Senate  Bill  I  of  the  first  United  States  Congress  provided 
for  the  appointment  of  an  Attorney  General.  As  in  England,  the  Attorney 
General  represented  the  interests  of  the  sovereign — but  in  our  country,  the 
sovereign  was  the  people,  not  any  individual. 

It  is  essential  that  we  recognize  that  the  oflSce  of  Attorney  General  is 
grounded  in  five  centuries  of  history  and  of  the  common  laws.  A  long  line  of 
cases  have  held  that  the  state  Attorney  General  represents  the  public  interest, 
and  represents  the  citizens,  who  are  the  sovereign  power.  This  principle  is  equally 
clear  at  the  federal  level. 

The  evolution  of  this  ancient  oflSce  helps  clarify  its  unique  function  in  gov- 
ernment. The  President  needs,  and  should  have,  advice  and  counsel  on  legal 
issues.  But  this  is  a  small  part  of  any  Attorney  General's  role.  The  Attorney 
General  heads  a  Department  with  a  budget  of  $1.8  billion  a  year,  including 
funds  appropriated  to  the  Law  Enforcement  Assistance  Administration.  The 
Department  had  47,000  employees  in  1972.  It  has  a  great  diversity  of  functions. 
Surely,  there  is  no  room  for  politics  in  the  kinds  of  programs  that  have  been 
assigned  to  the  Department  of  Justice,  such  as  narcotics  enforcement,  correc- 
tions, organized  crime  control,  antitrust,  and  enforcement  of  environmental 
laws.  In  these  roles,  the  Department  of  Justice  must  act  for  all  of  the  people, 
without  regard  to  personal  or  partisan  interests. 

The  primary  fimction  of  the  Department  of  Justice  is  to  enforce  the  laws, 
not  only  outside  but  also  within  our  government.  There  is  no  room  for  con- 
flict of  loyalties  in  this  function. 

Many  persons  can  serve  as  advisers  to  the  President  and  can  work  ta 
serve  his  interests.  There  are  appropriate  positions  for  such  persons  in  our 
government  structure.  But  the  ofiice  of  Attorney  General,  which  is  charged 
with  the  investigation  and  prosecution  of  federal  crimes,  is  not  such  a  position. 
No  man  can  serve  two  masters,  and  no  Attorney  General  can  serve  both  the 
law  and  interests  of  his  President  or  party.  History  has  shown  us  too  many 
instances  of  conflict. 

It  also  helps  give  perspective  to  our  deliberations  to  view  the  development 
of  the  ofiice  of  Attorney  General  of  England.  The  two  centuries  since  we  left 
the  English  system  have  seen  a  significant  change  in  the  office  there.  The 
Attorney  General  is  no  longer  a  servant  of  the  sovereigns.  In  recent  times, 
he  has  ceased  to  be  a  member  of  the  Cabinet.  As  Lord  Shawcross,  who  served 
for  six  years  as  Attorney  General  states,  "it  remains  the  clearest  rule  that 
in  the  discharge  of  his  legal  and  discretionary  duties  the  Attorney  General 
is  completely  divorced  from  party  political  considerations  and  from  any  kind 
of  political  control."  We  must  see  that  the  ancient  and  honorable  office  of 
Attorney  General  is  made  equally  independent  in  America. 

In  America,  it  was  the  Congress  which  created  the  office  of  Attorney  General 
of  the  United  States.  It  was  the  Congress  which  created  the  Department  of 
Justice.  Now,  It  is  proper  that  the  Congress  is  re-examining  the  structure  and 
the  function  of  this  critical  element  of  our  system.  If  our  government  is  to 
be  one  of  laws  and  not  of  men,  we  must  be  sure  that  these  laws  are  equitably 
enforced.  And  this  is  possible  only  if  the  Attorney  General  is  responsible  to  the 
people,  not  to  political  or  partisan  interests. 


Statement  by  Prof.  H.  Newcomb  Morse.  The  School  of  Law, 
Memphis   State   University 

Should  the  Ervin  bill,  S.  2803,  be  passed  by  the  Congress,  then  the  Depart- 
ment of  Justice  could  not,  to  adopt  the  words  of  Mr.  Justice  Sutherland  in 
Himaphrey's  Executor  v.  United  States,  295  U.S.  602,  628,  "be  characterized 
as  an  arm  or  an  eye  of  the  executive."  Its  duties  would  be  "performed  with- 
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out  executive  leave"  and  would  "be  free  from  executive  control."  To  expect 
the  eye  of  the  executive  to  look  inward  and  watch  the  executive  for  wrong- 
doing and,  in  the  event  of  wrongdoing,  to  expect  the  arm  of  the  executive  to 
reach  inward  as  the  long  arm  of  John  Law  constitutes  probable  cause  for 
expecting  too  much. 

The  Ervin  proposal  would  accomplish  the  self-determination  of  national 
legal  investigative  and  enforcement  functions ;  it  would  lodge  national  law 
enforcement  in  an  autonomous  establishment.  A  separate,  distinct  and  inde- 
pendent Department  of  Justice  would  be  free  to  investigate  and  prosecute, 
unfettered  and  untrammeled,  any  instances  of  obstruction  of  justice  and  other 
wrongdoing  in  the  executive  branch  as  everywhere  else.  The  Department  of 
Justice  would  not  become  a  legislative  agency ;  it  would  be  created  by  the 
Congress  but  would  be  directly  amenable  and  responsible  to  the  American 
people. 

National  investigation  and  prosecution  of  criminal  activity  is  too  important 
a  power  to  invest  in  any  one  division  of  our  government.  This  power  in  the 
executive  branch  has  produced  a  condition  of  executive  hegemony  which  mili- 
tates against  the  foundational  doctrine  of  the  absolute  coequality  of  the  three 
liranchtss  of  government.  Enactment  of  Senator  Ervin's  bill  into  law  will 
restore  to  our  government  that  inter-branch  equality  so  wisely  envisioned  by 
the  Founding  Fathers. 

The  Univeesity  of  Tulsa, 

College  of  Law, 
Tulsa,  Okla.,  March  2,  1974. 
Hox.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Ervin  :  Pardon  the  delay  in  replying  to  your  letter  dated 
February  4,  together  with  Senate  Bill  No.  2803  that  would  establish  the  Justice 
Department  as  an  independent  agency  of  the  United  States. 

There  is  a  good  deal  of  merit  to  this  legislation,  however,  there  are  some 
questions  that  need  answers.  I  assume  from  this  legislation  that  it  will  fall 
under  Article  III  of  the  Constitution,  although  not  under  the  supervisory  pov»'er 
of  the  Supreme  Court.  This  would  be  a  mistake  in  my  opinion.  Secondly,  and 
to  be  equally  important,  is  how  do  you  administer  policy — i.e.,  as  in  the  anti- 
tviTst,  lax,  and  environmental  areas? 

Obviously  various  presidents  have  emphasized  various  aspects  of  the  Justice 
Department  in  the  past,  such  as  those  listed  above,  as  well  as  civil  rights. 
It  seems  to  me  that  some  direction,  from  either  the  Executive  Branch,  or  the 
Congress  is  needed  to  give  this  direction. 

What  might  be  created  is  an  independent  agency  all  right,  but  might  end 
up  working  at  cross-purposes  with  the  policy  of  let  us  say,  a  vigorous  anti-trust 
section,  or  environmental  law  program.  I  think  that  it  is  salutary  to  take 
the  Department  of  Justice  out  of  politics,  qua  politics,  but  it  should  have  some 
over-all  body  or  group  to  which  it  is  responsible  for  its  policy  decisions. 
Respectfully  submitted, 

Bruce  Peterson, 
Professor  of  Law. 

Duke  University, 
Durham,  N.C.,  January  30,  1974. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcomtnittee  on  Separation  of  Powers, 
L'.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Ervin  :  I  have  received  a  copy  of  S.  2803  and  your  request  that 
I  respond.  After  careful  consideration  I  have  concluded  that  I  do  not  think 
it  is  wise  to  create  a  Department  of  Justice  as  an  independent  agency  of 
the  United  States. 

I  think  I  understand  your  concern  about  the  operation  of  the  Department 
during  recent  years  and  there  is  obviously  much  merit  in  the  creation  of  an 
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independent  agency.  I  have  two  basic  reasons  for  disagreeing  with  the  proposal. 

In  the  first  place  I  do  not  think  that  creating  the  Department  as  an  inde- 
pendent agency  would  necessarily  take  it  out  of  politics.  The  President  would 
appoint  the  Attorney  General  and  the  agency  would  be  required  to  obtain  its 
appropriations  from  the  Congress.  There  would  necessarily  be  an  element  of 
politics  in  both  the  appointment  and  the  appropriations  process.  I  agree  that 
it  would  be  less  in  politics  than  is  now  the  case,  but  this  advantage  is  out- 
weighed by  another  consideration. 

I  think  it  extremely  important  that  the  President  of  the  United  States 
have  available  to  him  an  Attorney  General  whose  judgment  he  respects.  In 
a  sense,  the  Attorney  General  should  be  the  "Keeper  of  the  King's  Con- 
science"' in  legal  matters.  The  Attorney  General  properly  should  have  input 
into  any  major  executive  decision  with  legal  implications.  For  the  contribution 
to  be  significant,  the  Attorney  General  must  be  a  lawyer  in  whom  the  Presi- 
dent has  confidence.  The  appointment  for  a  six-year  term  would  mean  that 
some  Presidents  would  be  dealing  with  an  Attorney  General  with  whom  this 
relationship  would  not  necessarily  exist.  The  result,  I  think,  is  that  much  of 
the  power  of  the  present  Attorney  General  would  become  vested  in  the  White 
House  Counsel,  serving  at  the  pleasure  of  the  President  and  generally  immune 
from  public  scrutiny  and  the  power  of  Congress.  I  would  prefer  that  the 
President  obtain  his  advice  from  an  Attorney  General,  who  must  also  be  re- 
sponsible for  his  stewardship  to  the  Congress  at  least  annually  when  he  seeks 
appropriations  for  the  continuation  of  the  activities  of  his  department.  I  also 
think  it  appropriate  that  the  attitudes  of  the  people  as  demonstrated  by  their 
choice  for  President  be  reflected  in  the  policies  of  the  Department  of  Justice. 

I  also  have  no  reason  to  believe  that  career  Assistant  Attorneys  General 
would  generally  provide  a  higher  level  of  lawyering  than  has  traditionally 
existed  in  the  Department  through  political  appointments  to  these  oflSces.  I 
am,  of  course,  aware  of  some  unfortunate  selections,  but  in  general  the  level 
of  the  Assistant  Attorneys  General  who  have  served  with  the  administrations 
with  which  I  have  been  familiar  have  been  extremely  high,  and,  while  political 
appointments,  they  have  in  general  provided  capable  supervision  over  the 
affairs  of  the  Department. 

I  appreciate  that  the  experience  of  recent  years  properly  should  result  in 
a  reexamination  of  the  manner  in  which  the  Department  is  structured.  I  think 
on  balance,  however,  that  the  model  which  has  served  us  generally  well  for 
the  last  century  is  preferable  to  the  independent  agency  approach.  I  would 
prefer  a  prohibition  against  the  Attorney  General  and  his  principal  assistants 
serving  as  head  of  a  political  party  or  as  a  personal  campaign  manager. 

I  have  not  thought  about  this  matter  in  depth  and  I  do  not  consider  myself 
an  expert  on  the  affairs  of  the  Department;  hence,  I  do  not  think  that  I 
could  be  of  service  to  the  Committee  by  testifying.  You  are  authorized  to 
include  this  written  statement  in  the  hearing  record. 

I  enclose  a  recent  paper  by  Professor  Arthur  Larson  of  this  faculty.'  Foot- 
note 15  may  be  of  particular  interest  to  you. 
Yours  very  truly, 

A.  Kenneth  Pte,  Dean. 


Vanderbilt  University, 
Nashville,  Tenn.,  April  5,  197Jjf. 
Hon.  Sam  J.  Ervin,  .Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers, 
U.S.  Senate, 
\Yashingt07i,  D.C. 

Dear  Senator  Ervin  :  In  response  to  your  request  addressed  to  Dean  Robert 
L.  Knauss  for  comments  on  S.  2S03,  to  establish  the  Department  of  Justice 
as  an  independent  agency  of  the  United  States  Government,  the  undersigned 
faculty  members  of  Vanderbilt  Law  School  wish  to  make  the  following  com- 
ments'^ in  the  hope  that  they  may  be  of  assistance  to  the  subcommittee's  de- 
liberations. The  thrust  of  these  comments  is  to  recommend  against  the  adop- 
tion of  the  proposed  bill  because,  in  seeking  to  prevent  the  improper  use  of 
the  Department  of  Justice  for  political  ends,  the  bill  also  would  insulate  the 

1  See  p.  397. 
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I>epartment  from  political  responsiveness  to  the  wishes  of  the  electoi-ate. 
Although  we  believe  that  the  problems  with  which  the  bill  seeks  to  deal  are 
real  and  important  ones,  the  separation  of  the  Department  of  Justice  from 
the  Executive  Branch  of  Government  is  an  inappropriate  means  for  achieving 
their  solution. 

Senate  Bill  2803  seeks  to  insulate  the  Department  of  Justice  from  the 
"direct  political  control"  of  the  executive.  [§  1(a)(3)]  To  accomplish  this 
end  it  would  create  a  six-year  term  for  the  Attorney  General,  the  Deputy 
Attorney  General  and  the  Solicitor  General.  [52(b)]  It  makes  these  officers 
removable  by  the  President  for  neglect  of  duty  or  malfeasance  in  office.  [§  2(c)  ] 
(Presumably,  these  grounds  for  removal  are  intended  to  be  exclusive.)  All 
other  officers  of  the  Department,  including  the  Director  of  the  Federal  Bureau 
of  Investigation,  are  to  be  appointed  by  the  Attorney  General.  [§§  502.  532] 
The  advice  and  consent  of  the  Senate  to  those  appointments  is  apparently  not 
required  by  the  bill. 

The  el^ect  of  this  proposed  reorganization  is  to  create  the  likelihood  that, 
after  the  initial  appointments  by  a  sitting  President,  the  occupants  of  the 
Department's  high  offices  would  become  less  and  less  likely  to  reflect  the 
political  and  governmental  philosophies  of  the  President  most  recently  elected. 
The  six  year  terms  provided  for  in  the  bill,  when  staggered  against  either  a 
four  year  or  an  eight  year  occupancy  by  each  President,  would  have  the 
effect  of  separating  the  Department  not  only  from  direct  political  control  by 
the  executive  branch,  but  from  the  indirect  political  influence  of  the  electorate 
as  well. 

An  important  element  of  democratic  theory  is  that  a  government  should 
be  so  structured  that  the  day  to  day  decisions  of  its  political  branches  are 
subject  to  the  continuing  influence  of  the  electorate  in  both  policy-making  and 
law-making  functions.  Under  our  republican  form  of  government,  the  elec- 
torate's influence  is  focused  upon  the  process  of  government  through  many 
conduits.  The  separation  of  powers  together  with  the  constitutional  system 
of  checks  and  balances  seek  to  assure  that  the  people's  political  .indgment  will 
have  continuing  impact  in  varying  and  appropriate  degree  and  form  upon  the 
operations  of  government. 

The  power  of  the  people  operates  differently  through  each  of  the  govern- 
mental branches.  The  judiciary  is  appropriately  insulated  from  rapidly  shifting 
changes  in  public  opinion  by  life  tenure  and  tradition,  but  the  fact  that 
judicial  decisions  are  not  self-enforcing  makes  the  courts  continually  aware 
that  the  effectiveness  of  their  decision-making  depends,  in  part,  upon  the 
political  process.  The  legislature  is  most  directly  subject  in  its  day  to  day 
operations  to  the  force  of  public  opinion,  both  because  of  the  relative  frequency 
of  elections  and  because  it  deals  openly  with  identifiable  issues  upon  which 
popular  concern  may  focus  individually.  The  executive  branch  gives  effect  to 
the  will  of  the  electorate  in  a  different  way.  When  the  people  elect  a  Presi- 
dent, they  elect  a  man  to  make  decisions,  to  formulate  policy  and  to  execute 
the  decisions  of  the  other  branches.  Votes  for  a  presidential  candidate  do  not, 
for  the  majority  of  voters,  represent  judgments  concerning  specific  policies 
or  acts  to  the  same  degree  that  they  represent  the  electorates  perception  of 
the  candidate's  general  philosophy  of  government.  In  one  sense,  the  people 
elect  or  reject  a  personality  and,  thus,  a  world  view.  In  the  governmental 
process,  that  view  is  given  effect  by  the  decisions  of  the  President  in  executing 
the  laws  and  by  his  appointment  of  persons  to  high  posts  who,  it  is  assumed, 
will  generally  refiect  the  perception  of  his  philosophy  which  the  people  have 
endorsed  by  his  election.  The  assumption  of  the  system  is  not  that  the  Presi- 
dent will  control  the  day  to  day  decisions  of  each  of  the  organs  of  the  execu- 
tive branch,  but  that  he  will  exercise  general  influence  over  those  decisions 
by  the  appointments  which  he  makes,  and  specific  control  in  those  instances 
which  he  detei-mines  to  be  of  sufficiently  vital  national  imi)ortance  to  merit 
his  personal  attention. 

By  removing  the  appointments  of  the  Attorney  General,  the  Solicitor  Gen- 
eral and  the  Deputy  Attorney  General  from  the  control  of  a  recently-elected 
President,  S.  2803  separates  the  men  who  will  perform  those  functions  from 
responsiveness  to  the  expressed  needs  and  attitudes  of  the  electorate.  To  sup- 
port this  proposed  separation,  the  bill  characterizes  the  functions  of  the  Depart- 
ment of  Justice  as  both  executive  and  judicial  in  nature.  It  justifies  this  char- 
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acterization  by  pointing  out  that  all  officers  and  employees  of  the  Department 
are  officers  of  the  courts  as  well  as  executive  branch  officers.  This  analysis  is 
both  simplistic  and  inaccurate.  Officers  and  employees  of  the  Department  are, 
of  course,  officers  of  the  courts  in  the  general  sense  that  all  members  of  the 
bar  fall  within  that  category.  Functionally,  however,  and  it  is  to  functions  that 
the  separation  of  i)owers  doctrine  is  directed,  the  role  played  by  members  of 
tlie  Department  under  the  direct  control  of  the  courts  is  ministerial  in  nature. 
These  ministerial  functions  are  performed  primarily  by  the  Federal  Marshals 
performing  functions  which  do  not  involve  making  decisions  of  policy  or  of  law. 

The  principal  functions  of  the  Department  can  be  divided  roughly  into  four 
categories :  they  are  the  functions  of  counseling,  of  advocacy,  of  enforcement, 
and  of  administration.  Each  of  these  functions  involves  some  element  of  policy- 
making. In  the  performance  of  no  one  of  these  functions  should  the  Department 
of  Justice  be  insulated  from  the  indirect  political  influence  of  the  electorate.  In 
the  performance  of  some  of  them,  properly  exercised  direct  political  control  by 
the  elected  executive  may  be  both  necessary  and  desirable.  A  closer  examination 
of  the  functions  of  the  Department  makes  this  clear. 

In  its  role  as  counselor,  the  Department,  usually  directly  through  the  Attorney 
General,  serves  as  legal  advisor  to  the  President.  The  subject  matter  of  advice 
covers  the  legal  spectrum.  The  Department  advises  him  on  what,  if  any,  inter- 
pretations of  the  Constitution  will  support  a  contemplated  action,  it  drafts 
legislation  to  carry  out  policies  which  the  President  wishes  to  ask  Congress  to 
implement,  it  makes  recommendations  conc*erning  presidential  pardons,  it  ad- 
vises the  President  on  the  meaning  or  intent  of  existing  legislation  and  on  his 
legal  relationships  with  Congress.  In  each  of  these  situations,  it  is  important 
that  the  President's  legal  advisor  be  one  of  his  own  choosing  if  he  is  to  have 
confidence  in  that  advice  and  if  he  is  not  to  be  placed  in  a  serious  political  or 
ideological  confrontation  with  that  advisor.  To  adopt  the  proposed  approach 
of  S.  2803  would  not  free  these  interpretations  from  the  influence  of  policy 
value  judgments.  It  would  merely  replace  the  policy  values  of  a  man  whose 
apiK)intment  is  traceable  to  the  results  of  the  most  recent  national  election 
with  the  judgments  of  a  man  whose  policy  values  are  not  necesvsarily  responsive 
to  the  most  recent  statement  of  the  electorate's  judgment.  Controls  over  the 
ultimate  effect  of  this  legal  advice  are  present  in  the  operations  of  the  courts 
or  in  the  interacting  processes  of  the  political  branches.  Thus,  safeguards 
against  outright  political  partisanship  in  the  interpretation  of  the  laws  exist 
under  the  present  system. 

In  its  role  as  advocate,  the  Department  is  the  attorney  for  the  Executive 
Branch.  It  appears  in  the  lower  courts  through  United  States  District  Attorneys 
or  through  Department  members  from  Washington.  It  appeals  the  government's 
cases  through  the  Office  of  Solicitor  General.  It  appears  as  an  amicus  advocate 
or  sometimes  intervenes  directly  in  cases  involving  third  parties  where  a  public 
interest  in  the  outcome  of  the  case  is  present.  The  government  cannot  and 
should  not  litigate  every  case.  Selectivity  in  litigation  is  essential.  The  official 
who  makes  the  selections  as  to  litigation  thereby  contributes  to  policy-making. 
The  selection  or  arguments,  decisions  concerning  wtiich  cases  to  bring  and  which 
to  omit,  decisions  concerning  where  intervention  is  appropriate,  decisions  con- 
cerning which  cases  should  be  appealed  and  on  what  grounds — all  are  i>olicy 
decLsions  which  should  be  influenced,  though  not  necessarily  controlled,  by  the 
prevailing  political  climate  in  the  country,  given  indirect  expression  through 
the  elected  President  and  his  appointees.  In  particular,  the  non-litigating  agency 
w^hich  refers  its  matters  to  the  Department  of  Justice  must,  to  a  great  extent, 
depend  upon  the  Department's  discretion  in  selecting  cases  for  litigation.  Faced 
with  this  responsibility,  litigating  lawyers  should  be  in  a  broad-guage  agency 
controlled  by  a  senior  political  official,  equipped  to  reflect  the  general  policies 
of  the  elected  government. 

The  law  enforcement  function  is  performed  not  only  through  the  police  ac- 
tivity of  the  Federal  Bureau  of  Investigation,  but  by  criminal  and  civil  prose- 
cutions. These  functions  involve  policy  decisions  concerning  where  to  allocate 
investigative  resources  and  how  and  when  to  exercise  prosecutorial  discretion. 
These  policy  decisions  should,  in  turn,  be  subject  to  the  general  political  influ- 
ence of  the  nation  as  expressed  in  the  electoral  process.  Otherwise,  both  political 
responsiveness  and  political  responsibility  is  sacrificed.  To  insulate  the  law 
enforcement  function  from  the  political  control  of  the  electorate  creates  poten- 


33-875—74 22 


330 

tial  hazards  which  are  not  outweighed  by  any  benefits  which  might  be  achieved 
by  making  them  independent. 

Lastly,  the  administrative  role  of  the  Department  involves,  not  only  the  day 
to  day  administration  of  its  own  functional  operations,  but  making  recommen- 
dations and  providing  investigative  assistance  in  selecting  judicial  and  other 
appointees.  This  role  is  clearly  one  in  which  political  empathy,  at  least  between 
the  President  and  the  Attorney  General,  is  desirable. 

The  Department  of  Justice  is  not  analagous  to  existing  adminstrative  agencies 
in  which  a  degree  of  separation  from  political  influence  is  sought  to  be  achieved 
by  making  them  "independent"  of  the  current  political  process.  First,  each  of 
those  agencies  is  charged  with  operating  in  a  comparatively  narrow  and  rela- 
tively technical  field.  Often,  their  decisions  must  be  based  upon  information 
and  value  judgments  barely  understandable  to  the  general  electorate.  The  po- 
litical judgment  of  the  electorate  is  reflected  in  the  creation  of  those  agencies 
for  specific  purposes,  not  in  their  day  to  day  operations.  Second,  the  decisions 
of  those  agencies  and  their  procedures  are  more  easily  subject  by  the  nature 
to  regular  review  by  the  courts  and,  thus,  the  need  for  political  control  is 
lessened.  Direct  judicial  review  of  many  of  the  activities  of  the  Department 
of  Justice,  particularly  those  involving  policy-making  functions,  is  unavailable 
and  impossible  to  achieve.  Thus,  the  check  and  balance  of  electoral  influence 
is  much  more  important  to  maintain  accountability  where  the  Department 
of  Justice  is  concerned  than  for  an  administrative  agency.  Third,  much  of  the 
criticism  aimed  at  administrative  agencies  has  focused  upon  the  proposition 
that  they  are  not  responsive  to  the  more  immediate  needs  of  the  nation,  even 
within  those  fields  in  which  they  have  the  greatest  expertise.  To  the  extent  that 
this  criticism  is  correct,  separation  from  political  influence  of  the  electorate  is 
not  a  condition  to  be  emulated  in  the  Department  of  Justice. 

Not  only  indirect,  but  direct  political  control  of  the  Department  by  the 
executive  may  in  some  situations  be  not  only  possible,  but  desirable.  This  can 
best  be  illustrated  by  posing  a  single  hypothetical  case  and  testing  its  out- 
come under  the  proposal  and  under  the  existing  framework.  Suppose  that  a 
President  is  elected  after  a  campaign,  a  principal  theme  of  which  was  the  need 
for  increased  attention  to  the  preservation  of  law^  and  order.  He  selects  an 
Attorney  General  who  will  strengthen  the  criminal  laws  of  the  nation  and 
who  will  see  that  much  of  the  energy  of  the  Department  is  devoted  to  an 
attack  upon  organized  crime.  After  two  years  of  the  term,  that  Attorney  Gen- 
eral leaves  ofl3ce,  perhaps  for  reasons  of  health,  and  another  of  similar  per- 
suasion takes  his  place.  At  the  next  Presidential  election,  a  candidate  is  elected 
whose  principal  emphasis  is  upon  the  need  for  increased  government  atten- 
tion to  the  enforcement  of  civil  rights  legislation.  Under  the  existing  system, 
that  President  would  merely,  as  a  matter  of  course,  appoint  an  Attorney  Gen- 
eral whose  values  in  the  area  of  civil  rights  enforcement  matched  his  own. 
Under  the  system  of  the  proposed  bill,  that  new  President  would  have  to  wait 
out  his  entire  first  term  ^^'ilh  an  Attorney  General  who  was  at  least  in  part 
responsible  for  the  lack  of  civil  rights  enforcement  against  which  President  had 
campaigned.  Suppose  that  later,  in  his  second  term,  he  was  at  least  able  to 
appoint  an  Attorney  General  who  he  felt  would  carry  out  his  civil  rights  pro- 
gram. After  the  appointment,  however,  he  finds  the  enforcement  not  nearly  as 
vigorous  as  he  would  like.  Under  the  existing  system,  he  has  the  option  of  in- 
forming his  Attorney  General  that  he  is  to  either  step  up  his  civil  rights 
activity,  or  step  out  of  oflace.  Under  the  proposed  bill,  the  President  faces 
another  full  term  in  which  a  principal  goal  of  his  administration  will  be  in- 
effectively implemented. 

In  fact,  neither  the  danger  of  political  control,  nor  the  effect  of  the  popular 
voice  upon  the  day  to  day  operations  of  the  Justice  Department  is  as  great  as 
either  the  proposed  bill  or  the  above  discussion  would  imply.  The  Executive 
Branch  of  Government  is  not  a  monolith.  The  Department  of  Justice  is  a 
complex  organ  of  a  complex  government.  These  complexities  make  complete 
political  control  of  the  Department's  operations  a  practical  impossibility, 
not  only  for  the  President,  but  also  for  the  Attorney  General,  or  even  for  his 
assistants.  Every  President  to  take  oflice  in  recent  years  has  been  heard  to 
complain  that  his  policies  and  attitudes  are  not  adequately  or  accurately  re- 
flected in  the  daily  administration  of  the  Attorney  General  and  the  Department 
of  Justice. 


331 

Retaining  the  power  of  appointment  of  the  Attorney  General  in  a  currently 
elected  President  has  the  efLect  of  focusing  ultimate  political  responsibility,  in 
the  eyes  of  the  electorate,  upon  the  President  himself.  This  responsibility 
would' be  avoided  by  separating  the  operations  of  the  Justice  Department  from 
the  Executive  Branch.  In  addition,  under  the  proposed  bill,  the  likely  pro- 
pensity of  an  Attorney  General  to  act  so  as  to  make  himself  eligible  for  re- 
appointment, regardless  of  the  outcome  of  the  most  current  national  election, 
would  encourage  blandness  in  the  office  and  would  tend  to  prevent  the  Justice 
Department's  taking  positions  which  might  be  controversial,  even  though  they 
might  be  fully  justified  as  a  matter  of  law  or  policy. 

In  summary,  Senate  Bill  2803  paints  with  far  too  broad  a  brush.  It  is  not 
direct  political  control  by  the  executive  or  indirect  political  influence  by  the 
electorate  fi'om  which  the  Department  of  Justice  should  be  insulated.  It  is 
rather  improper  political  control  for  purely  partisan  or  personal  political  ends 
by  any  branch  of  government  which  is  to  be  condemned.  A  continued  study  of 
ways  in  which  more  effective  preventive  measures  might  be  implemented  for 
the'  future  is  both  necessary  and  desirable.  The  present  bill,  however,  runs 
counter  to  the  basic  assumptions  upon  which  our  national  government  is 
structured  and  represents  an  inappropriate  solution  to  the  much  narrower 
problem  that  the  bill  appears  intended  to  address. 

W.  Harold  Bigham, 

Professor  of  Laiv. 
Robert  D.  K  amen  shine, 

Professor  of  Law. 
Robert  L.  Knauss, 
Professor  of  Laic  and  Dean. 
Thomas  R.  McCoy, 
Associate  Professor  of  Law  and  Associate  Dean. 
Harold  G.  Maier, 
Professor  of  Law  and  Director  of  Transnational  Legal  Studies. 

Paul  H.  Sanders, 

Professor  of  Law. 

Statement  of  Congressman  James  V.  Stanton 

Mr.  Chairman,  I  appreciate  this  opportunity  to  submit  a  statement  to  your 
distinguished  Subcommittee,  and  I  of  course  regret  the  fact  that  my  own 
heavy  schedule  in  the  House  prevented  me  from  aiipearing  as  a  witness  when 
you  held  public  hearings. 

As  it  happens,  I  disagree  respectfully  with  the  proposals  contained  in 
S.  2803  and  S.  2978,  and  I  offer  as  an  alternative,  for  your  consideration,  a 
concept  embodied  in  the  bill  I  have  introduced  in  the  House,  H.R.  10218.  This 
legislation  in  turn,  I  might  add,  was  inspired  by'  a  book  written  before  Water- 
gate by  Sanford  Watzman,  my  administrative  assistant  and  a  former  news- 
paperman, entitled  "Conflict  of  Interest." 

While  I  disagree  with  the  two  Senate  bills.  I  do  of  course  believe  strongly 
that  legislation  is  needed  to  restore  the  people's  confidence  in  their  govern- 
ment, and  to  assure  continuing  confidence.  I  submit  that,  if  we  really  want 
to  accompii.ch  this,  we  ought  to  set  our  sights  very  high  and  enact  legislation 
that  is  workable  and  far-reaching — that  will  be  perceived  by  the  public  as 
part  of  a  sincere  and  well-structured  program  that  attempts  to  preclude  future 
Watergates. 

When  I  say  "set  our  sights  high,"  I  mean  we  ought  to  aim  at  creating  an 
institutional  framework  in  government  not  merely  for.  regulation  of  political 
campaign  financing  and  prevention  of  strictly  Watergate-type  crimes,  but  also 
for  dcaJinfi  comprehensively  tvith  conflicts  of  interest  and  other  ethical  proh- 
lems  in  all  three  branches  of  government.  We  should  not  lose  sight  of  the  fact 
that,  while  the  executive  branch  is  currently  under  fire.  Congress  and  the 
judiciary  have  been  at  the  center  of  earlier  scandals  in  our  history,  in  fact, 
recently.  From  the  vantage  of  any  citizen,  all  three  branches  are  part  of  a 
single  governmental  establishment,  and  he  will  not  necessarily  differentiate 
when  anger  seizes  him,  disillusionment  sets  in  and  cynicism  becomes  rooted. 
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I  suggest,  then,  that  we  contemplate  setting  up  a  new  and  different  kind  of 
agency,  a  permanent  one,  with  a  capability  of  investigations  and  prosecutions — 
with  built-in  machinery  that  is  self-starting,  self-propelled,  and  free-wheeling, 
having  no  place  in  its  driver's  seat  for  the  politicians  who  are  being  policed. 
Our  legislation  would  assign  to  this  agency  clearly  conferring  on  it  an  insti- 
tutional status  as  being  the  focal  point  in  government  for  dealing  \Aith  all 
sorts  of  ethical  problems  in  the  three  branches.  For,  as  I  have  pointed  out,  the 
next  major  scandal  in  government — as  have  some  earlier  ones — might  resolve 
around  a  conflict-of-interest  situation,  rather  than  election  campaign  financing. 
Therefore  we  ought  to  act  preemptively  now,  if  we  can. 

But  the  problem  that  confronts  us  immediately  as  we  contemplate  such  an 
agency  is:  Who  will  be  in  charge  of  itV  The  Constitution,  at  first  glance, 
affords  us  no  clue.  In  fact,  it  seems  to  stand  in  the  way,  since  it  assures 
separate  spheres  of  influence  to  the  President,  the  members  of  Congress  and 
judges.  Under  the  doctrine  of  separation  of  powers,  a  system  of  ethical 
surveillance  has  evolved  which,  by  and  large,  finds  each  branch  looking  after 
itself.  We've  seen  instances  when  one  branch  intrudes  on  another's  territory, 
self- righteously  or  cynically  prescribing  standards  that  it  refuses  to  adopt  for 
itself.  But  in  the  main,  there  has  been  a  live-and-let-live  policy,  each  branch 
permitting  the  other  to  draft  general  rules  of  conduct  for  its  personnel  and  to 
take  primary  responsibility  for  enforcing  or  not  enforcing  them.  The  result 
has  been  not  only  disparity  between  the  branches  but  internal  disorder  as  well 
in  all  three. 

In  the  judiciary,  conflict-of-interest  rules  are  promulgated  by  a  Judicial 
Conference  with  dubious  enforcement  powers ;  some  judges  of  the  lower  courts 
reject  its  authority,  and  the  Conference  itself  acknowledges  it  has  no  jurisdic- 
tion over  the  nine  Justices  of  the  Supreme  Court.  In  Congress,  there  is  one  code 
for  the  Senate  and  another  for  the  House,  each  relying  heavily  on  the  '"honor" 
.system  for  enforcement.  In  the  Executive  Branch,  the  situation  ha.sn't  changed 
much  since  the  New  York  Bar  Association  reviewed  it  in  1960.  Its  report  con- 
cluded :  "Regardless  of  the  administration  in  office,  the  Presidency  has  not 
provided  central  leadei-ship  for  the  executive  branch  as  a  whole  .  .  .  Admin- 
istration of  conflict-of-interest  restraints  can  be  ob.served  only  on  a  frag- 
mented  basis — de])artment   by   department,    agency   by    agency." 

One  answer  to  this  kind  of  dilemma  in  government  is  to  divert  responsibility 
by  ."setting  up  a  board  or  commi.s.sion — a  fourth  entity  largely  independent  of 
the  three  branches,  doing  what  they  seem  unable  to  do.  The  board's  members 
are  appointed  to  rather  long  fixed  terms,  ostensibly  freeing  them  from  any 
fear  of  retaliation  on  account  of  their  decisions.  They  might  be  politicians 
themselves,  but  their  roughly  coordinate  status  with  the  President,  congress- 
men, and  judges  somehow  is  supposed  to  assure  thedr  impartiality  and  spur 
them  to  action. 

The  trouble  with  this  device  is  that  the  new  entity  can  quickly  become  a 
non-entity  by  fading  into  the  bureaucratic  jungle.  The  board  has  low  visibility 
to  begin  with,  since  its  members  are  appointees  who  lack  a  popular  base  in 
the  electorate.  In  time,  as  Ralph  Nader  has  pointed  out  with  respect  to  the 
regulatory  agencies,  the  so-called  independent  agency  tends  to  forget  the  puhlic 
interest  and  to  see  its  mission  as  servicing  the  groups  it's  supiiosed  to  regu- 
late. When  this  happens,  tlie  voters  don't  know  where  to  turn.  They  blame  the 
President  or  Congress,  only  to  be  reminded  by  these  oflScials  that  responsibility 
has  been  vested  in  a  panel  that  is  now  beyond  their  reach. 

A  variation  of  the  board  concept  might  be  to  set  up  a  panel  composed  of 
representatives  from  the  Executive.  Legislative  and  Judicial  branches.  For 
example,  the  President  could  appoint  a  couple  of  Cabinet  members,  the  Speaker 
of  the  Hou.se  could  name  some  of  the  luminaries  from  his  province,  and  the 
Chief  Justice  could  select  a  few  judges  to  share  power  with  them.  In  this  way, 
operation  of  the  agency  would  become  a  joivt  responsibility  of  the  three 
branches.  The  board  member.s.  being  better  known  to  the  people,  presumably 
would  be  con.spicuous  and  responsive  to  public  opinion. 

However.  I  don't  think  this  would  work  either  because  in  essence  it  would 
be  a  replication  of  the  system  we  already  have.  The  three  branches  would 
continue  to  participate  in  policing  themselves— by  proxy.  On  such  a  board, 
there  would  be  three  distinct  factions,  each  perceiving  a  loyalty  to  its  own 
constituency  in  the  Legislative,  Executive,  and  Judicial  domains.  Under  such 
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circumstances,  there  are  more  likely  to  be  compromises  in  the  triumvirate 
than  hard  decisions. 

Another  possibility  would  be  to  select  one  of  the  three  branches  to  run  the 
agency  on  behalf  of  itself  and  the  other  two.  Obviously,  though,  it  couldn't  be 
the  judiciary,  which  doesn't  do  well  when  it  ventures  into  the  enforcement 
business.  Having  no  muscle  of  its  own,  it  would  have  to  call  on  the  Executive 
Branch  to  enforce  its  edicts.  And  the  judges,  in  the  end,  would  wind  up  re- 
viewing the  fairness  of  what  they  themselves  had  decreed. 

To  put  Congress  in  charge  would  be  another  mistake.  Congress  has  no  enforce- 
ment powers,  either.  Besides,  it's  too  distended  in  structure — and  too  frequently 
immobilized  by  partisan  squabbling  over  ethics.  In  the  Bobby  Baker  case,  for 
example,  politics  precluded  a  thorough  investigation.  The  lawmakers  also  have 
certain  inhibitions  that  may  disable  them.  As  the  Pulitzer-Prize  winning 
journalist.  Clark  Mollenhoff,  has  observed,  they're  vulnerable  to  AVhite  House 
pressure.  During  the  time  of  Lyndon  Johnson,  Mollenhofl:  wrote :  "Congressmen 
and  Senators  are  becoming  increasingly  reluctant  to  investigate,  or  even  to 
siieak  on  the  floor,  when  to  do  so  would  offend  an  administration  that  con- 
trols the  placement  of  multimillion-dollar  contracts,  the  location  of  new  facili- 
ties, and  other  largesse  ...  It  is  difficult  to  imagine  circumstances  under  which 
an  extremely  clever  President  could  use  the  power  over  military  contracts, 
social  programs  and  political  appointments  to  bring  an  end  to  the  independent 
congressional  investigation  as  we  have  known  it." 

Granting  Congress'  unfitness  to  run  the  agency  directly,  I  suppose  it  might 
be  said  it  could  do  so  indirectly  through  the  Comptroller,  an  official  whose 
integrity  has  never  been  questioned.  Senators  already  file  their  confidential 
financial  statements  with  him.  In  many  of  the  current  proposals  for  reform,  he 
would  be  assigned  still  more  responsibility.  As  head  of  Congress'  General  Ac- 
counting Office,  the  Comptroller  General  has  wide  latitude  to  investigate  gov- 
ernment agencies.  He  can  well  afford  to  ignore  the  political  consequences 
because,  next  to  the  judges,  he  holds  a  post  more  secure  than  any  in  the  federal 
system.  He  serves  a  fifteen-year  term. 

The  catch  is  that  he  doesn't  investigate  his  bosses  in  Congress.  Besides,  how 
many  voters  ever  heard  of  the  estimable  Elmer  B.  Staats.  the  present  Comp- 
troller General?  Could  there  be  widespread  public  confidence  in  an  official — an 
ethics  "czar"  if  he  were  made  one — who  has  so  little  standing  with  rank- 
and-file  citizens?  It  wasn't  the  people  who  put  him  in  office,  and  they  would 
have  no  way  of  removing  him  should  they  ever,  for  some  reason,  want  to. 

Mr.  Chairman,  I  appear  to  be  posing  a  dilemma  here.  If  we  refuse  to  let 
the  politicians  police  themselves  and  if.  in  addition,  we  refuse  to  entrust  this 
task  to  the  usual  nondescript  "independent"  agency,  then  to  whom  do  we 
turn?  I  submit  that  the  answer  lies  in  a  new  concept — establishing  an  agency 
that  combines  true  independence  with  visibility  and  accountability,  structuring 
the  agency  in  a  way  that  ties  it  in — perceptibly — with  the  highest  level  of 
government.  We  can  accomplish  this  by  putting  the  agency  under  the  control  of 
.1  board  of  five  members,  with  the  President  of  the  United  States  serving  as 
chairman  and  with  the  four  other  members,  appointed  by  the  President  and 
confirmed  by  the  Senate,  holding  life  tenure,  as  federal  judges  do.  H.R.  10218 
spells  out  how  the  President,  or  a  surrogate  designated  by  him  as  his  alter 
ego  on  the  board,  would  interact  vi^ith  the  other  board  members,  under  a  sys- 
tem of  checks  and  balances  that  would  keep  both  in  line — yet  out  front  where 
the  people  can  see  them. 

I  realize,  of  course,  that  in  this  era  of  "Watergate  it  would  seem  to  be 
insensitive,  and  lacking  wisdom,  to  repose  such  .seeming  authority  in  the 
Pre.sident — authority  not  only  to  apparently  be  his  own  policemnn.  but  also 
to  police  Members  of  Congress.  As  I  will  show  in  a  few  moments,  however,  his 
real  authority  would  be  carefully  constricted.  But  first  I  would  like  to  cite 
some  reasons  for  putting  the  President,  nominally,  in  charge  at   the  board. 

The  main  reason  for  doing:  this  is  that  it  provides  a  focal  point  for  responsi- 
bility and.  in  doing  so.  it  follows  and  preserves  the  lines  of  anthoritv  set  forth 
in  the  Constitution.  The  President  is.  after  all,  the  government's  chief  pnforce- 
nient  officer,  and.  historically,  he  has  provided  moral  leadership  as  •y^•p^^.  With 
Watergate  behind  ns.  we  might  hone  for  a  return  to  this  state  of  affairs.  The 
firt  that  thp  board's  actions  would  be  taken  in  the  Presid<^nt's  nnme  would 
preclude  diffusion  of  authority  and  responsibility,  a.s  seen  from   the  vantage 
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point  of  the  voters,  and  it  would  provide  them  with  a  proper — and  effective — 
point  of  reference.  Also,  the  President's  seat  at  the  helm  of  the  board  would 
give  this  agency  prestige  and  clout,  keeping  it  in  the  public  eye. 

Besides  having  the  President  himself  as  chairman,  the  board  would  be  dis- 
tinguishable from  other  so-called  independent  agencies  in  that  its  four  regular 
members  would  serve  for  life,  subject  to  removal  only  by  impeachment.  Life- 
time tenure  would  assure  true  independence  for  the  board  members  (who  would 
be  inherited,  as  it  were,  by  any  new  President  on  his  inaugural).  There  would 
be  no  reason  for  them  to  feel  inhibited  about  prodding  the  President  and 
seeing  to  it  that  he  does  his  job.  They  would  not  be  as  vulnerable  as  members 
of  other  government  boards,  who  are  appointed  to  fixed  terms  and  who  could 
be  confronted  with  the  need  to  make  particularly  sensitive  decisions  on  the 
brink  of  the  expiration  of  their  terms.  In  such  cases  the  member  sometimes 
votes,  or  is  suspected  of  voting,  in  a  w'ay  to  best  assure  his  reappointment  by 
the  President.  Having  no  concern  about  who  is  elected  President,  or  who  is 
elected  or  re-elected  to  Congress,  since  the  board  members'  jolis  would  not 
depend  on  such  decisions  by  the  electorate,  the  board  would  have  maximum 
and  assured  freedom  from  outside  influence. 

H.R.  10218  would  further  enhance  the  actual  power  of  the  board  vis-a-vis 
the  largely  nominal  authority  of  the  President.  The  bill  says  that  no  more 
than  two  of  the  appointed  members  may  belong  to  the  same  political  party. 
There  is  a  further  requirement  that  at  least  four  members  constitute  a  quorum. 
This  would  prevent  what  might  at  some  time  be  a  faction  of  the  board,  acting 
with  or  without  Presidential  leadership,  from  making  important  decisions  at 
a  rump  session.  Moreover,  the  bill  asserts  that  the  President  may  vote  as  a 
member  of  the  board  only  under  two  sets  of  circumstances — first,  to  join  in  a 
unanimous  decision  of  the  board  or.  second,  to  break  a  tie.  Should  it  ever 
become  necessary  for  the  President  to  cast  a  tie-breaking  vote,  a  great  deal 
of  public  attention  would  be  focussed  on  him  and  he  would  have  to  answer  for 
his  action.  But  in  most  cases,  as  is  evident,  the  President  would  have  little 
actual  control  because  as  he  would  not  be  participating  in  board  actions  as  a 
voting  member,  even  though  the  board  would  have  the  advantage  of  func- 
tioning in  his  name.  It  is  at  this  level  where  we  should  want  the  board  to 
operate,  because  nothing  is  so  vital  to  the  functioning  of  our  democracy  than 
assuring  its  integrity. 

H.R.  10218  confers  extraordinary  powers  on  the  board.  It  would  have  author- 
ity to  issue  subpoenas,  conduct  hearings,  seek  injunctions  in  civil  proceedings 
and  to  go  to  the  grand  jury  and  then  to  court  to  prosecute  its  own  cases  in 
criminal  proceedings.  In  other  words,  the  board  would  operate  independently 
of  the  President's  Justice  Department.  As  you  know,  IMr.  Chairman,  no  agency 
set  up  to  police  the  three  branches  could  have  true  independence,  or  be  effec- 
tive, unless  it  were  able  not  only  to  investigate  complaints,  and  to  launch 
investigations  on  its  own  initiative,  but  also  to  follow  through  without  depend- 
ing on  the  usual  enforcement  agencies  of  government  which  might  be  inider 
the  Influence  of  someone  about  to  be  prosecuted.  To  this  end,  the  board  would 
of  course  have  its  own  staff,  headed  by  an  executive  director  and  general 
counsel,  appointed  by  and  serving  at  the  pleasure  of  the  board,  plus  a  cadre  of 
professional  civil  servants. 

What  would  be  the  jurisdiction  of  this  board,  Mr.  Chairman?  One  of  its 
primary  duties  would  be  implementation  and  enforcement  of  campaign  finnnc- 
ing  legislation  acting  in  the  role  of  an  elections  commission  as  contemplated 
by  S.  372  and  S.  3Ci44.  the  two  major  pieces  of  reform  legislation  that  have 
already  been  approved  by  the  Senate  and  now  are  pending  in  the  House. 

The  board  could  also  make  a  study  of  how  it  might  "monitor  and  review 
fund-raising  and  other  financial  activities  of  persons  holding  public  office."  If 
legislation  resulted  from  such  a  study,  it  would  put  the  board  in  business 
between  elections,  as  well  as  during  elections.  It  is  no  .secret.  Mr.  Chairman, 
that  the  ordinary  expenses  of  holding  public  office — I  am  thinking  of  Congress 
particularly — are  not  adequately  covered  by  existing  governmental  expense 
allowances.  For  example,  many  of  us  find  it  necessary  to  make  many  more 
trips  home  per  year  than  the  government  reimburses  us  for.  To  this  end,  some 
Members  maintain  a  special  fund.  I  happen  to  think  that  the  public  ought  to 
know  where  the  money  for  these  funds  come  from,  and  how  it  is  spent — since' 
we  are  speaking  here,  after  all,  about  what  might  properly  be  seen  as  official 
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activities  of  the  Congressman.  Perhaps  such  a  study  would  pave  the  way  for 
our  adopting  more  realistic  expense  allowances  for  ourselves  and  other  gov- 
ernmental officials ;  perhaps  it  would  result  in  legislation  calling  merely  for  a 
public  accounting  of  such  funds. 

The  board  also  would  take  jurisdiction,  as  I  have  indicated,  over  conflict-of- 
interest  problems.  In  fairness  to  public  officials  in  all  three  branches,  Mr. 
Chairman,  isn't  there  a  single,  clear  standard  that  we  cau  adopt  to  identify 
conflicts  of  interest  when  they  occur,  and  to  enact  a  law  that  will  prevent 
them  from  occurring?  Several  solutions  have  been  suggested,  but  each  has 
failings  as  well.  Some  of  these  are  disclosure,  divestiture,  trusteeships,  absten- 
tion from  participation  in  certain  government  actions  when  one's  financial 
interests  might  appear  to  be  at  stake,  and  so  forth.  I  propose  in  H.R.  10218^ 
Mr.  Chairman,  to  have  the  board  study  this  problem  and.  then  recommend  to 
Congress  appropriate  legislation  that  would  establish  a  uniform  government- 
wide  test  of  what  constitutes  an  illegal  conflict  of  interest,  and  a  single  set  of 
rules  for  preventing  and  erasing  such  conflicts  in  all  three  branches.  It  would 
become  the  responsibility  of  the  board  to  implement,  administer  and  enforce 
this  legislation. 

The  board  members  could  function  in  still  another  important  capacity.  They 
could  serve  the  Government  as  a  permanent  panel  of  ethical  advisers.  For 
there  are  other  aspects  of  conflict  of  interest  besides  those  I've  touched  on  so- 
far.  The  board  could  make  investigations  in  these  areas,  conduct  hearings,- 
and   through   the   President,    recommend   new   legislation    to    Congress. 

For  example,  one  problem  is  the  government  regulator  who  winds  up  work- 
ing for  the  company  he  has  been  regulating.  Was  he  given  the  job  as  a  payoff? 
Should  his  new  position  cast  doubt  on  decisions  he  might  have  made  in  favor 
of  the  company  while  he  was  on  the  government  payroll?  On  the  other  hand, 
since  he  has  expertise  in  a  field  valued  by  the  company,  and  since  he  had 
served  the  government  industriously  until  retirement  age,  is  it  fair  to  pro- 
hibit this  former  public  employee  from  capitalizing  on  the  knowledge  he  had 
acquii'ed  honestly? 

How  widespread  is  this  problem,  anyway?  A  study  of  the  Food  and  Drug 
Administration  made  by  the  staff  of  the  Senate  Select  Committee  on  Small 
Business  revealed  that  the  agency  had  become  a  steppingstone  into  the  phar- 
maceutical industry  for  at  least  twenty-four  of  its  top  officials  in  1906,  1967, 
and  1968.  Senator  William  Proxmire  of  Wisconsin  took  a  sighting  in  1960  on 
the  hundred  corporate  giants  doing  the  most  business  with  the  Pentagon.  He 
counted  2.072  retired  military  officers  of  high  rank  on  the  pnyroUs  of  these 
war  contractors — three  times  the  number  that  had  been  working  for  the  top 
hundred  ten  years  earlier.  Proxmire  told  the  Senate:  "This  matter  is  par- 
ticularly dangerous  in  a  situation  where  only  11.5%  of  military  contracts  are 
awarded  on  a  formally  advertised  comiietitive  bids  basis  .  .  .  when  almost  .  .  . 
all  military  contracts  are  negotiated  with  only  one,  or  one  or  two,  contractors. 
.  .  .  There  is  a  subtle  or  unconscious  temptation  to  the  officer  still  on  nctive 
duty.  After  all.  he  can  see  that  over  2.000  of  his  fellow  officers  work  for  the 
big  companies.  How  hard  a  bargain  does  he  drive  with  them  when  he  is  one 
or  two  years  away  from  retirement?" 

Another  problem  is  private,  off-the-record  contracts  between  government 
officials.  A  congressman  might  drop  a  word  to  a  friend  in  the  Internal  Revenue 
Service,  asking  him  to  deal  gently  with  a  taxpayer  in  his  district.  Or  he  might 
whisper  something  to  a  Pentagon  functionary  who  is  about  to  nward  a  lucra- 
tive contract.  For  example.  Air  Force  Secretary  Eugene  I\r.  Zuckert  henrd  on 
the  QT  from  at  least  one  dozen  members  of  Congress  during  the  competition 
for  the  TFX  airplane  contract.  Such  contacts  are  referred  to  by  lawyers  as 
"ex  parte  communications."  The  popular  pejorative  is  "the  fix."  In  the- 
Zuckert  case,  were  any  of  the  lawmakers  representing  private  interests,  or 
were  all  of  them  trying  to  win  industry  for  their  districts  and  jobs  for  their 
constituents?  Are  the  voters  back  home  best  represented  by  a  soft-shoeing 
congres.sman.  if  that's  the  best  way  to  get  things  done?  Or  should  all  such 
contracts  be  made  a  matter  of  public  record? 

Still  another  problem  is  the  profusion  of  federal  advisory  committees, 
boards,  commissions,  councils,  conferences,  panels,  and  task  forces.  Many  are 
composed  of  per.sons  outside  the  government  who  advise  government  x-egu- 
lators  exactly  in  those  areas  of  economic  activity  where  they  have  interests  at 
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stake.  The  government  solicits  their  opinions  because  they're  experts,  but 
how  much  of  their  advice  is  self-serving  V  Testimony  before  a  House  committee 
in  1970  revealed  there  are  1,159  such  groups.  A  representative  of  the  Comp- 
troller General  told  the  committee:  "It  would  appear  that  Presidential  (ad- 
visory groups)  have  definite  impact  on  policies  and  operations  of  the  gov- 
ernment, with  little  or  no  apparent  supervision." 

A  familiar  problem  is  lobbying  in  Congress  by  special-interest  groups.  Some- 
times what  they  want  happens  to  be  in  the  public  interest,  sometimes  not.  In 
any  event,  the  laws  for  identification  and  regulation  of  lobbyists  are  loose. 
Many  influence  peddlers  get  by  without  registering  as  lobbyists,  reporting  only 
a  part  of  their  activity.  As  in  the  case  of  campaign  contributions,  no  one  is 
charged  directly  with  enforcement  of  the  law.  The  Secretary  of  the  Senate 
and  the  Clerk  of  the  House  receive  registrations  but  make  no  effort  to  determine 
who  might  have  failed  to  register.  Here,  too.  Justice  Department  policy  has 
been  to  investigate  only  when  complaints  are  received.  Prosecutions  have  been 
rare.  Therefore,  administration  of  the  lobbying  statutes  could  be  added  to  the 
board's  jurisdiction. 

Thank  you,  Mr.  Chairman.  This  is  a  broad  and  ambitious  proposal.  I  hope 
it  has  merit,  and  I  trust  your  Subcommittee  will  consider  it  carefully. 


Columbia  University  in  the  City  of  New  York, 

School  of  Law, 
2VCWJ  York,  N.Y.,  February  12, 1974. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Siibcommittee  on  Separation  of  Powers,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Ervin:  Thank  you  for  your  letter  of  February  4th  inviting 
me  to  testify  at  the  hearings  scheduled  by  the  Subcommittee  on  Separation  of 
Powers  on  S.  2803  and  for  the  copy  of  the  bill  that  you  enclosed.  I  regret 
that  r  shall  be  unable  to  attend  as  I  already  have  commitments  for  the  days  on 
which  the  hearings  will  be  held,  including  a  scheduled  meeting  on  April  2d 
of  the  Commission  on  the  Revision  of  the  Federal  Appellate  System,  of  which 
I  am  a  member. 

Though  I  am  happy  to  learn  that  the  problem  of  safeguarding  the  ad- 
ministration of  federal  law  from  improper  political  influence  is  receiving  your 
attention,  I  do  not  consider  the  structural  changes  that  S.  2803  would  make  to 
be  a  helpful  approach  to  solution. 

The  structural  changes  involved  are,  as  I  read  the  bill  (1)  to  have  the  At- 
torney General,  Deputy  Attorney  General  and  Solicitor  General  appointed  for 
a  term  of  six  years,  subject  to  removal  by  the  President  only  for  "neglect  of 
duty  or  malfeasance  in  ofiice" ;  and  (2)  to  vest  the  authority  to  appoint  the 
Assistant  Attorneys  General,  the  Director  of  the  Federal  Bureau  of  Investi- 
gation, the  United  States  Attorneys  and  Marshals,  as  well  as  subordinate 
personnel,  in  the  Attorney  General  alone,  vdth  the  Director  appointed  for  a 
four-year  term. 

Since  you  ask  for  an  expression  of  my  views,  I  shall  comment  on  these 
proposals  in  turn. 

First.  The  appointment  of  the  Attorney  General,  Deputy  and  Solicitor  Gen- 
eral for  a  term  would  either  have  no  practical  effect,  as  is  presently  the 
case  with  the  term  of  the  United  States  Attorneys,  or  have  effects  that  I 
consider  undesirable. 

I  do  not  see  how  the  President  coTild  be  held  legally  and  politically  re- 
sponsible for  the  performance  of  his  constitutional  duty  to  "take  care  that  the 
laws  be  faithfully  executed"  if  the  function  of  executing  the  laws  were  vested 
in  officials  meant  to  be  independent  of  presidential  direction.  A  President  who 
takes  the  responsibility  seriously  must,  it  seems  to  me,  have  at  the  helm  of 
the  Department  of  Justice  a  person  of  his  own  choice  in  whom  he  continuously 
reposes  confidence,  subject  of  course  to  the  veto  of  his  selection  that  the  Senate 
can  impose.  The  only  real  alternative  to  that  arrangement  is,  in  my  opinion, 
to  convert  the  Attorney  General  into  an  elected  officer  but  state  and  local 
experience  with  that  plan  hardly  commends  it  as  a  constitutional  improvement. 

My  own  experience  in  the  Department  of  Justice,  long  as  it  was,  occurred 
half  a  lifetime  ago  but  I  considered  then  that  the  position  of  the  Attorney 
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General  and  the  tradition  of  the  office  gave  him  all  the  independence  he  could 
use  in  dealing  with  the  President,  the  Congress  and  the  public.  The  matter 
is  too  subtle  to  be  stated  in  a  sentence  but  you  will  understand  me  if  I  say 
that  an  Attorney  General  who  seeks  to  perform  his  duty  to  the  law  will  often 
need  i>olitical  support  that  no  one  but  the  White  House  can  provide.  A  term 
appointee  would  find  himself,  I  think,  with  less,  not  more,  autonomy  in  the 
enforcement  of  the  law.  Once  a  change  in  the  presidency  had  occurred,  I  do 
not  see  how  he  could  actually  survive. 

In  saying  this,  I  am  not  as  defeatist  as  I  may  appear,  for  I  believe  that 
Congress  is  in  strong  position  to  exercise  surveillance  over  departmental  per- 
fonnance  and  to  deal  with  executive  irresiwnsibility  in  the  execution  of  the 
laws.  If  there  is  need  for  institutional  change,  I  should  myself  direct  atten- 
tion to  the  possibilities  of  strengtliening  the  function  of  surveillance. 

Second.  The  second  group  of  changes  proposed  by  the  bill  namely,  vesting 
the  appointing  i)ower  for  other  departmental  officials  in  the  Attorney  General 
alone,  seem  to  me  more  worthy  of  attention.  The  principal  goal  here,  however, 
would  be  the  elimination  of  direct  senatorial  influence  in  the  appointment 
process.  That  would  not  have  been  a  feasible  proposal  in  my  time,  though  I 
can  think  of  controversies  and  difficulties  that  would  have  been  avoided  had 
it  been  in  force.  "Whether  the  proposal  may  have  greater  feasibility  today,  I 
feel  no  present  competence  to  judge.  I  recognize,  however,  that  the  confirma- 
tion process  has  often  served  a  useful  purpose,  as  surely  it  did  in  the  recent 
past.  I,  at  least,  have  not  yet  been  persuaded  that  the  case  for  its  elimination 
has  been  made. 

Third.  There  is  a  final  point  that  merits  comment,  I  believe,  namely  that 
you  consider  it  implicit  in  the  bill  that  the  Attorney  General  would  no  longer 
be  a  member  of  the  Cabinet.  I  suppose  this  follows  from  the  removal  of  the 
Department  of  Justice  from  the  statutory  category  of  the  "Executive 
Departments". 

I  do  not  consider  this  to  be  a  useful  change.  The  President  and  the  Depart- 
ments need  a  larger,  not  a  smaller,  legal  component  in  their  deliberations  and 
their  policy  determinations.  The  presence  of  the  Attorney  General  at  the 
highest  level  of  consultation  and  the  status  of  his  formal  opinions  seem  to 
me  to  be  conducive  to  that  end. 

With  hiirh  regard  and  cordial  good  wishes,  I  am, 
Faithfully, 

Herbert  Wechsler. 
Harlan  Fiske  Stone  Professor  of  Constitutional  Lata. 


The  Universitt  of  OKLAHO^rA, 
Norman,  Okla.,  February  S,  lOlJf. 
Hon.  Sam  J.  Ervin,  Jr., 

U.S.  Senate.  Chairman.  Subcommittee  on  Separation  of  Powers,  Committee  on 
the  Judiciary,  Washington,  D.C. 

Dear  Senator  Ervin  :  I  sincerely  appreciate  your  letter  of  February  4  for- 
warding me  a  copy  of  projwsed  Senate  Bill  2803  on  the  establishment  of  the 
Department  of  Justice  as  an  independent  agency  of  the  United  States. 

It  seems  to  me  that  this  bill  grows  entirely  out  of  the  Watergate  situation, 
as  opposed  to  almost  200  years  of  reasonably  satisfactory  experience  with 
Cabinet  government  in  the  United  States.  The  Department  of  Justice  belongs 
in  the  Cabinet,  and  I  think  it  should  continue  there.  Therefore,  I  am  opposed 
to  Senate  Bill  2803. 

I  know  that  people  in  Washington,  and  you  in  particular,  are  concerned  about 
the  Watergate  situation,  as  are  all  of  those  in  the  legal  profession  who  are 
intere.sted  in  the  integrity  of  government  in  this  country.  I  would  suggest, 
however,  that  the  impact  of  the  Watergate  milieu  will  be  such  that  a  situation 
of  this  type  is  unlikely  to  occur  at  any  time  in  the  immediate  future  and 
hopeftilly  not  for  at  least  another  200  years  in  the  history  of  this  nation. 

It  seems  to  me  that  the  government  might  better  concern  itself  with  a 
thorough  reorganization  of  the  administrative  and  executive  agencies  in  order 
that  they  might  function  more  efficiently  and  with  less  overlap.  Further,  it 
seems  to  me  that  the  Congress  might  concern  itself  more  properly  with  efforts 
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to  make  it  a  more  effective  arm  of  government  in  order  that  future  Water- 
gates  will  not  occur. 

With  best  wishes,  I  remain, 
Sincerely  yours, 

Robert  R.  Weight, 
Dean,  College  of  Law, 

Director,  Law  Center. 
P.S. :  One  suggestion  which  I  might  offer  is  that  Justice  continue  as  it  has, 
but  that  a  separate  Ombudsman  type  of  agency  be  set  up  as  a  "watchdog" 
■dealing  with  various  diverse  concerns  relating  to  the  integrity  of  government 
in  all  uf  its  branches  and  bureaus.  This  agency  would  be  independent  in  nature, 
although  subject  to  the  fiscal  powers  of  the  Congress.  I  would  be  willing  to 
•explore  that  possibility  further  if  you  thought  it  worthwhile  to  do  so. 


SUPPLEMENTAL  MATERIALS 

American  Bar  Association, 
Washington  D.G.,  November  26,  1973. 
RuFUs  L.  Edmisten,  Esq. 
Chief  Counsel, 

Subcommittee  on  Separation  of  Powers, 
Washbigton,  D.  C. 

Dear  Rtifus  :  With  reference  to  our  telephone  conversation  this  morning,  I 
am  enclosing  copies  of  press  releases  announcing  the  creation  of  the  Ameri- 
can Bar  Association  Special  Committee  to  Study  Federal  Law  Enforcement 
Agencies.  As  I  mentioned,  we  had  received  assurances  from  Attorney  General 
Richardson  that  the  Department  of  Justice  was  prepared  to  offer  its  fullest 
cooperation  in  advancing  the  goals  of  the  Special  Committee. 

I  am  enclosing  a  recent  mailing  accomplished  to  a  number  of  judges  relating 
to  the  draft  legislative  proposal  for  a  National  Institute  of  Justice,  together 
with  the  report.  "Quest  for  Justice",'^  relating  to  the  development  of  the  con- 
cept by  our  Commission  on  a  National  Institute  of  Justice.  You  should  be 
aware  that  the  Commission  has  not  yet  endorsed  specific  legislation  nor  is 
it  prepared  to  do  so.  As  you  may  know.  Senator  Humphrey  has  introduced 
legislation  which  seeks  to  establish  an  NIJ.  This  bill  has  been  referred  to  the 
Subcommittee  on  Improvements  in  Judicial  Machinery.  You  will  note  that  Ken 
Pye  of  Duke  is  a  member  of  the  Commission  and  could  be  of  considerable 
assistance  to  you  in  this  matter. 

Best  regards. 
Sincerely, 

John  P.  Tracet, 
Associate  Director. 

ABA  Creates  Group  to  Study  Federal  Law  Enforcement;  Meserve  Suggests 

Removing  Politics  From  Justice 

(Press  Release  of  the  American  Bar  Association) 

Hollywood,  Fla.,  June  15. — The  president  of  the  American  Bar  Association 
today  announced  the  creation  of  a  Special  Committee  to  Study  Federal  Law 
Enforcement  Agencies. 

In  disclosing  the  action  by  ABA's  board  of  governors,  Boston  attorney 
Robert  W.  Meserve  told  members  of  The  Florida  Bar  that  there  might  be 
some  functions  of  the  U.S.  Department  of  Justice  and  other  agencies  "which 
can  somehow  be  removed  from  politics  more  than  they  have  been." 

The  new  committee's  assignment.  Meserve  said,  will  be  to  study  the  basic 
organizational  framework  for  all  the  investigative  and  prosecutorial  functions 
of  the  federal  justice  system. 

Meserve  said  one  question  the  five-man  committee  would  likely  examine 
is  whether  the  Attorney  General,  "who  is  politically  responsible  to  the  Presi- 
dent in  the  same  sense  as  any  other  member  of  the  Cabinet,"  ought  to  have 
ultimate  responsibility  for  investigating  and  prosecuting  some  types  of  federal 
<?rimes. 


Not  published  In  this  hearing  record. 
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"This  is  another  way  of  saying  that  there  may  be  some  functions  presently 
part  of  the  activity  of  the  Department  of  Justice  or  other  agencies  which  can 
somehow  be  removed  from  politics  more  than  they  have  been,"  Meserve  added. 

The  ABA  board  resolution  creating  the  new  study  group  emphasized  that 
the  panel's  work  was  not  intended  to  impede  or  interfere  with  any  current 
investigations  or  litigation.  Its  chairman  and  members  will  be  named  in  the 
near  future. 

Meserve  also  emphasized  that  the  committee  "is  not  intended  to  probe  Water- 
gate.'' Another  Watergate  investigation  "would  only  add  confusion  to  an 
already  complicated  situation,"  he  said. 

He  told  the  lawyers  meeting  here  that  public  apathy  toward  Watergate  and 
its  related  scandals  represents  "a  far  more  serious  situation"  than  the  dis- 
honest and  criminal  acts  of  those  allegedly  involved.  This  apathy,  he  added, 
may   be  Watergate's   "most  tragic  aspect." 

While  Watergate  has  captured  the  imagination  of  many,  Meserve  said  there 
is  "still  an  underlying  mood  of  apathy"  with  "far  too  many  who  dismiss  the 
entire  affair  as  'something  which  everyone  does'." 

"This  attitude,"  he  said,  "creates  a  far  more  serious  situation  than  the  dis- 
honest and  criminal  acts  of  a  few  individuals,  no  matter  how  highly  placed." 

Mesers'e  also  said  the  current  scandals  "must  be  distressing  to  those  tens 
of  thousands  of  honorable,  upright  members  of  the  bench  and  bar  who  have 
practiced  throughout  their  professional  careers  in  a  matter-of-course  observance 
of  the  highest  standards  of  professional  ethics  and  morality." 

He  urged  citizens  and  lawyers  alike  to  be  "extremely  careful  in  separating 
"What  has  been  or  will  be  proved  from  what  has  been  alleged  and  is  only 
speculation."  He  said  this  was  especially  important  in  the  "current  spectacle 
of  what  appears  to  be  a  group,  some  members  of  which  are  trying  to  save 
themselves  at  any  cost." 

Meserve  said  the  number  of  lawyers  accused  of  wrongdoing  in  the  Water- 
gate and  related  scandals  represent  to  him  "one  of  the  most  disturbing  aspects." 

He  said  that  because  lawyers  as  a  professional  group  have  historically  been 
more  involved  in  government  than  other  professions,  this  fact  might  lead 
lawyers  to  expect  a  few  to  go  wrong  among  such  a  large  number.  "But  the 
relative  number  of  lawyers  allegedly  in  the  present  cast  staggers  belief,"  he 
decla  red. 

Asking  what  went  wrong  with  lawyers  and  Watergate,  Meserve  said  it 
seemed  absurd  to  discuss  legal  ethics,  adding:  "Surely,  it  does  not  require 
a  close  reading  of  the  ABA  Code  of  Professional  Responsibility  to  support 
the  proposition  that  breaking  and  entering  is  wrong— that  perjury  is  wrong — 
or  that  bribery  is  wrong." 

For  lawyers,  Meserve  said,  the  lessons  of  Watergate  may  be  that  of  con- 
stantly being  on  guard  to  preserve  professional  independence  and  also  detach- 
ment "not  only  from  the  over-zealous  client  who  seeks  what  is  improper,  but 
from  the  urgings  of  our  own  ambition  and  self-interest." 

There  are  some  Watergate  developments  which  reflect  well  on  the  legal 
profession,  Meserve  said.  Among  those  he  cited  were  the  roles  of  Judge  John 
Sirica,  Attorney  General  Elliot  Richardson  and  Special  Prosecutor  Archibald 
Cox. 

Meserve  said  the  common  theme  running  through  the  Watergate  and  other 
scandals  is  money — funds  made  available  for  what  evolved  as  illegal  purposes. 
He  said  that  the  legal  profession  must  explore  possible  alternate  means  of 
financing  political  campaigns.  This  broad  public  issue  requires  leadership  re- 
sponsibility from  the  legal  profession  to  support  constructive  reform,  he 
concluded. 

Spann  Named  Chairman  of  ABA   Group 
TO  Sttjdt  Federal  Law  Enforcement 

(Press  release  of  the  American  Bar  Association) 

Washington,  D.C,  Aug.  3 — William  B.  Spann,  Jr.,  Atlanta  attorney  and 
former  chairman  of  the  American  Bar  Association's  House  of  Delegates, 
today  was  named  chairman  of  a  newly  created  Special  Committee  to  Study 
Federal  Law  Enforcement  Agencies. 

ABA  President  Robert  W.  Meserve,  Boston,  announced  formation  of  the 
five-member  committee  on  June  15,  explaining  that  its  assignment  is  to  study 
the  basic  organizational  framework  for  all  the  investigative  and  prosecut/^rlal 
functions  of  the  federal  justice  system. 
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More  specifically,  Meserre  said  th^e  committee  would  look  into  some  func- 
tions of  the  U.S.  Department  of  Justice  and  other  agencies  "which  can  some- 
how be  removed  from  politics  more  than  they  have  been." 

He  added  that  one  question  the  committee  would  likely  examine  is  whether 
the  Attorney  General,  "who  is  politically  responsible  to  the  President 
in  the  same  sense  as  any  other  member  of  the  Cabinet,"  ought  to  have 
ultimate  responsibility  for  investigating  and  prosecuting  some  types  of  federal 
crimes. 

"This  is  another  way  of  saying  that  there  may  be  some  functions  presently 
part  of  the  activity  of  the  Department  of  Justice  or  other  agencies  which 
can  somehow  be  removed  from  politics  more  than  they  have  been,"  Meserve 
added. 

While  the  panel's  assignment  from  the  Association's  board  of  governors 
is  broad  in  nature,  Meserve  emphasized  that  its  works  "is  not  intended 
to  probe  Watergate."  He  noted  that  the  ABA  board  resolution  creating  the 
group  emphasized  that  its  activities  were  not  intended  to  duplicate  any  cur- 
rent investigations  but  rather  to  explore  ways  to  make  the  law  enforcement 
agencies  professionally  independent  legal  arms  of  the  government  by  insulat- 
ing them  from  partisan  influences." 

Others  named  to  the  committee  were:  Chester  Bedell,  Jacksonville,  Fla., 
attoi-ney ;  New  Hampshire  Supreme  Court  Justice  William  A.  Grimes,  Dover. 
N.H. ;  Keith  Mossman,  Vinton,  la.,  attorney;  and  Cecil  F.  Poole,  San  Fran- 
cisco   attorney. 


Commission  ox  a  National  Institute  of  Justice, 

American  Bar  Association, 
Washington.  B.C..  November  16.  1973. 

Dear  Judge:  The  Commission  on  a  National  Institute  of  Justice  has  been 
working  for  the  past  several  months  to  formulate  and  refine  a  legislative- 
proposal  for  eventual  submission  to  Congress  to  effect  the  creation  of  a 
National  Institute  of  Justice.  The  Commission's  efforts  have  yielded  the 
enclosed  "discussion  draft"  documents :  "A  Bill  for  an  Act  Creating  a  National 
Institute  of  Justice"  and  an  accompanying  "Commentary",  discussing  and 
elaboi-ating  on  particular  aspects  of  the  Bill.  Also  enclosed  for  your  informa- 
tion is  a  three  page  introductory  statement,  entitled  "The  National  Institute 
of  Justice."  which  traces  the  history  of  the  National  Institute  proposal  and 
summarizes  the  major  elements  of  the  Commission's  discussion  draft  Bill. 

The  manifest  need  for  a  full-scale  national  program  to  examine  our  system 
of  justice  and  to  work  for  its  improvement  cannot  be  ignored.  While  many 
improvements  have  been  made  in  recent  years,  the  sheer  growth  in  size 
and  complexity  of  our  society  has  exacerbated  existing  deficiencies  and 
created  new  ones  for  our  overburdened  law  enforcement  bodies,  courts,  ad- 
ministrative agencies,  and  correctional  facilities.  The  piecemeal  approach 
that  has  characterized  past  reform  efforts  in  the  justice  field  must  give  way 
to  a  carefully  planned  program  focusing  the  nation's  attention,  energies 
arid  resources  in  a  concerted  and  constructive  manner  on  the  problems  of 
justice  in  America. 

The  Commission  seeks  your  help  in  working  toward  this  objective.  The 
enclosed  draft  documents  are  being  disseminated  to  a  broad  cross-section  of 
prominent  lawyers,  judges,  legal  organizations  and  lay  groups  concerned  about 
justice  in  America.  This  dissemination  is  being  made  so  that  you  and  the 
other  recipients  will  be  able  to  provide  the  Commission  with  reactions, 
comments,  and  suggestions.  The  Commission  plans  to  meet  in  January, 
1974  to  consider  all  such  responses  and  to  revise  its  proposals  where  appro- 
priate. 

I  would  therefore  greatly  appreciate  your  giving  me  your  thoughts  and 
ideas  with  respect  to  the  enclosed  drafts  at  your  earliest  convenience.  Re- 
sponses received  by  December  21  will  be  distributed  to  the  Commission 
members  for  their  consideration  in  advance  of  the  January  meeting;  tho^^e 
received  after  that  date  but  before  the  meeting  will  be  made  available 
to  the  Commission  members  at  the  meeting. 

We  would  hope  that  you  would  help  us  in  generating  nationwide  atten- 
tion for  this  concept.  This  can  be  done  in  speeches,  articles  and  other  ways 
to  acquaint  the  public  with  the  necessity  for  an  institution  like  the  National 
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Institute  of  Justice  to  help  strengthen  the  role  of  law  in  our  nation.  If  you 
have  a  better  idea,  or  if  you  have  a  specific  criticism  of  the  NIJ  concept, 
we  would  hope  you  would  articulate  these  also.  All  the  Commission  wants 
to  do  is  carry  out  its  mission  of  developing  a  concept,  developing  ways,  devel- 
oping means,  and  developing  an  agency  or  agencies  to  help  improve  delivery  of 
justice  to  all  Americans.  The  Commission  seeks  to  help  all  persons  and  agen- 
cies now  performing  or  proposing  to  perform  any  service  or  function  toward 
this  goal.  The  Commission  above  all  will  not  duplicate  or  interfere  with  the 
work  of  any  person  or  agency  now  working  to  improve  justice  or  proposing 
to  work  to  improve  justice. 

I  look  forward  to  hearing  from  you. 
Very  truly  yours, 

Charles  S.  Rhyne, 

C'hmrman. 

The  National   Institute   of   Justice 

(An  introductory  statement  by  the  Commission  on  a  National  Institute  of  Justice, 

American  Bar  Association ) 

The  attached  proposal  provides  for  the  creation  by  Congress  of  a  National 
Institute  of  Justice.  The  Institute  would  be  an  independent  agency  of  the 
Federal  government  charged  with  the  responsibility  of  studying  the  opera- 
tion of  the  systems  of  Justice  in  the  United  States  and  making  recommenda- 
tions for  revisions  and  improvements  in  those  systems. 

The  concept  of  such  an  Institute  is  not  a  new  one.  A  ministry  of  justice, 
performing  many  of  the  same  functions,  was  proposed  by  Mr.  Justice  Cardozo 
over  50  years  ago.  The  concept  was  further  developed  and  amplified  in  1972 
with  the  wide  dissemination  of  a  law  review  article  by  Bert  H.  Early,  Execu- 
tive Director  of  the  American  Bar  Association,  proposing  in  broad  terms 
the  creation  of  a  National  Institute  of  Justice.  Chief  Justice  Warren  Burger 
stated  that  the  article  had  "given  voice  to  a  great  need — a  great  void —  in 
our  system,"  and  he  urged  vigorous  debate  on  the  proposal. 

The  American  Bar  Association  created  a  Commission  in  August,  1972  to 
consider  the  proposal  and  advance  it  further.  The  Commission's  membership 
is  interdisciplinary,  reflecting  the  realization  that  the  legal  profession  alone 
cannot  solve  the  problems  of  justice  in  America.  The  Commission  conducted 
a  national  conference  in  Washington,  D.C.  in  December,  1972  to  consider  and 
debate  the  concept  of  a  National  Institute  of  Justice.  The  Conference,  attended 
by  over  100  individuals  of  national  prominence  from  all  walks  of  life,  pro- 
duced a  strongly  shared  sense  that  there  should  be  a  National  Institute  of 
Justice. 

Since  December,  the  Commission  has  sought  to  translate  the  thoughts  and 
ideas  generated  at  the  conference  into  a  viable  legislative  proposal.  The 
Commission's  efforts  are  embodied  in  the  "Discussion  Draft"  Bill  which 
is  attached.  The  accompanying  Commentary  reflects  the  various  factors 
considered  by  the  Commission  in  formulating  its  proposal. 

The  functions  and  responsibilities  of  the  Institute,  as  defined  in  the  Bill, 
may  be  summarized  as  follows: 

The  Institute  would  study,  in  a  thorough  and  objective  manner,  the  way 
in  which  law  and  justice  function  in  the  United  States. 

It  would  report  periodically,  but  not  less  than  annually,  to  the  people 
of  this  country  about  the  State  of  law  and  justice. 

Its  reports  would  define  the  principal  areas  of  our  law  and  justice  systems 
in  which  development  and  improvement  may  be  achieved. 

Its  reports  would  further  establish  priorities  among  these  areas,  thereby 
focusing  attention  on  those  which  are  of  greatest  concern  and  immediacy. 

The  Institute  would  provide  funding  for  the  studies  of  these  specific  con- 
cerns and  for  the  creation  of  proiwsals  or  pilot  programs  aimed  at  the  resolu- 
tion of  the  desired  problems.  In  nearly  all  cases,  these  studies  would  be 
performed  by  the  Institute  itself. 

The  Institute  would  broadly  disseminate  and  publicize  the  findings  of 
the  studies  and  projects  conducted  under  its  auspices.  The  impact  which 
such  studies  and  recommendations  produce  will  depend  on  their  persuasive 
effects  and  on  the  prestige  and   reputation   of  the   Institute. 

The  jurisdiction  of  the  Institute  would  be  as  broad  as  the  entire  field 
of  the  law  and  administration  of  justice — whether  civil,  criminal,  adminis- 
trative, or  regulatory.  The  Institute's  attention  would  in  no  way  be  confined 
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to  the  operations  of  the  courts  and  administrative  agencies  but  would  extend 
to  penal  law  and  corrections,  education  in  the  law  at  all  levels,  legal  servicea 
and  their  effectiveness,   and  systems  of  non-governmental   dispute   resolution. 

Rather  than  seeking  to  duplicate  the  noteworthy  efforts  of  other  groupa 
in  these  fields,  the  Institute  would  be  able  to  assist  in  the  coordination  of 
such  efforts. 

In  short,  the  Institute  would  focus  national  interest  and  resources  on 
the  problems  of  the  nation's  justice  system  so  that  a  unified  and  concerted 
strategy  can  be  developed  for  the  solution  of  these  problems. 


A  Bill  for  an  Act  Creating  a  National  Institute  of  Justice 

(By   the   Commission   on   a   National   Institute  of  .Justice,   American  Bar 
Association,  Discussion  Draft  No.  1,  Oct.  1973) 

NOTE — This  Bill  is  a  discussion  draft  and  is  being  circulated  for  com- 
ments only.  Neither  the  proposed  Bill  nor  the  accompanying  Commentary 
have  been  approved  by  the  ABA  Commission  on  a  National  Institute  of  Justice 
or  the  ABA  House  of  Delegates. 

CREATION  AND  POSITION   IN   GOVERNMENT 

Section  1.  There  i'f  hereby  established  an  independent  agency  to  be  known 
as  the  National  Institute  of  Justice  (hereinafter  referred  to  as  the  "Institute"). 

POWERS     AND     PURPOSES 

Sec.  2.  (a)  The  lusfitute  is  authorized  and  directed,  through  grants,  con- 
tracts, and  its  own  activities, 

(1)  To  make  evaluations  and  appraisals  of  the  effectiveness  and  qual- 
ity of  law  and  the  administration  of  justice,  including  but  not  limited 
to  civil  and  criminal  justice,  administrative  and  regulatory  law,  and 
private  legal  conflicts  and  their  resolution ; 

(2)  To  conduct  basic  and  applied  research  concerning  law  and  the 
administration  of  justice.  All  forms  of  research  inquiry  may  be  em- 
ployed, including  empirical  and  doctrinal  inquiry  and  policy  and  juris- 
prudential analysis,  according  to  their  pro.spects  for  valuable   results; 

(3)  To  conduct  experimental  programs  in  the  field  of  law  and  admin- 
istration of  justice  through  responsible  public  and  private  agencies  and 
organizations,  including  agencies  and  organizations  of  state  and  local 
government ; 

(4)  To  conduct  training  and  educational  programs  in  law,  legal 
and  judicial  procedures,  and  law-related  research  procedures.  Such  pro- 
grams may  include  fellowships  for  research,  technical  training,  and 
advanced  education ; 

(5)  To  coordinate  its  functions  with  those  of  other  governmental, 
academic,  and  research  agencies  and  organizations,  public  and  private, 
to  avoid  as  far  as  possible  conflict  of  purpose  and  duplication  of  effort 
and  to  promote  as  far  as  possible  a  common  set  of  national  priorities  in 
improving  law  and   the   administration   of  justice; 

(6)  To  conduct  such  library,  clearinghouse,  information  gathering, 
and  publication  functions  as  may  further  the  realization  of  its  other 
responsibilities ; 

(7)  To  publish  or  facilitate  publication  of  reports  of  the  research  and 
other  products  of  the  Institute  and  of  other  law-related  agencies  and 
organizations. 

(b)  In  carrying  out  these  functions  the  Institute  shall  not  undertake 
resenrch.  experimentation,  or  training  through  personnel  of  the  Institute, 
but  the  Institute  through  its  staff  may  engage  in  such  developmental  studies 
as  may  be  necessary  to  formulate  or  evaluate  research,  experimental,  or 
training  proposals. 

(c)  In  its  research,  experimental,  and  training  programs,  and  in  mak- 
ing   recommendations    for    improvement    of    law    and    the    administration    of 
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justice,  the  Institute  shall  give  particular  attention  to  the  impact  of  law 
and  the  administration  of  justice  on  the  individual  citizen  and  his  opportu- 
nity to  secure  prompt  and  effective  recognition  of  his  legal  rights,  privi- 
leges and  obligations,  and  to  securing  to  him  equal  legal  protection  and  access 
to  legal  redress  without  regard  to  income  status,  race,  sex,  religion  or 
national   origin. 

OKGANS    OF    THE    INSTITUTE 

Sec.  3.   The  Institute  shall  consist  of  a  Board  of  Directors,  an  Executive 
Pirector,  and  a  Council. 

BOARD    OF    DIKECTORS 

Sec.  4.  (a)  The  Board  of  Directors  shall  consist  of  IG  members  to  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
The  persons  nominated  for  appointment  as  members  (1)  shall  be  eminent 
in  the  fields  of  law,  and  judiciary,  the  administration  of  justice,  scholar- 
ship in  law  or  academic  disciplines  related  to  the  law,  public  administration,  or 
community  and  public  affairs;  (2)  shall  be  selected  solely  on  the  basis  of  es- 
tablished records  of  distinguished  service  or  accomplishment;  and  (3)  shall 
be  selected  after  taking  into  account  the  fields  mentioned  and  the  various 
regions  of  the  nation.  The  President  is  requested,  in  making  nominations  of 
persons  for  appointment  to  the  Board,  to  solicit  and  to  give  due  considera- 
tion to  any  recommendations  submitted  to  him  by  members  of  Congress, 
by  organizations  of  the  legal  profession  (including  the  judiciary)  and  the 
academic  branches  of  the  law  and  law-related  disciplines,  and  by  civic  and 
citizen  organizations  that  have  manifested  an  interest  in  law  and  the  admin- 
istration of  justice. 

(b)  The  term  of  each  member  of  the  Board  shall  be  four  years,  except 
that  (1)  a  member  appointed  to  fill  a  vacancy  occurring  prior  to  the  expira- 
tion of  the  term  for  which  his  predecessor  was  appointed  shall  be  appointed 
for  the  remainder  of  that  term;  and  (2)  the  terms  of  office  of  the  members 
first  taking  office  after  the  date  of  enactment  of  this  Act  shall  expire,  as  desig- 
nated by  the  President  at  the  time  of  appointment,  four  at  the  end  of  one 
year,  four  at  the  end  of  two  years,  four  at  the  end  of  three  years,  and 
four  at  the  end  of  fours  years  after  the  date  of  the  first  appointments  made 
under  this  Act.  Any  person  who  has  been  a  member  of  the  Board  for  two 
consecutive  terms  shall  thereafter  be  ineligible  for  any  subsequent  appoint- 
ment. 

(c)  The  Board  shall  select  a  Chairman  from  among  its  members  and 
may  elect  from  such  memliership  a  Vife-Cliairman  and  such  other  offir-ers 
as  it  may  designate.  The  Chairman  and  other  officers  so  elected  shall  hold 
ofiice  for  one  year  and  until  their  resi)ective  successors  are  qualified  and  may 
be  re-elected  so  long  as  they  continue  as  members  of  the  Board. 

(d)  The  Board  may  appoint  from  its  members  an  Executive  Committee 
and  assign  to  the  Executive  Committee  such  powers  of  the  Board  as  it 
deems  appropriate  except  that  of  reviewing  and  approving  the  budgetary 
proposals  of  the  Executive  Director.  It  may  appoint  such  other  committees, 
whose  membership  need  not  be  limited  to  members  of  the  Board,  as  it  deems 
appropriate. 

(e)  The  Board  shall  also: 

(1)  INIeet  quarterly  and  at  such  other  times  as  it  may  specify,  or  upon 
the  call  of  the  Chairman,  the  Executive  Director,  or  one  third  of  its 
members ; 

(2)  In  consultation  with  the  Executive  Director,  formulate  the  pol- 
icies of  its  members ; 

(3)  At  least  annually  prepare  and  make  public  distribution  of  the  pro- 
gram plans  and  descriptions  of  projects  proposed  and  contemplated 
by  the  Institute  and  solicit  suggestions  and  comments  concerning  the 
same,  with  partir-ular  regard  to  their  relationship  to  similar  or  ivhit^f^d 
programs  and  projects  of  other  public  and  private  agencies  concerned 
with  law  and  the  administration   of  justice ; 

(4)  Monitor  and  cause  evaluation  to  be  made  of  the  value  and 
effectiveness  of  the  programs  of  the  Institute ; 

(5)  Render  an  annual  report  to  the  people  of  the  T'l'nited  States  on  the 
work   of  the  Institute  and   the   st<ate   of  law   and   the   administration   of 
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justice  in  the  nation.  The  report  may  include  recommendations   for  im- 
provement of  law  and  the  administration  of  justice; 

(6)  Determine  the  time  and  place  of  sessions  of  the  Council  and  the 
agenda  for  the  sessions.  The  Council  shall  meet  at)  least  once  a  year; 

(7)  Approve  and  submit  budgetary  proposals   for  the   Institute. 

(f )  The  members  of  the  Board  shall  receive  compensation  at  the  rate  of 
$100  for  each  day  engaged  in  the  business  of  the  Institute  pursuant  to  authori- 
zation of  the  Institute.  The  Board  may  provide  that  members  of  any  com- 
mittee established  pursuant  to  subsection  (d)  may  receive  compensation 
at  a  rate  not  exceeding  $100  for  each  day  such  committee  members  are  en- 
gaged in  the  business  of  the  Institute.  Board .  members  and  members  of  such 
committees  shall  also  be  allowed  travel  expenses  as  authorized  by  section 
5703  of  Title  5,  United  States  Code. 

EXECUTIVE    DIRECTOR 

Sicc.  5.  (a)  The  Executive  Director  shall  be  appointed  by  the  Board  without 
regard  to  the  provisions  of  Title  5,  United  States  Code  governing  appoint- 
ments in  the  competitive  service.  The  term  of  the  Executive  Director  shall 
be  six  years  unless  he  is  sooner  removed  by   the  Board. 

(b)  The  Executive  Director  shall,  subject  to  the  direction  of  the  Board, 
be  responsible  for  carrying  out  the  functions  of  the  Institute  and  except 
as  otherwise  provided  in  this  Act,  shall  exercise  all  authority  granted  to  the 
Institute  by  this  Act.  In  addition,  the  Executive  Director  shall : 

(1)  Recommend  to  the  Board  policies  and  programs; 

(2)  Prepare,  for  approval  of  the  Board,  estimates  of  the  budgetary 
requirements  of  the  Institute; 

(3)  With  the  advice  and  approval  of  the  Board,  appoint  a  Deputy 
Executive  Director,  without  regard  to  the  provisions  of  Title  5,  United 
States  Code,  governing  appointments  to  the  competitive  service. 

(c)  The  Executive  Director  may  delegate  to  any  other  officer  or  employee 
of  the  Institute  any  duty  or  authority  he  has,  except  those  specified  in  sub- 
section   (b). 

COUNCIL 

Sec.  6.  (a)  The  Council  shall  consist  of  not  less  than  50  nor  more  than 
100  members  appointed  by  the  Board  for  terms  of  three  years,  except  that 
those  selected  initially  shall  be  chosen  in  a  manner  such  that  the  terms  of 
one  third  of  them  expire  respectively  one,  two,  and  three  years  after  their 
appointment.  The  members  of  the  Council  shall  be  selected  to  provide  broad 
representation  of  the  views  of  private  citizens  and  groups  and  various  types 
of  agencies  concerned  with  the  administration  of  justice  and  to  draw  upon 
diverse  experience  in  life  and  various  regions  of  the  nation. 

(b)  The  Council  shall  meet  as  provided  in  Section  4(c)  (6i).  The  Chairman 
of  the  Board  of  the  Institute,  or  another  member  of  the  Board  designated 
by  him.  shall  preside  at  meetings  of  the  Council.  The  Council : 

(1)  Shall  receive  and  may  discuss  and  make  recommendations  con- 
cerning proposals  and  reports  of  activity   by   the   Institute; 

(2)  May  authorize  creation  of  study  and  advisory  committees  of 
the  Council,   whose  members  shall  be  appointed  by   the  Chairman ; 

(3)  May  suggest  problems  and  topics  concerning  which  the  Institute 
should   undertake   activities   authorized   by  this   Act: 

(4)  May  make  reports  and  recommendations   to  the  Board. 

(c)  Members  of  the  Council  are  entitled  to  travel  expenses  as  authorized 
l)r  section  5703  of  Title  5,  United  States  Code,  for  individuals  serving 
without  pay. 

further  powers 

Sec.  7.  (a)  In  addition  to  any  authority  vested  in  it  by  other  provisions 
of  this  Act,  the  Institute,  in  carrying  out  its  functions,  is  authorized  to: 

(1)  Prescribe  such  regulations  as  it  deems  necessary  governing  the 
manner  in  which  its  functions  shall  be  carried  out; 

(2)  Receive  money  and  other  property  donated,  bequeathed,  or  de- 
vised, without  condition  or  restriction  other  than  that  it  be  used  for  a 
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purpose  of  the  Institute ;   and  to  use,  sell,  or  otherwise  dispose  of  such 
proijerty  for  the  purpose  of  carrying  out  its  fiuictions ; 

(3)  In  the  discretion  of  the  Institute,  receive  (and  use,  sell  or  otherwise 
dispose  of,  in  accordance  with  paragraph  (2))  money  and  other  property 
donated,  bequeathed,  or  devised  to  the  Institute  with  a  condition  or  re- 
striction, including  a  condition  that  the  Institute  use  other  funds  of 
the  Institute  for  the  purposes  of  the  gift ; 

(4)  Appoint  advisory  committees  composed  of  such  private  citizens, 
members    of   civic,    citizen,    and    professional    organizations,    and    officials 

.   of  federal,  state,  and  local  governments  as  it  deems  desirable  to  advise 
the  Institute  with  respect  to  its  functions  under  this  Act ; 

(5)  Appoint  and  fix  the  compensation  of  such  personnel  as  may  be 
necessary  to  carry  out  the  provisions  of  this  Act  without  regard  to  the 
provisions  of  Title  5,  United  States  Code,  governing  appointments  in  the 
competitive  service,  and  without  regard  to  the  provisions  of  chapter  51 
and  subchapter  III  of  chapter  53  of  such  title  relating  to  classification  and 
General  Schedule  pay  rates; 

(6)  Obtain  the  services  of  experts  and  consultants  in  accordance  with 
the  provisions  of  section  3109  of  Title  5,  United  States  Code,  at  the 
rates  for  individuals  not  to  exceed  the  rate  prescribed  for  GS-18  in 
the  General  Schedule  under  section  5332  of  Title  5,  United  States  Code; 

(7)  Accept  and  utilize  the  services  of  voluntary  and  noncompensated 
personnel  and  reimburse  them  for  travel  expenses,  including  per  diem, 
as  authorized  by  section  5703  of  Title  5,  United  States  Code ; 

(8)  Enter  into  contracts,  grants,  or  other  arrangements,  or  modifi- 
cation thereof  to  carry  out  the  provisions  of  this  Act,  and  such  contracts 
or  modifications  thereof  may,  with  the  concurrence  of  two-thirds  of  the 
members  of  the  Board,  be  entered  into  witliout  performance  or  other  bonds, 
and  without  regard  to  section  3709  of  the  Revised  Statutes,  as  amended 
(41    U.S.C.    5)  ; 

(9)  Provide  for  the  making  of  such  reports  (including  fund  account- 
ing reports)  and  the  filing  of  such  applications  in  such  form  and  con- 
taining such  information  as  the  Executive  Director  may  reasonably 
require ; 

(10)  Make  advances,  programs,  and  other  payments  which  the  Execu- 
tive Director  deems  necessary  under  this  Act  without  regard  to  the 
provisions  of  section  3648  of  the  Revised  Statutes,  as  amended  (31  U.S.C. 
529) ;  and 

(11)  Make  other  necessary  expenditures. 

(b)  Each  member  of  a  committee  appointed  pursuant  to  paragraph  (4) 
of  subsection  (a)  of  this  section  who  is  not  an  ofiicer  or  employee  of  the 
federal  government  shall  receive  an  amount  equal  to  the  maximum  daily 
rate  prescribed  for  GS-18  under  section  5332  of  Title  5,  United  States  Code, 
for  each  day  he  is  engaged  in  tlie  actual  performance  of  duties  (including 
travel  time)  as  a  member  of  a  committee.  All  members  shall  be  reimbursed 
for  travel,  subsistence,  and  necessary  expenses  incurred  in  the  performance 
of  their  duties. 

POLITICAL    BAN 

Sec.  8.  No  officer  or  employee  of  the  Institute  shall  take  any  active  part 
in  i)olitical  management  or  in  political  campaigns,  and  no  such  officer  or 
employee  shall  use  his  official  position  or  infiuence  for  thei  purpose  of  interfer- 
ing with  any  election  or  affecting  the  result  of  any  election. 

COMPENSATION   OF   EXECUTIVE   DIRECTOR 

Sec.  0.  (a)  Section  5315  of  Title  5,  United  States  Code,  is  amended  by  add- 
ing at  the  end  thereof  the  following  new  paragraph: 

"(95)   Executive  Director,   National   Institute   of  Justice." 
(b)  Section  5310  of  Title  5,  United  States  Code,  is  measured  by  adding  at  the 
end  thereof  the  following  new  paragraph  : 

"(130)   Deputy   Executive   Director,   National   Institute   of   Justice." 

APPROPRIATION 

Sec.  10.  There  are  authorized  to  be  appropriated  such  sums  as  may  be  nec- 
essafy  to  carry  out  the  provisions  of  this  Act. 
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Commentary 

Note — This  Commentary  is  a  discussion  draft  and  is  being  circulated  for 
comments  only.  Neither  the  proposed  Bill  nor  this  Commentary  have  been  ap- 
proved by  the  ABA  Commission  on  a  National  Institute  of  Justice  or  the  ABA 
House  of  Delegates.    (October  1973) 

The  objective  in  creating  a  National  Institute  of  Justice  is  to  provide 
an  informed  mind  and  voice  on  matters  concerning  law  and  the  administra- 
tion of  jiistice  in  all  its  aspects  in  the  American  community.  The  Institute 
is  authorized  to  inquire,  to  study,  and  to  report  concerning  the  way  in  which 
law  and  justice  function  in  specific  contexts  of  public  importance,  and  to 
recommend  measures  for  their  improvement.  The  Institute  would  not  be 
an  operating  agency,  except  to  the  limited  extent  of  being  authorized  to 
assist  and  evaluate  experimental  programs  conducted  by  other  agencies  and 
organizations.  The  assumption  underlying  creation  of  the  Institute  is  that  an 
agency  with  intelligent  and  disinterested  concern  for  law  and  justice  can 
advise  and  educate  public  opinion,  and  thereby  help  stimulate  action  for 
needed  reform  in  this  vital  aspect  of  our  country's  general  welfare.  To  this 
end,  it  is  contemplated  that  the  Institute  will  be  autonomous,  non-partisan, 
and  endowed  with  excellence  and  continuity  in  leadership. 

Section  1  designates  the  name  of  the  Institute  and  provides  that  it  is  an 
"independent"  agency.  In  the  nature  of  its  work,  the  Institute  will  be  involved 
in  studying,  experimenting,  and  making  recommendations  on  matters  that 
are  complex  and  potentially  controversial.  Its  effectiveness  in  doing  so  will 
be  deteiTOined  by  its  record  and  reputation  of  candor,  thoroughness,  and  dis- 
interestedness. To  assure  such  effectiveness,  it  is  essential  that  the  Institute 
be  enabled  to  develop  its  program  without  political  interference  or  interven- 
tion by  other  branches  or  agencies  of  government.  The  objective  in  this  regard 
is  an  agency  maintaining  the  kind  of  independence  characteristic  of  the  Na- 
tional Science  Foundation,  the  Administrative  Conference  of  the  United 
States,  and  comparable  existing  agencies. 

Section  2  states  the  responsibilities  and  goals  of  the  Institute  and  pro- 
vides directions  for  pursuing  them.  The  recital  in  Section  2(a)  that  the 
Institute  may  act  "through  grants,  contracts,  and  its  own  activities"  is  de- 
signed to  indicate  that  the  Institute,  while  having  wide  flexibiliy  in  carrying 
out  its  responsibilities,  is  to  draw  upon  outside  capabilities  through  grants 
and  contracts  rather  than  attempting  to  perform  its  functions  "in  house." 
Experience  with  government  sponsored  research  and  experimentiition.  par- 
ticularly in  policy-sensitive  areas,  indicates  the  importance  of  trying  to 
avoid  the  insularity  or  bias  that  can  result  from  staff-centered  operations. 
At  the  same  time,  the  Institute  must  have  the  capacity  to  engage  in  such 
developmental  studies  as  may  be  necessary  to  formulate  or  evaluate  research, 
experimental  or  training  proposals.  No  percentage  or  like  limitation  is  im- 
posed on  the  proportions  of  effort  involved,  but  it  is  comtemplated  that  some- 
thing like  three-quarters  of  the  Institute's  budget  would  be  expended  through 
grants  and  contracts. 

Section  2(a)  paragraphs  (1)  through  (4)  describe  the  basic  responsibilities 
of  the  Institute.  The  subject  matter  domain  of  the  Institute  is  "law  and  the 
administration  of  justice!"  a  term  intended  to  signify  in  the  broadest  sense 
all  aspects  of  law  and  justice.  It  includes  not  only  such  matters  as  the 
operation  of  courts  and  administrative  agencies  and  tribunals  but  the  systems 
of  non-governmental  dispute  resolution,  the  problem  of  access  of  citizens  and 
private  organizations  to  legal  assistance  and  redress,  and  the  fairness  and 
efficiency  with  which  laws  of  one  kind  and  another  operate  in  everyday  life. 
It  includes  also  education  in  law,  both  in  law  schools  and  in  general  educa- 
tion, penal  law  and  corrections,  effectiveness  of  legal  services,  and  comparalile 
specific  problem  situations.  In  this  large  and  complex  subject  area,  the 
Institute,  of  course,  will  have  to  make  continuous  selection  of  matters  for  im- 
mediate attention.  It  cannot  be  expected  to  consider  all  matters  included  in  itvS 
authority  but  will  have  to  develop  priorities  in  the  light  of  the  general  public 
importance  of  various  matters  within  its  purview.  It  is  not  contemplated  that 
the  Institute  would  engage  in  any  functions  or  activities,  the  undertaking  of 
which  by  another  agency  has  been  .specifically  rejected  by  Congress  as  an 
inappropriate  use  of  Federal  funds.  The  Institute  might,  however,  uiake 
further  inquiry  or  investigation  into  the  matter  if  it  appeared  that  Congress 
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had  acted  on  inadequate  or  eiToneous  information  in  making  such   rejection. 

The  methods  by  which  tlie  Institute  may  concern  itself  with  the  subject 
of  hnv  and  justice  include  evaluations  and  appraisals,  basic  and  applied 
research,  experimentation,  and  training  and  educational  programs.  These 
methods  are  described  in  intentionally  general  terms.  At  the  same  time,  the 
Institute  is  not  authorized  to  become  an  operating  agency  in  any  field  of 
law  or  the  administration  of  justice,  nor  to  become  an  on-going  .source  of 
funding  for  such  operations  conducted  by  other  agencies. 

The  Institute  is  given  no  authority  to  establish  or  impose  standards.  Its 
authority  is  limited  to  the  persuasive  effects  of  its  studies  and  recommenda- 
tions, and  the  influence  which  it  is  hoped  its  prestige  and  reputation  will 
provide.  The  provisions  of  Section  2(a)(4)  concerning  fellowships  contemplate 
stipends  for  specific  research  and  educational  undertakings.  It  is  not  in- 
tended to  authorize  a  general  plan  of  scholarships  for  attending  law  school. 

Section  2(a)  (5)  provides  that  the  Institute  shall  pursue  its  responsibilities 
in  a  way  that  minimizes  conflict  or  duplication  with  existing  agencies 
in  the  field  of  law  and  the  administration  of  justice.  This  provision  recognizes 
that  there  are  already  many  private  and  public  organizations  devoted  to 
research,  education,  and  reform  in  law  and  justice,  and  that  there  will  con- 
tinue to  be.  It  is  impossible  to  define  jurisdictional  boundaries  in  such  a  large 
and  complex  area,  and  unwise  for  an  existing  or  proposed  organization  to 
be  given  preemptive  authority  in  any  field  within  it.  Yet  it  is  also  important 
at  any  given  time  to  avoid  duplication  and  wasteful  competition.  Many  sig- 
nificant problems  in  law  and  justice  are  not  now  receiving  the  attention  they 
require  and  deserve.  The  direction  to  promote  a  common  set  of  priorities  re- 
quires the  Institute  to  develop  its  program  with  an  eye  to  the  relative  impor- 
tance of  problems,  the  feasibility  of  remedies  within  a  given  time  span,  and 
economy  of  available  resources.  Another  provision,  Section  4  (e)  (3).  re- 
quires the  Institute  to  make  public  dissemination  of  its  program  plans  and 
project  descriptions  on  a  regular  periodic  basis  and  to  solicit  suggestions 
and  comments  concerning  them.  Administered  by  a  properly  constituted  Board 
and  a  conscientious  Executive  Director,  these  provisions  could  make  possible 
a  much  greater  degree  of  harmony  and  coordination  of  effort  than  presently 
exists. 

Section  2(a)  paragraphs  (6)  and  (7)  authorize  library,  clearinghouse,  and 
publication  activities.  These  are  essential  to  the  collation  of  existing  knowl- 
edge and  the  dissemination  of  new  studies  and  proposals.  The  requirement  of 
coordination  in  Section  2(a)(5)  applies  to  these  provisions  as  well  as  to 
other  elements  in  the  Institute's  program. 

Section  2(b)  makes  clear  the  priority  that  the  Institute  is  to  give  to  the 
use  of  grants  and  contracts,  and  the  aim  of  keeping  its  staff  small.  The  Insti- 
tute is  authorized  to  perform  developmental  studies  through  its  own  staff, 
for  this  is  often  an  essential  element  in  determining  whether  a  particular 
program  is  feasible  and  potentially  productive.  Aside  from  this  authority, 
however,  the  Institute  is  to  conduct  its  program  through  outside  agencies- 
academic,  research,  and  governmental — rather  than  through  its  own  staff. 

Section  2(c)  provides  that  the  Institute  shall  give  particuhir  attention  to 
the  impact  of  law  and  the  administration  of  justice  on  private  individuals. 
Specific  attention  is  directed  toward  problems  of  equal  protection  and  access 
to  legal  redress  where  an  individual's  situation  may  be  affected  by  discrimina- 
tion or  disability  on  account  of  income  status,  race.  sex.  religion,  or  national 
origin.  This  concept  is  general  and  necessarily  somewhat  vague,  but  it  signi- 
fies a  very  important  concern.  The  Institute  is  required  to  give  continuing 
attention  to  tho.se  who  are  affected  by  law  and  the  system  of  justice,  and  not 
merely  those  who  administer  the  law  or  who  are  otherwise  involved  with  it 
in  a  "professional  capacity.  The  ultimate  aim  of  all  legal  institutions  and 
procedures  is  a  better  and  more  acceptable  quality  of  justice  for  the  citizenry 
at  large.  Primary  concern  for  this  interest  is  a  vital  element  of  the  Institute's 
responsibilities. 

The  structure  of  the  Institute  is  provided  in  Sections  8  through  0.  The 
organs  of  its  government  include  the  Board  of  Directors,  the  Executive  Di- 
rector, and  the  Council.  This  arrangement  is  intended  to  provide  the  Institute 
with  a  responsible  directorate  consisting  of  a  small  number  of  nationally 
distinguished  members,  competent  professional  leadership  and  administration, 
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and  the  advice  of  a  broadly  representative  consultative  body.  The  aim  is  a 
balance  between  public  stature,  technical  and  intellectual  expertness,  and  a 
popular  expression  in  the  policy  and  program  of  the  Institute. 

►Section  4  provides  for  the  IJoard  of  Directors.  There  are  to  be  16  directors, 
a  number  large  enough  to  have  wide  representation  and  yet  small  enough 
to  assure  efficiency  and  direct  responsibility  in  .supervision  of  the  affairs  of 
the  Institute.  The  bill  provides  that  the  directors  be  appointed  by  the  Presi- 
dent subject  to  confirmation  by  the  Senate.  While  several  alternative  ap- 
proaches were  considered,  including  appointment  of  some  members  of  the 
Board  by  Congress,  the  Chief  Justice,  representative  of  the  50  states,  or  other 
persons,'  it  was  determined  that  the  time-honored  method  of  Presidential 
selection  had  the  most  to  recommend  it.  The  Board  membership  should 
reflect  various  points  of  view  concerning  the  work  of  the  Institute,  distribu- 
tion according  to  geography  and  vocation,  representativeness  according  to  age 
and  experience,  and  other  factors  pertinent  to  establishing  its  national  stature. 
Achieving  this  balance,  and  at  the  same  time  avoiding  a  Board  made  up  of 
spokesmen  for  specific  constituencies,  would  be  difficult  with  multiple  sources 
of  appointment. 

The  directors  are  to  be  chosen  on  the  basis  of  professional  stature  and  civic 
concern.  Members  of  the  Board  may  include  officials  of  government,  including 
state  and  local  government  and  judges,  but  all  appointments  are  to  he  made 
without  regard  to  partisan  or  special  interest  affiliation  and  with  due  concern 
for  establishing  a  broadly  representative  group.  The  cause  of  justice  is  far 
too  great  to  be  left  entirely  in  the  hands  of  the  legal  profession,  and  a  sub- 
stantial number  of  directors  should  therefore  be  appointed  from  fields  other 
than  law.  In  making  his  nominations,  the  President  is  requested  to  solicit 
and  give  consideration  to  suggestions  from  persons  having  special  concern 
for  the  Institute,  but  he  is  not  obliged  to  nominate  any  particular  person  who 
may  be  suggested  nor  to  provide  representation  to  any  specified  constituencies. 

The  terms  of  the  Board  members  are  four  years,  in  terms  staggered  to  pro- 
vide continuity.  A  limit  of  two  consecutive  terms  is  imposed  to  provide 
gradual  turnover  on  the  Board  and  thus  the  introduction  of  fresh  viewpoints 
and  abilities.  The  Chairman  and  other  officers  of  the  Board  are  to  be  chosen 
by  the  Board  from  its  members.  It  is  contemplated  that  the  burdens  of  time 
and  effort  falling  on  the  Chairman  will  be  very  substantial,  and  those  on  the 
other  officials  similar  though  in  lesser  degree.  The  Chairman  in  particular 
should  therefore  he  a  person  who  is  able  and  willing  to  give  substantial  and 
continuing  attention  to  the  business  of  the  Institute.  The  Board  would  be  in 
the  best  position  to  know  which  of  its  members  could  most  effectively  discharge 
these  responsibilities.  Section  4(d)  authorizes  the  Board  to  constitute  necessary 
committees,  including  an  Executive  Committee.  This  will  iiermit  the  Board  to 
give  close  and  continuing  attention  to  the  program  of  the  Institute.  To  the 
same  effect  is  the  provision  in  Section  4(e)(1)  that  the  Board  shall  meet  at 
least  quarterly. 

The  remaining  provisions  of  Section  4  specify  responsibilities  and  authority 
of  the  Board.  The  Board  is  required  by  Section  4(e)(3)  to  disseminate  its 
program  plans  and  proposed  projects  on  a  periodic  basis.  This  provision,  as 
noted  earlier,  is  designed  to  facilitate  coordination  of  the  Institute's  program 
with  that  of  other  public  and  private  agencies  concerned  with  law  and  the 
administration  of  justice.  It  should  also  provide  the  Institute  with  valualile 
critical  commentary  on  the  feasibility  and  value  of  projects  it  is  considering 
to  undertake.  Section  4(e)  (4)  requires  the  Board  to  monitor  the  programs  of 
the  Institute,  which  is  its  inherent  re.sponsil)ility  in  any  event,  and  to  cause 
evaluations  to  be  made  of  the  Institute's  work.  The  aim  is  to  make  sure  that 
the  Board  has  independent  advice  concerning  the  usefulness  and  progress  of 
projects  it  has  authorized.  Section  4(e)  (5)  requires  the  Board  to  make  an 
annual  report  on  behalf  of  the  Institute.  The  report  is  to  be  addressed  to  the 
people  as  a  whole  and  not  to  any  particular  agency  of  government  for  the 
points  of  implementation  of  its  findings  or  recommendations,  depending  on 
their  subject  and  substance,  may  be  either  legislative,  judicial,  or  executi^^e 
at  national,  state,  or  local  levels  of  government. 

Section  5  provides  for  an  Executive  Director  to  be  appointed  by  the  Board. 
The  Executive  Director  is  chief  adminstrative  and  professional  officer  of  the 
Institute,  but  is  re.sponsible  to  and  subject  to  the  direction  of  the  Board,  by 
whom  he  may  be  removed. 
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Section  6  provides  for  the  Council.  The  size  of  the  Council  is  to  be  deter- 
mined by  the  Board  within  the  limits  of  50  to  100  members.  It  is  contem- 
plated that  the  number  may  vary  from  time  to  time,  depending  on  experience 
as  to  the  participation  of  Council  members  and  on  availability  and  willing- 
ness to  serve  of  properly  qualified  individuals.  The  Board  is  directed  to  con- 
stitute the  Council  in  such  a  way  as  to  provide  very  broad  representation 
and  should  be  able  to  give  virtually  every  state  at  least  one  representative 
w  hile  also  providing  a  wide  cross-section  of  civic,  vocational,  professional  and 
individual  interests.  It  is  not  intended  that  any  .specific  area,  group  or  type  of 
organization  have  a  representative  on  the  Council.  Thus,  no  representative 
from  each  state  or  any  other  group  is  mandated,  although  such  a  proviso  was 
urged  by  one  member.  The  Council  is  to  express  the  interest  and  concerns  of 
the  country  at  large  and  not  any  special  constituency. 

The  Council  is  intended  to  serve  as  a  forum  for  suggesting  matters  to  wliich 
the  Institute  should  give  its  attention  and  for  i-eviewing  and  commenting 
upon  endeavors  which  the  Institute  has  undertaken.  It  is  empowered  to  have 
committees  created  and  to  make  repoi'ts  and  recommendations  to  the  Board. 
It  is  not  empowered  to  speak  for  the  Institute,  nor  to  authorize  expenditure 
of  Institute  funds.  The  Council  ■uill  thus  be  dependent  on  the  force  of  per- 
suasion to  make  itself  effective.  If  the  Board  exercises  its  power  of  appoint- 
ment with  vigor  and  diligence,  as  it  may  be  expected  to  do.  the  Council  can 
provide  both  guidance  and  strong  public  support  for  the  efforts  of  the  Institute. 

Sections  7  through  10  are  housekeeping  provisions,  patterned  after  those  in 
effect  for  comparable  independent  agencies  already  constituted  by  law.  The 
prohiI)ition  in  Section  8  on  jjolitical  activities  applies  to  the  Executive  Director 
and  other  staff  members  of  the  lustitiite.  It  would  not  prohibit  persons  who 
hold  political  office,  for  example  a  state  governor,  from  being  on  the  Board. 
Section  10  authorizes  an  appropriation,  which  must  be  provided  through  the 
normal  budgeting  and  appropriating  process.  No  figure  is  specified,  but  it  is 
contemplated  that  the  Institute's  budget  would  initially  be  on  the  order  of  $2 
to  $5  million  annually. 


[From  the  Congressional  Record,  Feb.  7,  1974.] 

REMARKS  OF  SENATOR  CRANSTON  ON  INTRODUCING  S.  2978 

Commission  on  an  Independent  Permanent  Prosecutor 

Mr.  Cranston.  Mr.  President,  today  I  am  introducing  legislation  to  es- 
tablish a  commission  to  study  the  establishment  of  an  independent  perma- 
nent mechanism  for  the  inve.stigation  and  prosecution  of  alleged  wrongdoing 
by  high  Government  officials. 

I  believe  that  we  owe  the  Nation  a  permanent  answer  to  the  need  for 
swift,  sure  investigation  and  prosecution  of  high  Government  officials  when  evi- 
dence of  alleged  wrongdoing  on  their  part  comes  to  light. 

One  of  the  tragedies  of  the  Watergate  affair  has  been  that  so  much  of  the 
early  investigation  and  prosecution  was  conducted  under  clouds  of  suspicion 
and  doubt.  It  was  only  through  the  insistence  of  Judge  John  Sirica  that  the 
full  story  has  begun  to  be  unraveled — and  we  are  not  yet  at  the  end. 

To  the  great  credit  of  Mr.  Leon  Jaworski  and  his  predecessor,  Mr.  Archi- 
bald Cox,  the  Special  Prosecutor's  Office  has  managed  to  conduct  a  steady 
and  thorough  investigation  which  appears  to  be  leading  to  conclusive  results. 
The  office  has  managed  to  do  this  in  spite  of  the  disruption  caused  bv  the 
President's  precipitous  dismissal  of  Mr.  Cox  and  in  spite  of  the  President's 
continuing  reluctance  to  cooperate  fully  in  the  turning  over  of  relevant 
evidence. 

But  an  improvished  Special  Prosecutor's  Office  is  not  a  satisfactory  answer 
to  the  need  for  restored  public  confidence  that  wrongdoers  in  positions  of 
puldic  trust  in  the  future  will  be  investigated   and  prosecuted. 

Some  ready  and  reliable  way  must  be  found  to  overcome  the  built-in  con- 
flicts of  interest  that  appear  to  exist  whenever  the  powerful  are  asked  to 
investigate  themselves. 

Too  often  there  has  T»een  an  appearance  that  corruption  in  high  places  is 
being  swept  under  the  rug.  Because  of  the  very  nature  of  the  Department  of 
Justice,  with  the  Attorney  General  so  often,  in  recent  years,  a  chief  com- 
panion or  key  political  adviser  to  a  President,  certain  criminal  and  civil  cases 
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always  are  sul>.ject  to  (luestioii  as  to  whether  justice  really  is  being  done 
and  wlietlier   the  public  interest   is  well  and  fully   represented. 

When  incidents  of  corruption  and  scandal  occur,  administrations  always 
face  the  tenitation  to  keep  such  evidence  from  reaching  public  attention. 
Sometimes  ajjparently  persuasive  reasons  can  be  offered  for  handling  such 
affairs  in  a  (luiet  manner,  but  I  believe  that  such  expedient  choices  have 
cost  the  Nation  greatly  in  loss  of  public  confidence  in  the  integrity  of  our 
political   institutions  of  government. 

I  have  believed  for  some  time  that  we  need  some  permanent  mechanism 
which  will  restore  public  confidence  that  perstms  high  in  government  who  are 
accused  of  wrongdoing  will  be  investigated  and,  if  the  evidence  justifies, 
l)rosecuted. 

Tlie  )>est  first  step  is  to  study  ways  to  set  up  a  permanent  means  of  trig- 
gering independent  investigations  and  prosecutions  of  alleged  wrongdoing  by 
high  Government   officials. 

Last  June  when  the  need  for  a  Special  Prosecutor  in  the  Watergate  af- 
fair arose,  and  our  attention  was  focused  on  that  matter  in  relationship  to 
the  nomination  of  Elliot  Richardson  as  Attorney  General,  I  asked  my  staff  to 
consider  how,  legislatively,  we  might  create  some  such  permanent  institution, 
so  that  we  should  not  find  our  country  improvising  each  time  a  crisis  like 
Teapot  Dome  or  Watergate  develops.  The  matter  is  complicated,  as  we  dis- 
covered. 

One  possible  solution  would  be  to  establish  machinery  for  bringing  into 
existence  a  Special  Prosecutor  when  allegations  or  actual  instances  of  high 
official  misconduct  come  to  light. 

One  way  to  implement  this  would  be  to  create  a  permanent  Commission, 
independent  and  bipartisan,  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate.  The  Commission,  when  certain  types  of  allegations  of 
official  misconduct,  abuse  of  public  trust  or  political  offenses  came  to  light  at 
a  high  level,  would  designate  a  Special  Prosecutor  to  investigate  and  prose- 
cute offenses  against  the  United  States  arising  out  of  the  events  and  allega- 
ti(ms  brought  to  the  Commission's  notice. 

There  may  be  other  and  better  approaches.  So  that  we  can  consider  and 
study  the  matter  furtlier,  I  am  offering  legislation  establishing  a  special 
Conuuission  to  study  the  question  of  how  the  Nation  should  prosecute  of- 
fenses involving  high  levels  of  the  executive  branch,  particularly  when  the 
Justice  Department — its  top  officials  appointed  by  and  answerable  to  the 
White  House — is  called  upon  to  investigate  itself   and  the  White   House. 

The  Commission  which  I  am  proposing  to  study  the  feasibility  of  a  per- 
manent prosecutor  would  be  composed  of  six  persons  who  have  achieved 
eminence  in  a  field  of  public  service,  including  the  administration  of  justice, 
and  who  would  be  appointed  by  the  Chief  Justice  of  the  Supreme  Court.  The 
Attorney  General  would  be  an  ex  officio  member  of  Commission. 

To  preserve  further  the  independence  of  the  Commission,  the  bill  exempts 
the  Commission  from  those  provisions  of  the  Federal  Advisory  Committee 
Act  which  place  similar  bodies  under  the  control  of  a  full-time  Federal  em- 
ployee, who  typically  is  a  political  appointee  of  the  Executive.  This  Com- 
mission will  have  the  power  to  select  and  hire  its  own  executive  director 
and  other  personnel. 

The  Commission  also  is  directed  to  consult  with  the  Special  Prosecutor 
to  obtain   the  benefit  of  his  experience. 

The  Commission  will  have  1  year  in  which  to  conduct  its  study  and  pre- 
pare its  report.  Following  submission  of  the  report  to  Congress  and  the 
President,  the  President  and  the  Department  of  Justice  are  directed  to  re- 
spond to  the  recommendations  of  the  Commission  within  90  days.  The  Com- 
mission continues  its  existence  in  the  meantime  and  does  not  expire  until 
90  days  following  the  submission  of  the  President's  response  to  its  recom- 
mendations. 

Among  the  questions  which  the  study  Commission  should  consider  would 
be: 

What  categories  of  possible  violations  of  Federal  law  and  other  instances 
of  official  misconduct  should  be  subject  to  the  jurisdiction  of  a  permanent 
prosecution  machinery?  What  would  trigger  action  by  the  permanent  prose- 
cution machinery V  Who  would  have  standing  to  bring  accusations  before  it? 
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Should  there  be  a  pernianent  prosecutor  who  serves  for  an  extended  term, 
such  as   15  years? 

Do  we  want  a  Special  Prosecutor  on  hand  all  the  time — looking  for  some 
high  official  to  prosecute? 

Should  we  have  instead  a  pernianent  independent  and  bipartisan  Com- 
mission empowered,  under  specified  and  appropriate  circumstances,  to  desig- 
nate a    Special    I'rosecutor? 

Should  Congress  confirm  the  prosecutor? 

Under  what  conditions  could  the  prosecutor  be  removed  from  office? 

What  safeguards  would  be  necessary  to  protect  against  mischief,  abuses, 
or  political  bias  by  the  permanent  prosecutor  or  the  permanent  Commission 
for   appointment   of   a   special  prosecutor? 

Should  the  special  prosecutor  function  as  a  check  on  investigations  and 
prosecutions  carried  out  for  partisan  political  purposes?  Should  the  per- 
manent special  prosecutor  have  jurisdiction  over  all  official  misconduct  to 
the  exclusion  of  the  Department  of  Justice? 

I  have  no  instant  answers  to  any  of  these  questions.  I  do  not  believe  they, 
along  with  similar  issues,  should  be  studied  by  a  Commission  consisting  of 
experienced  and  able  persons  in  the  field  of  administration  of  Justice,  as  I 
am  proposing  today. 

Currently,  there  is  renewed  interest  in  the  need  for  solutions  to  the  problems 
of  independent  investigation  and  prosecution  of  Government  officials. 

On  February  9.  the  Committee  for  Public  Justice,  under  the  direction  of 
Leon  Friedman,  will  conduct  a  seminar  on  establishing  a  permanent  prose- 
cutor. Speaking  that  morning-  in  room  1202  Dirksen  Senate  Office  Building 
will  be  Lloyd  Cutler,  distinguished  Washington  attorney,  who  has  written 
on  the  need  for  a  permanent  prosecutor.  The  seminar  will  be  part  of  a  3- 
day  scries  of  discussions  of  the  Politics  of  Justice  with  emphasis  on  the 
problem  of  political  influence  in  the  administration  of  justice  by  the  Depart- 
ment. 

In  addition,  a  group  of  law  students  under  the  direction  of  Prof.  John 
Bi-.Tizafif  III  of  George  Washington  Law  School  have  prepared  an  excellent 
memorandum  on  their  proposal  for  a  permanent  Federal  Special  Prosecutor. 
In  their  memorandum.  Messrs.  Peter  Dingman  and  Ira  Meiselman  list  the 
numerous  State  statutes  providing  for  special  prosecutors.  As  they  observe, 
"one  of  the  ironies  of  the  furor  over  a  Federal  Special  Prosecutor  is  the  fact 
that  State  governments  have  traditionally  provided  for  this  device  and  used 
it  successfully  in  a  variety  of  ways." 

Since  I  believe  that  this  memorandum  serves  as  an  excellent  source  of 
information  and  material  on  the  question  of  a  Special  Prosecutor,  I  ask 
unanimous  consent  that  the  full  text  be  printed  in  the  Record.  I  also  ask 
unanimous  consent  that  the  text  of  my  bill  be  printed  in  the  Record. 

There  l>eing  no  objection,  the  bill  and  memorandum  were  ordered  to  be 
printed  in  the  Record,  as  follows  :  ^ 

Federal  Special  Prosecutor  Act  of  1974 

(A  memorandum  by  Peter  A.  Dingman  and  Ira  Meiselman,  Co-Chairmen,  Special 
Prosecutor  Task  Force,  National  Law  Center,  George  Washington  University, 
ATashington,  D.C. ) 

INTRODUCTION 

This  pamphlet  proposes  the  enactment  of  the  Federal  Special  Prosecutor 
Act  of  1974.  Adoption  of  this  law  would,  without  any  extreme  alteration  of 
governmental  machinery,  put  the  Federal  District  Courts  in  a  position  to 
circumvent  any  conflict  of  interest  in  the  office  of  the  United  States  Attorney 
witliout  subjecting  the  nation  to  new  crises  or  abusing  faith  in  our  system 
of  justice  by  expecting  the  public  to  believe  that  a  prosecutor  can  fulfill  the 
high  duties  of  his  office  impartially  when  the  accu.sed  are  friends  and  col- 
leagues. 

The  Federal  Special  Prosecutor  Act  of  1974  is  based  on  successful  state  ex- 
perience with  judicially  appointed  special  prosecutors.  Research  into  the  prob- 


1  .See  S.  2978  at  p.  264. 
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lem  of  conflict  of  interest  in  the  office  of  the  prosecuting  attorney  by  the 
National  Law  Center  Special  Prosecutor  Tasli  Force  reveals  that  the  over- 
whelming majority  of  state  governments  have  recognized  the  seemingly  in- 
evitable possibility  that  a  prosecuting  attorney  may  be  called  upon  by  the  duties 
of  his  office  to  investigate  those  toward  whom  he  cannot  be  impartial.  Forty-two 
states  have  by  statute  provided  for  the  appointment  of  a  special  prosecutor 
in  such  circumstances.  These  laws  have  worked  for  the  states  and  the  Federal 
Prosecutor  Act  of  1974  would  adapt  their  form  and  substance  to  the  Federal 
System. 

Congress  has  the  power  to  enact  this  law.  Article  II,  section  2  of  the 
United  States  Constitution  vests  with  the  Congress  the  power  to  grant 
courts  authority  to  appoint  public  officers.  The  Federal  Special  Prosecutor 
Act  of  1974  would  exercise  this  power  to  place  appointing  authority  in  the 
least  political  arm  of  government  and.  the  one  best  suited  to  pass  on  the 
qualifications  of  counsel  who  would  appear  l>efore  the  bench.  Because  the 
authority  conferred  on  the  courts  would  be  only  appointing  autliority  and 
not  poAver  to  interefere  with  the  exercise  of  prosecutorial  discretion,  the 
Doctrine  of  Separation  of  Powers  would  not  be  infringed. 

The  Federal  Special  Prosecutor  Act  of  1974  is  the  answer  to  a  problem 
unavoidable  where  the  duty  to  investigate  and  prosecute  political  corrup- 
tion is  placed  on  men  with  strong  personal  and  political  ties  to  those  who 
may  be  accused  of  crime.  Similar  lavrs  have  met  with  success  in  state  ex- 
perience. Recent  events  suggest  it  is  already  past  time  for  Congress  to  use 
its  power  to  enact  such  a  statute. 

THE    PROBLEM 

The  continuing  uncertainty  swirls  around  one  constant :  the  U.S.  system 
is  not  very  thoughtfully  set  up  for  dealing  with  misconduct  that  involves  the 
top  ranks  of  an  Administration.   Time,   Dec.  3.   1973.   p.   73. 

The  Problem  addressed  here  is.  quite  simply,  a  crisis  in  public  confidence 
in  the  integrity  of  elected  government  and  its  ability  to  cleanse  itself  of 
officials  who  aMise  their  offices.  More  specifically,  suspicions,  allegations  and 
actual  revelations  of  mishandling  and  improper  influence  of  cases  before  the 
United  States  Department  of  Justice  have  denigrated  faith  in  Justice  as  a 
vigilant  prosecutor  of  crimes  against  the  public  trust.  Within  very  recent 
history  the  nation  has  been  shocked  by  too  many  instances  where  the  im- 
partiality of  investigation  and  prosecution  has  been  left  an  open  question. 
The  inference  is  easily  gathered  that  some  crimes  go  unpunished. 

If  we  look  back  only  a  couple  of  years  we  find  that  the  special  prosecutor 
has  been  used  in  several  prominent  cases — Nadjari  in  New  York.  Cox  for 
Watergate,  Sears  for  tlie  Hanrahan  case,  and  quite  possibly  one  should  have 
been  appointed  for  Agnew.  Even  though  tliere  may  be  only  a  few  cases 
which  would  require  a  special  prosecutor  it  would  be  well  worth  it  even  if 
it's  needed  only  once  because  these  cases  are  so  important. 

It  is  a  shame  to  go  from  crisis  to  crisis  if  we  don't  have  to.  We  should 
not  wait  for  a  new  crisis  to  pass  a  comprehensive  bill.  One  thing  our  pro- 
posal would  do  would  be  to  influence  the  Justice  Department  and  other  gov- 
ernment agencies.  They  would  be  aware  of  the  possibility  of  a  disinterested 
person  checking  into  the  matter.  This  is  not  an  insult  to  the  Justice  Depart- 
ment. The  states  have  recognized  the  possibility  of  this  sort  of  conflict  of 
interest  and  have  provided  for  it. 

The  problem  was  defined  well  in  Governor  Rockefeller's  statement  of  Sep- 
tember 19,  1972  annoinicing  the  appointment  of  Nadjari  as  special  prosecutor 
to  investigate  corruption  in  the  New  York  City  criminal  justice  system.  "Ten- 
der the  present  circumstances  only  an  independent  agency  with  citywide 
authority,  assigned  a  clear  and  specific  mis.sion  and  armed  with  full  prosecu- 
torial power  and  independent  iuA-estigation  capacity,  can  break  through  the 
natural  resistence  of  government  agencies  to  investigate  themselves  of  their 
close  allies." 

A  University  of  Pennsylvania  Law  Review  article  puts  it: 

"The  realities  of  political  life  raise  serious  doubts  that  an  investigation 
controlled  by  a  prosecutor  who  owes  his  position  and  salary  to  tho.se  under 
investigation  will  be  faithfully   and  rigorously  pursued. 
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"Comparison  of  the  spectacular  disclosures  of  corruption  made  by  the  N.Y. 
Extraordinary  Grand  Jury  with  Thomas  Dewey  as  special  prosecutor  and 
by  the  Michicran  one-man  grand  juries  assisted  by  special  prosecutors  with 
tiie  results  of  ordinary  grand  jury  investigations  conducted  by  regular  prose- 
cutors underscores  this  conclusion.  The  burden  should  be  shifted  to  the  dis- 
trict attorney  to  come  forward  with  evidence  of  his  fitness  to  conduct  an  in- 
vestigation of  his  political  associates."  David  C.  Toomey,  "Discretionary 
Power  in  the  Judiciary  to  Organize  a  Special  Investigatory  Grand  Jury,"  111 
U.Pa.L.Rev.  9.54.   970    (1963). 

As  Senator  Bayh's  bill  to  create  an  independent  Watergate  Special  Prose- 
cutor declares  in  its  findings  and  declarations,  "Public  confidence  in  the  in- 
tegrity of  the  nation's  criminal  justice  system  cannot  be  maintained  if  the 
investigation  of  allegations  and  prosecution  of  illegal  acts  of  high  officials  of 
the  Executive  branch  of  government  are  carried  out  under  the  authority  of 
the  Executive  branch  itself."  Findings  and  Declarations  in  Support  of  the 
Independent  Special  Prosecutor  Act  of  1973,  p.  3  (Oct.  2G,  1973).  The  Su- 
preme Court  states  in  Humphrey's  Executor  v.  United  States.  29.5  U.S.  G02 
(1935),  "one  who  holds  his  otfice  only  during  the  pleasure  of  another,  cannot 
be  depended  upon  to  maintain  an  attitude  of  independence  against  the  lat- 
ter's  will. 

That's  why  public  sentiment  would  favor  a  statute  establishing  a  special 
prosecutor  as  an  agency  completely  independent  of  the  President,  to  be  ap- 
pointed by  a  court.  The  power  of  Congress  to  establish  independent  agencies 
is  unquestionable. 

THE   PROPOSAL 

The  National  Law  Center  Special  Prosecutor  Task  Force  proposes  that 
Congress  enact  the  following  bill  empowering  Federal  District  Courts  to  ap- 
point a  Federal  Special  Prosecutor  when  justice  demands  it : 

A  bill  to  provide  for  the  appointment  of  a  Special  Prosecutor  to  represent 
the  United  States  in  certain  criminal  cases. 

Be  it  enacted  hy  the  Senate  a7id  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

1)  That  this  Bill  shall  be  known  as  the  Federal  Special  Prosecutor  Act  of 
1974;  and 

2)  That  section  543.  title  2S,  United  States  Code  (chapter  35,  part  2), 
shall  be  amended  to  read  as  follows : 

i  543.  Special  Prosecutors 

a)  The  Attorney  General  may  appoint  attorneys  to  assist  United  States 
Attorneys  when  the  public  interest  so  requires.  Each  attorney  appointed  un- 
der tills  subsection    (a)    is  subject  to  removal  by  the  Attorney  General. 

b)  d)  Whenever  it  shall  appear  that  a  ITnited  States  Attorney,  whose  duty 
it  is  to  attend  upon  a  district  court  and  prosecute  as  required  by  law  or  to 
conduct  other  business  over  which  the  court  has  jurisdiction,  is  disqualified 
by  a  conflict  of  interest  or  otherwise,  disal)led  or  unable  to  appear  for  any 
other  reason  and  the  I'nited  States  Attorney  General,  after  reasonable  no- 
tice of  such  disqualification,  disability  or  inability,  has  filed  to  act  under 
subsection  (a)  above,  the  judge  or  judges  of  the  district  court  before  which 
it  is  his  duty  to  appear  shall  have  full  power  to  appoint  such  attorney  or  at- 
torneys as  it  deems  necessary  to  act  as  special  prosecutor,  special  counsel  to 
a  grand  jury  or  perform  such  other  functions  as  are  required  by  justice  and 
the  public  interest.  Each  attorney  so  appointed  is  subject  to  removal  by  the 
court. 

(2)  Nothing  in  this  section  shall  be  construed  to  be  in  derogation  of  in- 
lierent  powers  of  the  courts  to  disoualify  counsel  from  appearing  before  them 
when  counsel  suffer  from  potential  or  actual  conflict  of  interest. 

(3)  The  Supreme  Court  of  the  Ignited  States  is  authorized  to  prescribe, 
from  time  to  time,  rules  of  procedure  to  carry  out  the  provisions  of  this 
section. 

(4)  The  salary  and  reasonable  expenses,  including  expenses  for  office 
space,  secretarial  and  clerical  assistance,  and  necessary  equipment,  of  the 
Special  Prosecutor  or  Special  Counsel  appointed  by  the  court  shall  be  paid 
out  of  the  reciilar  appropriations  made  for  the  Department  of  Justice  or 
such  other  fund  as  Congress  may  appropriate. 
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STRUCTURE  AND   CONTENT   OF  THE  ACT 

The  structure  of  the  proposed  act  was  dictated  by  its  goal:  to  provide  a 
simple,  reliable  mechanism  for  the  appoiutmeut  of  an  alternative  counsel  for 
the  government  in  cases  where  the  regular  U.S.  Attorney  is  disqualified  to 
properly  exercise   the  functions   of  a  federal   prosecutor. 

The  present  section  543  of  Title  28,  United  States  Code  is  retained.  Un- 
der this  section  the  Attorney  General  is  given  primary  responsibility  to 
see  that  the  United  States  Attorney  assigned  to  any  case  is  not  hampered 
by  a  personal  contlict  of  interest  or  other  disability.  The  Federal  Special 
Prosecutor  Act  is  directed  only  at  that  extraordinary  case  in  which  a  dis- 
qualification or  disability  exists  and  the  Attorney  General  though  aware  of 
the  situation  does  not  act  as  justice  and  the  public  interest  require.  In  such 
a  case  the  district  court  is  empowered  to  act  and  appoint  someone  who  can 
represent  the  people  with  undivided  loyalty. 

The  first  paragraph  of  the  Act  contains  the  major  authorization.  Leaving 
specific  procedure  to  be  worked  out  by  the  judiciary,  the  new  law  clearly 
sets  out  the  basic  criteria  application  of  its  provisions.  The  district  court, 
before  exercising  the  authority  here  conferred,  must  find:  1)  that  some  mat- 
ter, over  which  the  court  has  jurisdiction,  demands  the  attendance  at  court 
of  the  U.S.  Attorney;  2)  that  justice  and  the  appearance  of  justice  are  in- 
compatible with  appearance  in  that  matter  of  the  regular  prosecutor;  and 
3)  that  the  Attorney  General,  with  knowledge  of  this  detriment  to  the  pub- 
lic interest,  had  not  acted  under  subsection  (a)  of  the  law.  Only  then  could 
the  court  appoint  an  independent  counsel  to  exercise  the  authority  and  dis- 
cretion of  counsel  for  the  government  as  to  the  pending  matter. 

The  second  i)aragraph  of  the  Federal  Special  Prosecutor  Act  leaves  with  the 
Supreme  Court  of  the  United  States  responsibility  for  promulgating  the  specific 
rules  of  procedures  under  this  section  of  the  law.  This  seems  no  more  than  as- 
signing the  task  to  those  best  able  to  perform  it.  Similar  approaches  were  used 
in  drafting  the  Federal  Rules  of  Civil  Procedure  and  the  Proposed  Federal 
Rules  of  Evidence.  Procedural  rules  drafted  by  the  judiciary  .seem  more  likely 
than  those  fashioned  by  the  legislative  process  to  content  themselves  with  gov- 
erning the  form  and  not  the  content  of  the  proceeding. 

Finally  the  Act  disclaims  any  intent  to  limit  the  common  law  power  of  courts 
to  disqualify  counsel  for  any  party  for  appearing  in  a  matter  when  their  loy- 
alty to  the  client  is  not  complete.  There  is  a  rent  question  as  to  whether  any 
attempt  to  limit  this  power  would  be  constitutional.  In  any  event,  there  is  no 
reason  to  believe  Congress  would  do  so  if  it  could. 

Provision  is  also  made  for  payment  of  salary  and  costs  out  of  regular  Jus- 
tice Department  funds  or  special  appropriations.  This  should  insure  that  eco- 
nomic considerations  do  not  interfere  with  the  capacity  of  a  Special  Prosecutor 
to  do  justice. 

STATE   EXPERIENCE 

The  Special  Prosecutor  device  is  not  a  new  answer  to  the  problem  of  conflict 
of  interest  in  the  office  of  the  regular  prosecuting  office.  The  overwhelming  ma- 
jority of  states,  forty-two,  have  seen  the  utility  of  some  Special  Prosecutor 
provision.  Thirty-two  state  legislatures  have  Ity  statute  placed  appointing 
authority  in  trial  judges  of  general  jurisdiction.  A  substantial  number  of  state 
courts  have  claimed  that  appointing  authority   as  an   inherent  right. 

This  experience  of  the  states  with  special  prosecutors  seems  to  be  relevant 
in  two  ways  here.  First,  the  use  of  the  device  by  state  goverimients  for  over 
a  century  indicates  the  utility  of  such  provisions  and  their  resilience  under  a 
variety  of  court  challenges.  Second,  the  success  of  the  state  statutes,  represent- 
ative samples  of  which  appear  in  the  appendix,  demonstrate  the  workability 
of  a  concise,  uncomplicated  statutory  provision.  The  samples  set  out  in  the 
appendix  were  chosen  because  they  reflect  the  common  trends  in  the  various 
state  laws.  Almost  all  are  rather  short  giving  authority  to  trial  court  judges 
to  appoint  a  special  prosecutor  whenever  a  conflict  of  interest  or  other  disability 
disqualify  or  prevent  the  regular  prosecutor  from  appearing  properly  before 
the  court.  This  should  appear  also  from  the  table  of  state  provisions  in  the 
appendix   and   statutes  tliere  cited. 
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The  table  in  the  appendix  includes  citations  to  the  state  coiu't  holdings 
which  assert  tliat  the  right  to  appoint  a  special  prosecutor  is  a  right  belonging 
to  all  courts  charged  with  administering  the  criminal  laws.  These  cases  and 
those,  too  numerous  for  citation  here,  upholding  state  special  prosecutor  stat- 
utes are  of  some  interest  in  indicating  that  the  state  courts  have  refused  to 
find  prosecution  by  a  special  prosecutor  violative  of  a  defendant's  due  process 
rights,  e.g.,  TomUiison  v.  mate.  1S2  S.E.  2d  320  (Ct.  of  App.  Ga.  1971)  ;  People 
v.''Doss,  48  N.E.  2d  213  (App.  Ct.  III.  1943),  cert,  denied  321  U.S.  789  (1943). 
Rather  than  attempt  to  annotate  the  experience  of  the  several  states  in  this 
area  we  have  chosen  to  examine  a  single  state's  representative  experience  with 
the  office  of  special  prosecutor. 

For  extended  discussion  it  is  perhaps  enough  to  note  the  experience  of  the 
State  of  Illinois.  That  state's  law  is  t.vpical  of  statutes  in  many  other  jurisdic- 
tions.  (See  examples  Appendix  IB.) 

"Whenever  the  Attorney  General  or  State's  Attorney  is  interested  in  any 
cause  or  proceeding,  civil  or  criminal,  which  it  is  or  may  be  his  duty  to  prose- 
cute or  defend,  the  court  in  which  the  cause  or  proceeding  is  pending  may 
appoint  some  competent  attorney  to  prosecute  or  defend  said  cause  or  proceeding 
and  the  attorney  so  appointed  shall  have  the  same  power  and  authority  in 
relation  to  such  cause  or  proceeding  as  the  Attorney  General  or  State's  Attorney 
would  have  had  if  present  and  attending  the  same."  111.  Rev.  Stat.  Ch.  14,  sec. 

This  law  has  been  challenged  as  violating  Constitutionally  mandated  separa- 
tion of  powers.  The  Illinois  State  Constitution  has  a  clau.se  expressly  setting 
out  three  branches  of  government,  "Legislative,  Executive,  and  Judicial",  and 
proclaiming  that  no  one,  holding  office  in  one  branch,  "shall  exercise  any  power 
belonging  to  either  of  the  others,  .  .  ."  Art.  Ill,  1870  111.  Const.  The  Illinois 
Supreme  Court  held  that  mere  appointment,  pur.suant  to  and  according  to  the 
terms  of  the  statute,  was  not  violative  of  separation  of  powers  or  the  state 
constitution.  Tearney  v.  Hanllng,  166  N.E.  2d  526  (111.  Sup.  Ct.  1929).  Appoint- 
ing an  officer  to  exercise  the  prosecutorial  function  was  found  not  to  be  an 
invasion  of  executive  function. 

In  the  very  recent  history  the  existence  of  this  law  has  proved  dramatically 
useful  to  the  State  and  people  of  Illinois.  The  entire  and  more  specifically,  the 
City  of  Chicago  had  been  aroused  by  the  circumstances  surrounding  the  police- 
militant  shootout  at  a  Black  Panther  headquarters.  An  initial  county  grand 
jury  charged  only  crimes  against  seven  Panthers.  Then  a  federal  grand  jury, 
investigating  whether  the  civil  right's  of  Hampton  and  Clark  (the  dead  Pan- 
thers) had  been  violated  by  the  police,  declined  to  indict  anyone,  but  did  report 
that  the  evidence  was  contrary  to  some  of  the  police  claims.  Shortly  before  the 
federal  grand  jury's  report.  State's  Attorney  Edward  Hanrahan's  office  had 
abruptly  reversed  itself  and  decided  to  drop  the  Panther  indictments  because 
of  "faulty"  evidence. 

In  tlie  midst  of  all  this  and  the  resulting  press  and  public  pressure,  a  special 
county  grand  jury  was  convened  to  look  into  the  whole  alTair.  Because  of  the 
potential  conflict  of  interest  for  the  regular  prosecutor.  Chief  Criminal  Courts 
Judge  Joseph  Power  appointed  a  Special  Prosecutor  for  the  case.  Barnabas 
Sears,  who  among  o*^her  distinctions  had  once  before  served  in  the  same  post 
and  resolved  a  police  scandal  l)y  winning  8  convictions,  was  appointed  to  handle 
this  case.  This  appointment  also  survived  litigation.  People  v.  Sears,  49  111  2d 
14,  273  N.E.  2d  380  (1971).  In  light  of  the  situation's  obvious  potential  to 
produce  not  just  distrust  of  government,  but  social  upheaval,  it  is  difficult  to 
imasrine  a  better  example  (except  perhaps  the  appointment  of  Archibald  Cox) 
of  the  efficacy  of  the  special  prosecutor  device  in  a  system  of  government  like 
our  own.  Of  course  in  this  case,  where  charges  ran  directed  against  the  regular 
I)rosecutor,  a  man  with  close  political  ties  to  other  members  of  the  Executive 
Branch  of  government,  there  was  no  suitable  alternative  to  judicial  appoint- 
ment. It  may  require  the  jiulgment  of  history  to  proclaim  the  Sears  appoint- 
ment a  total  succe.ss  but  the  impropriety  of  asking  Mr.  Hanrahan  to  investigate 
his  own  office  is  clear. 

It  is  possible  to  cite  other  examples  of  state  snecial  prosecutors  who  liave 
served  both  justice  and  the  public  Interest  in  maintaining  the  appearance  and 
fact  of  justice.  From  Nadjari  and  Dewey  in  New  York  the  u.se  of  special  pros- 
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editors  runs  back  at  least  to  the  appointment  in  White  v.  Polk  Co.,  an  1864 
Iowa  case.  It  should  be  enough,  however,  to  say  that  a  solution  exists,  tried, 
tested  and  found  workable  in  the  laboratory  of  state  government,  for  what 
seems  an  inevitable  problem.  The  logic  of  adapting  such  a  successful  state 
device  to  the  Federal  system  seems  to  require  little  more  argument. 

WHY    A    SPECIAL   PROSECUTOR    IN    THE   FEDERAL    SYSTEM? 

In  recent  times  numerous  allegations  and  even  proofs  of  political  influence 
on  the  Justice  Department  have  surfaced.  This  is  a  tragic  development  in  our 
system  of  laws  because  our  government  rests  fundamentally  on  a  faith  that 
public  ofHcials  act  for  the  general  and  not  the  individual   good. 

APPEARANCE   OF   JUSTICE 

In  this  time  of  uncertainty  about  the  morality  of  public  officials  it  is  ex- 
tremely important  not  only  that  justice  be  done  but  that  the  people  believe 
it  is  being  done.  Faith  must  be  restored.  Perhaps  the  very  essence  of  democracy 
is  that  the  people  consent  to  be  governed  under  a  system  in  which  they  believe. 
Democracy  is  dependent  on  maintaining  the  public's  faith,  trust  and  confi- 
dence. 

"The  Preamble  to  the  Canons  of  Ethics  admonishes  the  members  of  the  bar 
that  their  conduct  should  be  such  as  to  merit  the  approval  of  all  good  men. 
That  conduct  should  not  be  weighted  with  hairsplitting  nicety.  We  have  found 
no  exceptions  to  the  exhortation  to  'abstain  from  all  appearance  of  evil.'  " 
U.S.  V.  Traffcante,  328,  F.2d  117,  120  (5th  Cir.  1964). 

A  case  having  to  do  with  judges'  duties  and  the  importance  of  maintaining 
both  the  fact  and  the  appearance  of  justice,  t^aundcrs  v.  PiggJy-Wiggly  Corp., 
declares,  "Parties  are  entitled  to  a  determination  of  these  rights  by  an  indi- 
vidual to  whose  acts  there  sliould  not  exist  in  the  mind  of  either  party  any 
doubt  but  what  even  and  exact  justice  will  be  done  and  an  impersonal  consid- 
eration and  determination  of  the  questions  is  made."  1  F.2d  582,  585  (6th 
Cir.  1924).  The  Justice  Department  in  our  situation  has  to  make  a  judgment 
of  whether  to  prosecute  and  that  decision  is  as  important  to  the  parties  as  any 
judge-made  decision. 

ABA  President  Chesterfield  Smith  in  a  speech  on  October  25,  1973  pointed 
to  the  ABA  Standards  for  Criminal  Justice,  which  provide  that  the  prosecuting 
officer  should  have  no  conflict  of  interest,  or  the  appearance  of  a  conflict  of 
interest.  Pie  concluded : 

"Thus,  under  that  standard,  it  clearly  was  and  is  improper  for  an  investi- 
gation of  tiie  Executive  Branch  of  the  government  to  be  conducted  by  a  prose- 
cutor who  is  under  the  control  and  direction  of  either  the  President  himself 
or  some  other  person  who  himself  is  under  tlie  direction  and  control  of  the 
President.  (This  is  so  because:)  It  has  never  been  suggested  to  my  knowledge 
that  the  truth  of  opposing  contentions  could  be  fairly  and  equitably  ascertained 
if  one  of  the  opposing  parties  before  the  court  could  determine  what  evidence 
and  what  contentions  his  opponent  could  present  to  the  judge  or  jury  for  con- 
sideration." Speech  to  Nat'l  Legal  Aide  Defender  Assoc,  Oct.  25.  1973,  pp.  4-6. 

The  Supreme  Court  in  Tmney  \.  Ohio,  said  tliat  "the  requirement  of  due 
process  of  law  in  judicial  procedure  is  not  satisfied  by  the  argument  that  men 
of  the  highest  honor  and  the  greatest  self-sacrifice  could  carry  it  on  without 
danger  of  injustice."  273  U.S.  510,  .5,32,  (1927).  The  Supreme  Court  of  Iowa 
said  that  it  would  be  "a  burlesque  upon  tlie  law"  if  crimes  went  unpunislied 
for  lack  of  power  in  the  courts  to  appoint  a  special  prosecutor.  Whiic  v.  Polk 
Connty,  17  Iowa  413,  414  (1864).  The  total  independence  of  the  prosecutors 
is  the  only  possible  way  that  the  American  people  will  be  satisfied  that  com- 
plete fairness,  thoroughness  and  impartin'ity  are  l>eing  observed.  The  public 
must  know"  that  the  persons  in  charge  of  administering  justice  are  totally  free 
from  any  pressure  from   the  President  or  his   associates. 

PROSECUTORIAL    CONFLICT    OF    INTEREST 

There  is  ample  judicial  authority  that  a  prosecuting  attorney  must  not  allow 
personal  interest  to  influence  his  tactics  or  handling  of  a  case.  In  State  ex  rel. 
Williams  v.  Ellin,  the  court  said.  "The  prosecuting  attorney  owes  a  duty  to  both 
state  and  defendant,  and,  if  the  facts  are  such  as  to  preclude  the  exercise  of 
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bis  full  duty  to  both,  be  sbould  step  aside."  112  N.E.  98  (191G).  The  prose- 
cutorial function  cannot  accommodate  :x  split  allegiance,  for  it  is  a  itosition 
".  .  .  to  be  held  and  administered  wholly  in  the  interest  of  the  people  at  large 
and  with  a  sinqJe  eye  to  their  welfare."  Attorney  Oencral  v.  Tuffs,  2F;9  Mass. 
468,  489,   132  N.E.   322,  320    (1921). 

The  entire  matter  of  Special  Prosecutor  and  particularly  the  concept  of  a 
prosecutor's  qualitications  as  a  proper  concern  of  the  judiciary  is  well  treated 
in  an  article  by  three  Georgetown  I^aw  Students  working  under  the  supervision 
of  Samuel  Dash.  Their  authoritative  and  exhaustive  research  is  especially  in 
point  here. 

"In  accordance  with  this  strong  distrust  of  the  'interested'  prosecutor,  state 
courts  have  further  recognized  that  it  is  not  only  their  right,  but  their  duty, 
to  till  the  need  for  impartial  enforcement.  In  State  ex  rel.  Latham  v.  Spencer 
Circuit  Court,  the  court  found  cause  to  appoint  a  special  prosecutor  where  it 
was  shown  that  the  regular  district  attorney  was  hostile  and  prejudiced  toward 
the  interest  of  the  one  for  whom  the  prosecution  was  brought.  The  proposition 
that  an  attorney  cannot  properly  represent  one  where  he  maintains  an  antag- 
onistic interest  toward  that  pax-ty  was  deemed  'elementary.'  In  that  instance, 
the  prosecutor  concedes  his  incapacity  to  act  and  it  is  the  court's  affirmative 
responsibility  to  replace  him  as  to  that  matter.  Similarly,  in  Hendicks  v.  State, 
the  court  granted  a  request  for  the  appointment  of  a  special  prosecutor  due 
to  the  district  attorney's  prejudice  and  voluntary  inaction  in  the  face  of  racket- 
eering, professional  gambling,  corruption  and  high  crime.  Recognizing  that  but 
for  its  action  citizens  would  be  helpless  in  their  desire  for  'an  active,  good-faith 
prosecution,'  the  court  deemed  such  circumstances  to  justify  the  disregard  of 
prosecutorial  discretion."  Schneider,  Greenspan  and  Anazalone,  "The  Special 
Prosecutor  in  the  Federal  System :  A  Proposal,"  11  Am.  Crim.  L.  Rev.  576 
(1973)    (footnotes  omitted). 

The  Supi'eme  Court  of  Missouri  has  declared  it  essential  that  a  prosecutor's 
discretion  "be  exercised  in  accordance  with  the  established  principles  of 
law,  .  .  .  (and)  according  to  the  dictates  of  his  own  judgment  and  conscience 
and  not  that  of  any  other  person."  State  v.  Wallach,  353  Mo.  312,  322-23,  182 
S.W.  2d  313,  318-19  (1944).  And  the  Supreme  Court  of  the  United  States  has 
held  that  it  violates  due  process  of  law  for  a  judge  to  have  a  pecuniary  interest 
in  the  outcome  of  a  case.  Tumey  v.   Ohio,  siopra,  273  U.S.   510   (1927). 

Enactment  of  the  Federal  Special  Prosecutor  Act  of  1974  would  go  a  long 
way  toward  insuring  that  our  Federal  Prosecutors  are  free  to  investigate  political 
corruption  and  abuse  of  office  wherever  it  appears.  Further  it  would  guaranty 
to  the  people  and  defendants  in  politically  connected  trials  the  kind  of  even 
handed  justice  the  Tumey  Court  held  is  demanded  by  due  process. 

CONSTITXJTIONAL    CONSIDERATIONS 

Something  should  be  said  as  to  the  constitutional  implications  of  enactment 
of  the  Federal  Special  Prosecutor  Act.  The  discussion  which  occurred  concerning 
various  Watergate  Special  Prosecutor  proposals  indicate  that  two  points  should 
be  clarified.  First,  Congress  clearly  has  the  power  to  authorize  judicial  appoint- 
ment of  Special  Prosecutors.  Secondly,  the  cases  and  leading  commentators 
do  not  support  any  contention  that  exercise  of  this  Congressional  power  would 
in  any  way  infringe  the  Doctrine  of  Separation  of  Powers. 

CONGRESS    HAS   THE   POWER 

There  can  be  no  serious  question  but  that  the  United  States  Constitution 
gives  to  the  Congress  ample  power  to  enact  this  law.  "The  Congress  may  by 
Law  vest  the  Appointment  of  such  inferior  officers,  as  they  think  proper,  in 
the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments." 
Art.  II,  sec.  2.  cl.  2.  This  power  was  exercised  in  the  enactment  of  the  present 
§543  (a)  vmder  which  the  Attorney  General  acted  to  appoint  Messrs.  Cox  and 
Jaworski.  No  reason  appears,  however,  to  assume  that  the  current  law  is  any 
exhaustive  exercise  of  the  Congressional  power  to  provide  for  the  appointment 
of  public  officials.  The  Federal  Special  Prosecutor  Act  should  be  seen  as  merely 
a  further  use  of  that  power. 

Leon  Irish,  former  clerk  to  the  United  States  Supreme  Court  and  respected 
member  of  the  District  of  Columbia  Bar,  has  written  a  thorough  exposition 
of  this  point. 
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•The  critical  provision  of  the  Constitution  (Art.  II,  sec.  2,  cl.  2)  states  tliat 
the  advice  and  consent  of  the  Senate  is  required  for  appointment  by  the  Pres- 
ident of  "Officers  of  the  United  States,"  and  that  "tlie  Congress  may  by  law 
vest  the  Appointment  of  such  inferior  Officers,  as  they  think  proper,  in  the 
President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments." 

"Several  things  are  made  clear  by  this  provision :  First,  the  President  has 
no  inherent,  constitutional  authority  to  create  offices  of  the  Special  Prosecutor. 
It  lies  wich  Congress  to  create  by  statute  such  offices  as  it  deems  proper  for 
exercising  the  powers  of  the  United  States  government  and  to  decide  which 
shall  be  "inferior  offices."  The  President  has  his  usual  veto  powers  over  such 
legislation,  but  he  has  no  independent  power  to  create  offices. 

"Second,  the  President  has  no  independent,  constitutional  power  to  appoint 
the  persons  who  will  fill  the  offices  created  hy  Congress.  The  President's  power 
to  appoint  'Officers  of  the  United  States,'  such  as  the  Attorney  General,  is 
subject  to  the  advice  and  consent  of  the  Senate.  As  to  the  appointment  of  lesser 
officers,  the  Constitution  says  merely  that  Congress  may  give  appointment 
powers  to  the  President,  the  courts  or  department  heads.  Thus,  whatever 
power  he  may  have  to  choose  personal  advisers,  the  President  cannot  appoint 
officers  to  act  for  the  United  States  without  a  delegation  of  authority  from 
Congress  to  do  so.  Furthermore,  whether  any  such  appointment  will  require 
as  a  Special  Prosecutor,  which  it  might  otherwise  delegate  to  the  President, 
the  advice  and  consent  of  the   Senate   is   basically  for  Congress  to   decide. 

"Finally,  it  is  implicit  in  the  constitutional  provision  just  quoted  that  Con- 
gress may  itself  retain  and  exercise  the  power  to  appoint  lesser  officers,  such 
department  heads  or  the  courts. 

"In  short,  it  is  clear  from  the  Constitution  that  Congress  has  the  power  to 
create  an  Office  of  Special  Prosecutor.  It  is  equally  clear  that  Congress  may 
withdraw  from  the  President  or  the  Attorney  General  any  previously  delegated 
power  to  create  a  Special  Prosecutor  and,  by  doing  so.  terminate  the  powers 
of  any  incumbent  prosecutor.  Congress  may  determine  the  jurisdiction  and  the 
powers  of  the  Special  Prosecutor  it  creates  and  either  choose  the  individual 
who  will  hold  that  office  or  delegate  that  function  to  the  courts. 

"Tlie  fact  that  a  Special  Prosecutor  had  been  appointed  by  a  court  or  directly 
by  Congress  would  not  make  him  a  judicial  officer  incapable  of  acting  as  a 
criminal  prosecutor,  or  a  mere  arm  of  the  legislature.  The  Special  Prosecutor 
would  have  whatever  powers  and  independence  Congress  conferred  upon  him 
by  statute,  and  he  could  unquestionably  be  placed  beyond  the  control  or  removal 
of  the  appointing  body  other  than  for  gross  improprieties  or  malfeasance." 
The  Washinfftrm  Post,  Nov.  9,  1973,  p.  A30. 

Article  I.  Section  8  of  the  Constitution  is  also  in  point  and  supports  the 
legislation.  It  provides  that  the  Congress  shall  have  power  over  a  wide  scope 
of  subject  matter,  and  also  "to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  Powers,  and  all  other  Powers 
vested  by  this  Constitution  in  the  Government  of  the  United  States,  or  in  any 
Department  or  Offices  thereof."  As  Chief  Justice  Marshall  put  it  in  McCulloch 
V.  Mrtruland.  4  Wheat.  31G.  415  (1910),  the  "necessary  and  proper  clause"  is 
a  provision  "made  in  a  constitution  intended  to  endure  for  ages  to  come,  and, 
consequently,  to  be  adapted  to  the  various  cri.ses  of  human  affairs." 

SEPARATION  OF  POWERS 

Even  though  conceding  that  Congress  has  ample  power  to  pass  the  Federal 
Special  Prosecutor  Act,  some  advance  the  Doctrine  of  Separation  of  Powers 
as  a  bar  to  enactment.  This  fear  that  the  Doctrine,  an  interpretative  gloss  on 
the  Constitution,  is  a  barrier  to  exercise  of  the  expressly  granted  Congres- 
sional power  does  not,  on  a  review  of  the  authorities,  seem  well  founded. 

United  States  v.  Cox  is  sometimes  cited  for  the  broad  proposition,  that  pro- 
secution of  offenses  is  somehow  an  inherently  executive  function  whose  place- 
ment in  any  other  branch  would  violate  the  Constitutional  principle  of 
separation  of  powers.  342  F.2d  107  (r.th  Cir.  19G5).  What  the  Court  of  Appeals 
said  is  that  the  prosecutor  is  "an  executive  official  of  the  Government.  .  .  . 
It  follows,  as  an  incident  of  the  Constitutional  separation  of  powers,  that  the 
courts  are  not  to  interfere  with  the  free  exercise  of  the  discretionary  powers 
of  the  attorneys  of  the  United  States  in  their  control  over  criminal  prosecu- 
tions." United  States  v.  Cox,  supra,  at  171.    (emphasis  supplied)   The  Federal 
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Special  Prosecutor  Act  is  not  inconsistent  with  this  holding  because  it  provides 
for  judicial  appointment  but  not  control  of  a  Special  Prosecutor.  When  the 
regular  U.S.  Attorney  is  so  entrammeled  by  a  conflict  of  interest  as  to  be  unable 
to  make  free  exercise  of  the  discretion  inherent  in  the  office  of  federal  prose- 
cutor, the  court  is  empowered  to  appoint  someone  capable  of  acting  with  inde- 
pendent discretion.  No  power  is  conveyed  on  the  judiciary  by  this  act,  however, 
to  order  the  performance  of  specific  acts  by   the  Special   Prosecutor. 

It  is  clear  that  merely  giving  the  courts  power  to  appoint  Special  Prose- 
cutors in  no  way  contravenes  tlie  doctrine  of  the  separation  of  powers.  Indeed, 
23  T'.S.C.  546  provides: 

"The  district  court  for  a  district  in  which  the  office  of  United  States  Attor- 
ney is  vacant  may  appoint  a  United  States  Attorney  to  serve  until  the  vacancy 
is  filled.  The  order  of  appointment  by  the  court  shall  be  filed  with  the  clerk 
of  the  court." 

United  States  v.  Solnmon,  216  F.  Supp.  835  ( S.D.N. Y.  1963),  is  the  only 
Federal  case  to  have  passed  on  a  Constitutional  challenge  to  judicial  apix»int- 
ment  of  a  prosecuting  officer.  The  appointment  was  made  pursuant  to  28  U.S.C. 
§546.  above,  authorizing  the  District  Courts  to  fill  vacancies  in  the  office  of 
United  States  attorney,  and  the  court  squarely  held  that  this  did  not  violate 
the     doctrine  of  the  separation  of  powers. 

As  Senator  Bayh  said : 

"The  doctrine  of  separation  of  powers  is  a  functional  one,  stemming  from 
the  basic  concept  that  each  of  the  separate  powers  is  designed  to  serve  as  a 
check  and  balance  on  the  scrutiny  and  restraint  exercised  by  the  other  holders 
of  power  if  arbitrary  government  is  to  be  avoided.  It  would  be  anomalous  if 
this  notion  of  separation  of  powers  could  be  used  to  allow  the  executive  to 
exercise  power  in  its  own  case  unchecked  and  unscrutinized — and  produce  the 
ironic  result  of  the  executive  branch  investigating  itself. 

"(T)he  separation  of  pov.ers  is  not  a  formal,  rigid  doctrine  dividing  our 
government  into  water-tight  compartments.  As  the  Supreme  Court  said  in  the 
famous  and  important  Humphrey's  Executor  vs.  United  States,  where  the  Court 
iipheld  the  power  of  Congress  to  prevent  that  President  from  dismissing  a 
member  of  the  Federal  Trade  Commission,  'Whether  the  power  of  the  President 
to  remove  an  officer  shall  prevail  over  the  authority  of  Congress  to  condition 
the  power  by  fixing  a  definite  term  and  precluding  a  removal  except  for  cause 
will  depend  upon  the  character  of  the  office.' "  Findings  and  Declarations, 
supra,  p.  6. 

The  leading  commentators  agree  that  the  Separation  of  Powers  Doctrine 
cannot  be  stretched  to  infringe  the  express  appointment  power  of  Congress. 

Leon  Irish  notes, 

"As  to  separation  of  powers,  the  realities  of  government  do  not  present  them- 
selves neatly  creased  in  three  labeled  piles,  nor  does  the  Constitution  require 
that  we  force  all  governmental  functions  into  three  preconceived  molds.  By 
virtue  of  congressional  enactment,  there  already  exists  a  'headless  fourth 
branch'  {e.g.,  the  independent  regulatory  agencies)  which  for  all  practical 
purposes  operate  independently  of  Congress,  the  President  or  the  courts." 
supra,  p.  30. 

Raoul  Berger,  a  leading  Constitutional  Law  Authority  wrote, 

"Had  the  framers  considered  that  appointments  and  functions  fell  into  iron- 
clad compartments,  they  would  have  lodged  all  'executive'  appointments  in  the 
President.  Instead  they  gave  him  quite  limited  powers  of  appointment  and  left 
the  bulk  of  the  appointment  power  in  the  discretion  of  the  Congress.  They  left 
Congress  free,  in  the  present  extraordinary  circumstances,  to  place  a  prose- 
cutorial function  outside  the  executive  department  when  quite  plainly  it  could 
not  be  trusted  to  investigate  and  prosecute  itself."  New  York  Times,  Nov.  7, 
1973,  p.  47. 

And  Anthony  Lewis  concludes, 

"Separation  of  powers  in  the  American  Constitution  is  not  a  notion  of  neat 
and  totally  distinct  packages.  The  idea  rather  is  a  system  of  sometimes  over- 
lapping, even  conflicting  authority. 

"The  constitutional  purpose.  Justice  Brandeis  said,  was  'not  to  promote 
efficiency  but  to  preclude  the  exercise  of  arbitrary  power.'  It  would  be  ironic 
to  put  it  mildly  to  say  that  a  principle  designed  to  avoid  arbitrary  power 
requires  Presidential  appointment  of  a  prosecutor  to  investigate  the  President." 
Neiv  York  Times,  Nov.  12,  1973,  p.  33. 
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INHERENT   POWER 

Indeed  so  far  is  the  Federal  Special  Prosecutor  Act  from  violating  Separa- 
tion of  Powers  it  may  very  well  only  confirm  an  inherent  power  in  all  courts 
of  criminal  jurisdiction  to  appoint  a  Special  Prosecutor  when  the  need  arises. 
There  can  be  no  doul)t  that  a  Federal  District  Court  possesses  the  Inherent 
power,  and  has  the  duty,  to  disqualify  an  attorney  for  conflicts  of  interest. 
E.  F.  Hutton  &  Co.  v.  Broivn,  305  F.  Supp.  371,  378  (S.C.  Texas  1969)  and  cases 
cited  therein.  As  Canon  Six  of  the  Canons  of  Professional  Ethics  provides,  an 
attorney  has  no  "obligation  to  represent  the  client  with  undivided  fidelity", 
and  "it  is  unprofessional  to  represent  conflicting  interests  .  .  ." 

"It  is  consistent  with  the  public  interest  and  welfare  for  any  law  enforce- 
ment officer  directly  or  indirectly  to  represent  any  person  involved  in  a  criminal 
matter,  except  the  state,  or  receive  any  personal  profit  or  gain  as  a  result  of 
the  arrest,  conviction,  or  acquittal  of  one  charged  with  the  infraction  of  the 
law  .  .  .  The  books  are  replete  with  cases  indicating  that  any  appearance  of 
evil  connected  with  the  administration  of  public  office  should  and  must  be 
avoided."  State  v.  Detroit  Motors,  62  N.J.  Super.  386,  168  A.  2d  227,  at  230 
(1960)    (emphasis  added). 

The  standards  for  the  disqualification  of  an  attorney  upon  these  grounds 
are  "potential,  no  less  than  actual  conflict  of  interest."  International  Brother- 
hood of  Teamsters  v.  Hoffa,  F.  Supp.  246,  256  (D.  Ct.  D.C.  1965).  Disqualifica- 
tion should  be  ordered  whenever  an  attorney  has  "potentially  conflicting 
obligation."  Id.  As  the  Second  Circuit  recently  stated,  the  court  had  discretion 
to  "nip  any  potential  conflict  of  interest  in  the  bud."  Tucker  v.  Shaw,  378  F.2d 
304,  307  (1967).  See  Annot.  Disqualification  of  Prosecuting  Attorney  on  Account 
of  Relationship  with  Accused,  31  A.L.R.  3d  953,  for  discussion  of  the  court's 
power  to  disqualify  a  prosecuting  attorney  and  its  duty  to  appoint  a  special 
prosecutor  to  replace  him. 

Thus  it  can  he  argued  (and  it  has  been  by  a  noted  George  Washington  Uni- 
versity Law  Professor)  that  Federal  District  Courts  might  create  a  Special 
Prosecutor  by  disqualifying  a  U.S.  Attorney  for  conflict  of  interest,  then 
replacing  him  by  appointment  under  28  U.S.C.  546  (judicial  authority  to  fill 
vacancies  in  the  oflSce  of  U.S.  Attorney).  In  the  matter  of  the  Grand  Jury 
enpaneled  Decemhcr  5,  1972,  petition  of  intervenor  John  F.  Banzhaf  III  (filed 
October  9,  1973  D.  Md.,  Hoffman,  J.),  Professor  Banzhaf  rests  his  argument  on 
the  strong  state  precedents  holding  a  court  of  criminal  jurisdiction  must  have 
such  authority  if  it  is  to  do  justice.  One  court  has  gone  so  far  as  to  suggest 
that  this  is  a  power  that  the  legislature  has  no  right  to  abridge.  State  v.  Hen- 
derson, 123  Ohio  St.  474,  479,  175  N.E.  865,  867  (1931).  In  Taylor  v.  State,  the 
Florida  Supreme  Court  asserted : 

"The  power  of  removal  in  the  Governor  may  act  as  a  deterrent,  and  if 
applied,  would  prevent  a  recurrence  of  the  wrong,  but  it  does  not  afford  a 
remedy — much  less  an  adequate  remedy — in  the  particular  case.  The  law  does 
not  contemplate  lapses  through  which  the  guilty,  by  reason  of  the  complacency, 
good  fellowship,  or  what  not,  of  the  state  attorney,  may  escape  indictment, 
and  then  suffer  vicarious  punishment  through  removal  of  the  officer."  49  Fla. 
69,  76-77,  38  So.  380,  383  (1905). 

The  Supreme  Court  of  Florida  more  recently  pointed  out : 

"(I)t  is  a  universally  accepted  principle  of  law  that  such  power  of  appoint- 
ment is  an  inherent  power  of  a  court  possession  criminal  jurisdiction.  No 
statute  is  necessary  to  the  exercise  of  such  inherent  power." 

Kirk  V.  Baker,  224  So.  2d  311,  317-18  (1969).  See  also  Williams  v.  State,  188 
Ind.  283,  123  N.E.  209,  215  (1919)  ;  State  v.  Spencer  Circuit  Court,  244  Ind. 
552,  194  N.E.  2d  606  (1963)  ;  State  v.  Jones,  306  Mo.  437,  268  S.W.  83   (1924). 

"Most  states  by  statute  authorize  the  court  to  appoint  a  special  prosecutor 
when  the  regular  prosecuting  attorney  is  absent  liecause  of  death  or  illness  or 
when  he  is  disqualified  because  of  'interest'  in  the  outcome  of  the  investiga- 
tion .  .  .  Absent  such  statutory  authority,  courts  have  held  that,  as  a  matter  of 
discretion,  they  could  appoint  special  prosecutors  under  these  same  circum- 
stances in  the  exercise  of  their  'inherent  power'  ...  (T)  the  courts'  interest  in 
supervising  the  proper  use  of  their  machinery  and  protecting  the  judicial 
system  from  political  or  personal  misuse  justified  their  exercise  of  extraordinary 
power."  supra.  111  U.  Pa.  L.  Rev.  954. 
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Whether  or  not  the  Federal  Courts  could  claim  the  power  to  appoint  a 
Special  Pi-osecutor  as  an  inherent  right,  the  Federal  Special  Prosecutor  Act 
will  confirm  that  the  Federal  District  Courts  possess  this  tool  to  do  justice. 

CONCLUSION 

We  have  said  that  there  exists  an  answer  to  the  questions  as  to  the  capacity 
of  this  government  to  seek  out  and  prosecute  crimes  in  the  higher  levels  of  govern- 
ment. That  answer  is  the  Federal  Special  Prosecutor  Act  of  1974.  There  seems 
to  be  growing  agreement  that  the  time  has  come  to  enact  such  a  provision. 

As  the  authors  of  the  American  Criminal  Law  Review  article  to  which  we 
have  made  reference  remark,  "There  is  much  evidence  that  ours  is  not  a  gov- 
ernment of  separate  powers,  but  of  blended  powers,  and  ample  prcedent  exists 
for  the  proposition  that  no  harm  will  obtain  when  an  official  of  one  branch  has 
the  authority  to  merely  confer  a  role  upon  a  member  of  another  branch  .  .  . 
such  a  procedure  may  be  the  only  means  of  insuring  impartial  enforcement 
where  a  United  States  Attorney  is  in  the  uncomfortable  position  of  having  to 
prosecute  his  fellows  in  the  executive  branch  ...  To  let  a  prosecutor  continue 
to  act  where  political  interest  is  present,  or  to  mandamus  him  where  it  is  likely 
that  he  will  put  forth  a  half-hearted  effort,  is  to  allow  him  to  'thumb  his  nose' 
at  the  very  persons  who  are  responsible  for  his  position  in  office.  For  the  8ake 
of  doctrinal  tradition,  the  entire  purpose  of  public  office  is  defeated.  If  indeed, 
a  public  office  is  a  ijublic  'trust,'  then  failures  to  proceed  with  a  single-minded 
concern  for  the  electors,  constitutes  an  unconscionable  breach  of  duty.  A  prose- 
cutor who  must  look  in  two  directions  will  see  clearly  in  neither  and  must 
therefore  be  prohibited  from  carrying  on  a  futile  attempt."  11  Am.  Cr.  L.  Rev, 
supra,  at  637-8. 

Leon  Irish,  the  former  Supreme  Court  law  clerk,  also  quoted  above,  seems  to 
agree  there  is  a  need  for  such  legislation. 

"The  Constitution  enjoins  the  President  'to  take  Care  that  the  Laws  be 
faithfully  executed.'  When  a  criminal  investigation  requires  examination  of 
allegations  Involving  the  President  and  his  closest  personal  advisers,  however, 
the  appearance  and  perhaps  the  actuality  of  faithful  execution  of  the  laws  Is 
possible  only  through  a  Special  Prosecutor  with  sufficient  independence  and 
power  to  follow  wherever  the  trail  of  evidence  may  lead. 

"The  power  to  prosecute  alleged  wrongdoing  in  the  executive  branch  clearly 
is  among  those  powers  vested  by  the  Constitution  in  the  Government.  As  Chief 
Justice  Marshall  wrote  in  his  classic  description  of  constitutional  power :  'Let 
the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Constitution,  and  all 
means  which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consist  with  the  letter  and  spirit  of  the  Constitution,  are 
constitutional.'"  {McCtilloch  v.  Maryland).  Washington  Post,  Nov.  9,  1973,  p. 
A30. 

It  would  be  difficult  to  disagree  with  Raoul  Berger,  senior  fellow  In  American 
Legal  History  at  Harvard  Law  School,  who  wrote  in  the  New  York  Times  on 
November  7,  1973, 

"To  insist  that  the  President  must  investigate  and  prosecute  himself,  for  that 
is  what  the  argument  for  executive  control  of  prosecution  boils  down  to,  is 
plainly  unreasonable.  The  power  of  appointment  and  the  separation  of  powers 
were  not  designed  to  obstruct  justice. 

"Let  our  guide  be  the  utterance  of  Congressman  Bland  in  the  first  Congress. 
Faced  with  the  fact  that  the  Constitution  made  no  provision  for  removal,  he 
said,  'it  was  essentially  necessary  that  such  a  power  should  be  lodged  some- 
where, or  it  would  be  impossible  to  carry  the  Government  into  execution.' 

"Somewhere  there  must  exist  power  to  provide  for  an  independent  special 
prosecutor  to  carry  forward  an  untrammeled  investigation  of  White  House 
participation  in  a  criminal  conspiracy.  Without  straining,  it  can  be  found  in 
Article  II,  Section  2(2).  It  follows  that  a  statute  authorizing  a  court  to  appoint 
a  special  prosecution  would  be  constitutional."  at  p.  47. 

Forty-six  deans  of  American  law  schools  supported  the  Bayh  Special  Prose- 
cutor bill  as  did  the  New  York  Times,  Washington  Post,  and  scores  of  other 
leading  journals  and  newspapers.  As  Cardozo  remarked :  All  found,  however, 
in  the  end  that  there  was  a  principle  in  the  legal  armory  which,  when  taken 
down  from  the  wall  where  it  was  rusting,  was  capable  of  furnishing  a  weapon 
for  the  fight  and  of  hewing  a  path  to  justice." 

33-875—74 24 
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The  time  to  focus  attention  on  tlie  broader  issues  is  now.  Too  often  tliese 
past  few  weeks  we  liave  lieard  the  Congressmen's  aides  say  we  would  have  to 
M-ait — mayl)e  a  few  years  for  a  complete  evaluation  of  the  jobs  that  Cox  and 
Jaworski  did.  To  us  this  is  terribly  wrong.  The  two  aren't  connected.  What  we 
are  talking  about  has  nothing  to  do  with  the  President  or  the  present  crises. 

The  Federal  Special  Prosecutor  Act  is  designed  to  help  an  individual  who  in 
a  case  like  Ernest  Fitzgerald's  or  Gordon  Rule's  is  in  a  situation  where  the 
administration  faces  an  inherent  conflict  of  interest  in  prosecuting  the  people 
who  may  have  wronged  him.  In  a  larger  sense  the  Act  is  designed  to  help  the 
American  people  who  are  wronged  whenever  justice  goes  apparently  undone. 
The  significance  of  Watergate  here  is  that  it  is  essential  that  we  act  now. 

Appendix  1A 

One  of  the  ironies  of  the  furor  over  a  federal  special  prosecutor  is  the  fact 
that  state  governments  have  traditionally  prf)vided  for  this  device  and  used  it 
successfully  in  a  variety  of  ways.  What  follows  is  a  list  of  statutes  and  cases 
by  which  the  special  prosecutor  has  been  established  in  various  states.  (Note 
that  some  statutes  were  taken  from  outdated  State  Codes.) 


state 


By  statute  By  case  law      Statute  or  case  citation 


Appointing  authority 


Alabama X 

Alaska  (1948  territorial  law)..  X 

Arizona.-- - -.  X 

Arkansas X 

California..- X 

Colorado X 

Delaware X 

Florida- ---  X 

Georgia -..  X 

Idaho - -  X 

Illinois --- X 

Iowa X 

Indiana X 

Kansas X 

Kentucky -..  X 

Louisiana- X 

IVlaine- - X 

Michigan X 

Minnesota X 

Mississippi X 

Missouri X 

Nebraska -  X 

Nevada- X 

New  Hampshire X 

New  Jersey X 

New  Mexico X 

New  York X 

North  Carolina X 

North  Dakota X 

Ohio X 

Oklahoma X 

Oregon.-- X 

Pennsylvania -..  X 

Rhode  Island X 

South  Carolina --  X 

South  Dakota -- X 

Tennessee - X 

Ulah X 

Washington- _ X 

West  Virginia X 

Wisconsin X 

Wyoming X 


X 
X 


X 
X 
X 


X 
X 


18  §235- _..- Trial  court. 

§54-5-1. - Do. 

§17-903--- -.  Do. 

§24-117 Do. 

Gvt.  §  12553  Slo-n  v.  Hammond,  254  Do. 

P.  2d  646  (1927). 
§45-1-7,8 Do. 

29  §2504— Do. 

§3217   Taylor   v.   State,  38  So.   380  Do. 

(1905). 
24  §  2913  Tomlinson  v.  State,  182  S.E. 

2d  320  (1971). 

31  §2603 .--- Trial  court  (after 

petition  of 


14  §6  People  v.  Doss,  48  N.E.  2d  213 

(1943). 
§  336.3  White  v.  Polk  Co.,  17  Iowa  413 

(1964). 
49  §2515,  16,  17,  18  (repealed  1965) 
Williams  v.  State,123  N.E.  209  (1919). 


regular). 
Trial  court. 

Do. 


Supreme  Court 
(on  appl.  of 
regular). 
19  §  117 Trial  court. 


-  §69.060 Do. 

-  §16;4  (Civil)  15:311  (Criminal) Do. 

.  30  §551 - Do. 

-  §5,758 Do. 

.  §388.12 Do. 

§  25-31-21  State  v.  Jones,  268  S.W.  83  Do. 

(1924). 

-  §56.110 ---  Do. 

.  23  §1205—- Do. 

-  252.100.- --.-  Do. 

-  7  §33 Trial  court  (en 

banc). 

-  2A-158-9       Trial  court. 

-  §17-1-9.1,  9.2  and  17-1-14 Removal  by  Su- 

preme Court. 

-  18§701 - -  Trial  court. 

-  7A-96. - Do. 

-  11-16-06 .---  Do. 

§  2941.63  State  v.  Henderson,  175  N.E.  Do. 

865  (1931). 
19  §  215.9  Lizard  v.  Slate,  166  P.2d  119    Attorney  General, 
(1946).  trial  court. 

.  §148.150 - Governor. 

-  71-297 - Attorney  General, 

at  request  of 
trial  court. 

34-4-2 Attorney  General. 

Const.  ArL5,  sec.  29 -, Trial  court. 

1-11-2 Attorney  General. 

Const.  Art.  6,  sec.  5 - Trial  court. 

Const.  Art.,8,  sec.  10 Do. 

§  36  27.040 - Regular  prosecutor 

'7-7-6 - Trial  court 

§  59.44 --- Do 

§  18-117 -- Do. 
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Appendix  IB 

Three  typical  state  statutes  are  here  set  out  in  addition  to  the  Illinois  statute 
.set  out  at  page  11.  Without  reprinting  a  great  many  state  laws  these  examples 
suffice  to  give  the  flavor  and  common  terms  of  the  thirty-two  stale  provisions 
which  provide  for  trial  court  appointment  of  a  Special  Prosecutor. 

OHIO  CODE  OF  CRIMINAL  PROCEDURE 

§  2941.63     Counsel  to  assist  prosecutor.   (GC  §  13439-15) 

The  court  of  common  pleas,  or  the  court  of  appeals,  whenever  it  is  of  the 
opinion  that  the  public  interest  requires  it,  may  appoint  an  attorney  to  assist 
the  prosecuting  attorney  in  the  trial  of  a  case  pending  in  such  court.  The  board 
of  county  commissioners  shall  pay  said  assistant  to  the  prosecuting  attorney 
.such  compensation  for  his  services  as  the  court  approves. 

NORTH  DAKOTA  STATUTES 

11-16-06.  Failure  of  state's  attorney  to  perform  duty — Power  of  court — 
Appointment  of  acting  state's  attorney. — If  it  shall  appear,  by  affidavit  or  other- 
wise, to  the  satisfaction  of  a  judge  of  the  district  court  of  the  judicial  district 
in  which  the  county  is  situated,  that  the  county  has  no  state's  attorney,  or  that 
the  state's  attorney  is  absent  or  unable  to  attend  to  his  duties,  or  that  the  state's 
attorney  has  refused  or  neglected  to  perform  any  of  the  duties  prescribed  in 
subsections  two  to  six,  inclusive,  or  section  11-16-01,  or  to  institute  any  civil 
suit  to  which  the  state  or  the  county  is  a  party  after  the  matter  has  been 
properly  brought  to  the  attention  of  such  state's  attorney,  and  that  it  is  neces- 
sary that  some  act  be  performed,  the  judge  shall : 

1.  Request  the  attorney  general  or  an  assistant  attorney  general  to  take 
charge  of  such  prosecution  or  proceeding ;  or 

2.  Appoint  an  attorney  to  take  charge  of  such  prosecution  or  proceeding  and 
fix  his  fee  therefor  by  an  order  entered  upon  the  minutes  of  the  court,  and  the 
attorney  so  appointed  shall  be  vested  with  the  powers  of  the  state's  attorney 
for  the  purpose  of  that  action,  but  for  no  other  purpose,  and  shall  be  the  only 
person  authorized  to  proceed  in  such  action.  The  fee  specified  in  the  order  shall 
be  allowed  by  the  board  of  county  commissioners  and,  if  so  ordered  by  the 
court,  the  amount  of  such  fee  shall  be  deducted  from  the  salary  of  the  state's 
attorney. 

WYOMING  CODE 

§  18-117.  Assistant  prosecutor. — The  district  court  may,  whenever  it  is  of  the 
opinion  that  the  public  interest  requires  it,  appoint  an  attorney  to  assist  or  act, 
for  the  prosecuting  attorney,  in  the  trial  of  cases  or  before  the  grand  jury,  and, 
while  so  assisting  or  acting,  such  attorney  may  perform  any  act  or  duty  which 
the  prosecuting  attorney  could  perform;  and  the  county  shall  pay  such  as*:ist- 
ants  such  compensation  for  his  services  as  the  court  shall  deem  proper,  which 
sum,  unless  otherwise  ordered  by  the  court,  shall  be  deducted  from  the  salary 
of  the  prosecuting  attorney,  (laws  1890,  ch.  73,  §  149,  R.  S.  1899,  §  1110;  C.  S. 
1910,  §  1211 ;  C.  S.  1920,  §  1457 ;  R.  S.  1931,  §  30-408 ;  C.  S.  1945,  §  27-608. 


Should  We  Have  a  Permanent  Public  Prosecutor? 

(Outline  of  paper  by  Lloyd  N.  Cutler,  Committee  for  Public  .Justice) 

In  a  recent  Op-Ed  article  in  the  New  York  Times  I  proposed  that  Congress 
create  a  permanent  Special  Prosecutor,  independent  of  policy  direction  by  the 
Executive,  and  charged  with  investigating  and  prosecuting  two  classes  of 
cases — violations  of  the  Federal  Campaign  Financing  Act  and  other  election 
laws,  and  crimes  involving  violations  of  federal  law  by  elected  or  appointed 
Federal  Government  officials  and  officials  of  national  political  parties.  About 
the  same  time.  Senator  Cranston  proposed  the  creation  of  an  administrative 
agency  in  the  form  of  a  commission  with  similar  independence  and  respon- 
sibilities. My  assignment  today  is  to  discuss  the  pros  and  cons  of  these 
proposals. 

I.  reasons  for  the  proposals 

1.  The  federal  election  laws — particularly  those  related  to  campaign  financ- 
ing— have  gone  openly  and  notoriously   unenforced  for  more  than  30  years. 
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Moreover,  there  are  remarkably  few  instances  in  wliich  an  Administration  has 
vigorously  investigated  and  prosecuted  one  of  its  own  members  or  party  officials 
for  a  crime  involving  a  breach  of  public  trust. 

2.  An  incumbent  Attorney  General  has  an  obvious  conflict  of  interest  in 
investigating  or  prosecuting  a  campaign  violation  or  a  breach  of  public  trust 
by  a  member  of  his  own  Administration  or  party.  And  because  of  the  "live  and 
let  live"  principle  of  elective  politics  in  countries  with  frequent  transfers  of 
power,  the  same  conllict  of  interest  also  carries  over  to  cases  involving  members 
of  the  opposition  party.  Conflicts  of  this  nature  would  be  regarded  as  intolerable 
at  the  private  bar ;  the  same  principle  should  apply  to  public  prosecutors  and 
their  superiors  as  well. 

3.  Such  conflicts  are  harmful  not  only  when  they  prevent  or  delay  the 
prosecution  of  the  guilty ;  they  are  just  as  bad  when  they  create  public  doubt 
about  prosecutorial  decisions  not  to  charge  those  the  prosecutors  believe 
innocent.  On  the  question  of  whether  Mr.  Kleindienst  should  be  indicted  for 
perjury,  for  example,  a  decision  against  indicting  by  Special  Prosecutor 
Jaworski  would  be  accepted  at  face  value,  while  a  decision  by  Attorney  General 
Saxbe  would  not.  The  reason  is  self-evident :  Mr.  Saxbe  has  a  real  or  apparent 
conflict  of  interest,  while  Mr.  Jaworski  does  not.  An  apparent  conflict  can  do 
even  more  harm  than  creating  public  doubt ;  it  can  also  harm  those  under 
investigation.  It  can  tempt  a  prosecutor  to  indict  without  adequate  evidence 
because  a  failure  to  indict  may  be  interpreted  as  the  result  of  his  conflict.  To 
protect  his  own  reputation  as  a  man  of  integrity,  he  may  make  a  personally  safe 
but  unfair  decision  that  no  man  of  real  integrity  ought  to  make. 

4.  When  particularly  heinous  crimes  by  public  and  party  officials  come  to 
light — and  they  usually  do  so  without  help  from  the  Department  of  Justice — we 
have  created  interim  Special  Prosecutors  (e.g..  Teapot  Dome  and  Watergate) 
with  remarkably  effective  results.  They  have  not  only  prosecuted  successfully 
the  crimes  that  had  already  come  to  the  surface ;  their  very  existence  led  to  the 
discovery  and  prosecution  of  additional  crimes  as  well. 

5.  These  experiences  suggest  that  Teapot  Dome  and  Watergate  were  only  the 
tips  of  icebergs  that  float  in  political  waters  all  the  time,  and  that  much  more 
would  have  been  discovered  if  we  had  a  continuing  institutional  arrangement 
for  doing  so.  Moreover,  the  mere  existence  of  siich  a  continuous  institution 
might  serve  to  deter  the  commission  of  offenses  that  have  gone  undiscovered 
in  its  absence. 

6.  I  have  just  returned  from  two  weeks  in  Europe — in  countries  as  politically 
different  from  one  another  as  Britain,  Switzerland  and  Spain.  In  all  three,  a 
persistent  reaction  to  Watergate  is  that  such  offenses  occur  in  most  Govern- 
ments pretty  regularly,  and  that  the  unusual  aspects  of  Watergate  are  that 
this  time  the  offenses  came  to  light,  and  for  once  the  offenders  are  in  danger 
of  being  punished.  But  no  one  in  Europe  expects  that  any  lasting  change  will 
result.  Are  American  expectations  any  different? 

7.  Cynicism  about  the  processes  of  Government  can  be  as  devastating  as 
cyanide.  Creation  of  machinery  for  a  permanent  Special  Prosecutor  may  help 
to  restore  the  confidence  that  is  so  essential  to  a  democracy. 

II.   PRECEDENTS  FOR  A   CONTINUING   SPECIAL   PROSECUTOR 

].  There  are  many  precedents  in  the  Federal  Government,  in  state  govern- 
ments and  in  English  practice  for  an  entity  empowered  to  investigate  and 
enforce  some  or  all  of  the  laws,  free  of  ultimate  policy  direction  by  the 
Executive. 

a.  Federal  Practice 

(i)  The  Comptroller  General.  The  Comptroller  General  serves  for  a  term  of 
15  years.  He  is  charged  with  investigating  the  legality  and  effectiveness  of 
Government  expenditures,  and  more  recently  violations  of  the  campaign  expend- 
iture laws  in  Presidential  elections.  While  he  has  no  judicial  enforcement  power, 
he  has  the  last  word  in  "disallowing"  public  expenditures  as  illegal  and 
obliging  the  offending  official  to  make  repayment.  He  is  independent  of  any 
policy  direction  by  the  Executive. 

(ii)  The  independent  regulatory  agencies  are  all  charged  with  enforcing  the 
laws  they  administer.  In  some  cases,  most  recently  the  FTC,  Congress  has 
expressly  authorized  the  agency  to  bring  civil  enforcement  actions  by  its  own 
counsel  rather  than  through  the  Department  of  Justice.  In  other  cases  (ICC  and 
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FCC),  both  the  "United  States"  and  the  agency  are  separate  parties  on  appeals 
from  Agency  orders,  and  sometimes  take  opposite  positions.  While  none  of  these 
agencies  can  bring  criminal  prosecutions,  they  can  enforce  the  laws  they 
administer  in  civil  proceedings,  impose  and  collect  financial  penalties,  and 
obtain  contempt  citations  (including  jail  terms)  against  defendants  who 
violate  court  orders. 

(iii)  Under  the  campaign  financing  bill  passed  by  the  Senate  late  in  1973 
(which  the  House  has  promised  to  take  up  this  .spring)  the  responsibility  for 
investigating  and  prosecuting  campaign  financing  violations  (including  criminal 
prosecutions)  is  taken  away  from  the  Attorney  General  and  vested  in  an 
independent  commis.sion.  This  of  course  would  accomplish  one  half  of  the  juris- 
diction I  propose  for  a  Special  Prosecution. 

b.  State  Practice 

In  more  than  40  states,  the  Attorney  General  is  elected  rather  than  appointed, 
and  is  often  from  a  different  party  than  tlie  Governor.  In  such  states  the 
Attorney  General  is  constitutionally  or  statutorily  independent  of  the  Governor 
and  tlie  State's  Executive  Branch  on  matters  of  law  enforcement.  In  at  least 
one  state  (Connecticut)  where  tlie  Attorney  General  is  elected,  the  local  pros- 
eciitors  are  appointed  by  the  judges  of  the  state  courts,  and  to  some  extent  are 
independent  even  of  the  Attorney  General. 

c.  Englhli  Practice 

As  Lord  MacDermott  makes  clear  in  his  brilliant  essays  entitled  "Protection 
from  Power  Under  English  Law,"  it  has  become  a  matter  of  English  consti- 
tutional practice  over  the  past  50  years  for  the  Attorney  General  not  to  take 
instructions  from  the  Administration  (i.e.,  the  Executive)  on  questions  of 
prosecution  and  enforcement  policy,  even  though  he  is  a  member  of  the  Cabinet. 
In  Lord  MacDermott's  phrase,  "The  days  are  gone  when  a  subservient  Attorney 
could  be  told  whom  to  lay  by  the  heels  or  whom  to  spare.  He  must  now  main- 
tain a  complete  independence  in  this  difficult  and  sometimes  delicate  sphere, 
and  if  he  fails  to  do  so,  the  remedy  lies  in  his  dismissal  or  that  of  the 
Administration." 

Interestingly,  the  episode  that  led  to  this  development  is  reminiscent  of  some 
recent  occurrences  here  at  home.  It  occurred  shortly  after  the  first  Labor 
Government  was  elected  with  considerable  financial  and  voter  assistance  from 
the  labor  unions  and  it  involved  the  question  of  Cabinet  pressure  on  the 
Attorney  General  to  drop  a  criminal  syndicalism  charge  against  some  important 
union  leaders. 

III.  OBJECTIONS  TO  THE  PROPOSAL 

Both  constitutional  and  policy  objections  have  been  raised  to  the  proposal : 

3.  The  asserted  constitutional  objection  is  that  Article  II  cliarges  the  Presi- 
dent with  the  responsibility  for  faithfully  executing  the  lav/s,  and  that  this 
power  cannot  be  delegated  to  an  officer  independent  of  the  President.  But  the 
Constitution  v.'as  certainly  not  meant  to  sanctify  conflicts  of  interest,  and 
certainly  the  President  was  not  intended  to  be  the  officer  responsible  for 
enforcing  the  laws  against  persons  ns  to  whom  he  has  a  conflict  of  interest — 
such  as  key  leaders  of  his  own  Administration  and  party.  Nor  should  the  test 
be  merely  that  of  the  federal  conflict  of  interest  laws,  which  define  action  in 
tlie  face  of  certain  obvious  conflicts  as  crimes  subject  to  criminal  punishments ; 
the  test  .should  be  a  conflict  in  the  ethical  sense,  as  defined  in  the  lawyers'  code 
of  Professional  Responsibility.  We  would  not  allow  any  other  prosecutor  the 
discretion  to  press  or  drop  a  case  in  which  he  has  a  personal,  family  or  business 
interest  on  one  side  or  the  other,  and  we  cannot  afford  to  apply  different  rules 
to  the  President  when  be  acts  as  the  supervisor  of  a  Government  prosecutor. 
As  a  matter  of  legal  ethics,  the  President  and  all  his  subordinates  with  similar 
conflicts  have  an  absolute  etln'ca!  duty  to  disqualifv  themselves  in  such  case.s. 

This  is  so  even  when  the  individuals  concerned  are  personally  capable  of 
ignoring  such  conflicts  in  discharging  their  duties :  conflict  of  interest  principles 
apply  not  merely  to  the  fact  of  conflict  but  also  to  the  appearance  of  conflict. 
To  maintain  public  confidence,  it  is  not  enough  that  justice  be  done  in  fact; 
justice  must  also  nvpcnr  to  he  done  as  well. 

Moreover,  as  suggested  below,  the  coTistitutional  objection  can  be  met.  in  a 
manner  entirely  consistent  with  past  precedent,  by  empowering  the  President 
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to  appoint  a  continuing  Special  Prosecutor  with  the  advice  and  consent  of  the 
Senate  to  handle  the  narrow  classes  of  cases  as  to  which  the  President  and  the 
Attorney  General  are  likely  to  have  a  real  or  apparent  conflict  of  interest,  and 
to  assure  the  Prosecutor  statutory  independence  in  conducting  his  office. 
2.  Several  policy  objections  have  also  been  raised : 

(a)  Suppose  we  had  a  Special  Prosecutor  with  the  views  of  Joseph 
McCarthy  or  Savonarola  or  some  other  Grand  Inquisitor?  How  could  he  be 
contained  from  wrecking  the  Government  or  remaking  it  in  his  image?  But  this 
should  pose  no  greater  problem  than  ttie  risk  of  appointing  an  Attorney  General 
with  similar  views.  Presidents  are  unlikely  to  make  such  an  error  when  they 
select  the  Special  Prosecutor.  If  they  do,  the  Senate  can  refuse  to  confirm.  If 
the  Senate  also  fails  us,  courts  stand  ready  to  throw  out  prosecutions  for 
"crimes"  of  the  mind,  and  the  Prosecutor  himself  can  always  be  removed  for 
cause.  Moreover,  as  suggested  below,  provision  can  be  made  for  the  Attorney 
General  to  enter  a  proceeding  in  opposition  to  the  Special  Prosecutor  if  the 
Prosecutor  oversteps  himself  in  a  particular  case. 

(b)  Can  high  quality  people  be  recruited  for  the  staff  of  a  permanent  Special 
Prosecutor,  or  are  such  people  available  only  for  brief  periods  in  great  emer- 
gencies? No  reason  appears  why  a  continuing  Special  Prosecutor  could  not 
recruit  a  staff  of  at  least  as  high  caliber  as  the  staff  of  the  Criminal  Division 
of  the  Department  of  Justice  and  the  staffs  of  the  United  States  Attorneys.  For 
critical  investigations  and  cases,  the  Special  Prosecutor  could  also  be  authorized 
to  retain  special  counsel  from  the  private  bar. 

(c)  Would  a  continuing  Special  Prosecutor  emasciilate  the  role  and  esprit 
of  the  Attorney  General  and  the  Department  of  Justice?  I  do  not  see  why  it 
woiild  hurt  the  Attorney  General  and  the  present  Divisions  of  the  Department 
to  relieve  them  of  the  embarrassment  their  real  or  apparent  conflicts  create  in 
this  limited  class  of  cases.  The  Attorney  General  and  the  Department  would 
still  have  the  important  responsibility  for  advising  the  President,  and  for 
enforcing  all  of  the  other  laws  on  the  books.  Every  Division  of  the  Department 
would  retain  its  present  functions,  except  that  the  Criminal  Division  (and  the 
criminal  wing  of  the  Tap  Division)  would  lose  .iurisdiction  over  the  two  classes 
in  which  their  performance  has  been  so  dismal  over  the  decades.  Moreover,  as 
described  below,  the  office  of  the  continuing  Special  Prosecutor  could  itself  be 
made  a  part  of  the  Department  of  Justice  for  administrative  and  investigative 
purposes,  with  access  to  the  FBI,  as  is  now  true  for  Mr.  Jaworski,  with  his 
independence  assured  by  statute  rather  than  by  Departmental  regulation. 

(d)  Would  a  continuing  Special  Prosecutor  ride  the  White  Horse  of  his 
office  to  further  his  own  political  ambitions?  This  risk  could  be  obviat.'^d  as  a 
practical  matter  by  requiring  anyone  who  accepts  the  position  to  foreswear 
thei-eafter  becoming  a  candidate  for  any  elective  federal  office.  Whether  or  not 
a  statutory  disquaiification  along  these  lines  would  be  constitutional,  a  solemn 
promise  in  a  Senate  confirmation  hearing  not  to  seek  future  federal  elective 
office  would  be  very  difficult  to  get  around. 

IV.    A    CONCRETE   PROPOSAL 

A  statute  creating  a  continuing  Special  Prosecutor  could  take  many  forms. 
For  purposes  of  discussion,  my  colleague  Theodore  Sims  and  I  suggest  the 
following  basic  outline. 

1.  The  President  shall  appoint  a  Public  Prosecutor,  to  be  confirmed  by  the 
Senate,  to  serve  for  a  six-year  term.  The  Public  Prosecutor  shall  have  been  for 
at  least  ten  years  a  member  of  the  Bar  of  tlie  Siipreme  Court  of  the  United 
States  in  good  standing.  [While  Senator  Cranston  has  proposed  a  Commission, 
we  strongly  prefer  a  single  line  of  responsibility.  However,  it  might  provide 
added  strength  as  well  as  political  balance  to  authorize  Presidential  appoint- 
ment and  Senate  confirmation  of  both  a  Public  Prosecutor  and  a  Deputy  Public 
Prosecutor,  with  a  proviso  tb.at  both  could  not  be  of  the  same  political  party.] 

2.  The  Piiblic  Prosecutor  [and  his  Deputy]  shall  be  .subject  to  removal  by  the 
President  only  for  defined  types  of  misconduct  in  office,  for  incapacity  in 
physical  or  mental  health,  ami  for  fraud  or  concealment  concerning  misconduct 
occurring  before  lie  assumed  office.  If  the  person  removed  contests  the  grounds 
of  removal,  he  shall  be  entitled  to  an  APA-type  of  adjudicatory  public  hearing 
before  an  independent  trial  examiner,  subject  to  administrative  review  by  the 
President  and  to  judicial  review  by  the  courts.  During  the  period  of  any  such 
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review,  the  duties  of  his  office  shall  be  conducted  by  the  next  senior  official  in 
that  office. 

3.  The  Public  Prosecutor's  office  shall  be  a  part  of  the  Department  of  Justice 
for  administrative  purposes,  but  sliall  operate  in  physically  separate  quarters. 
The  Public  Prosecutor  shall  be  entitled  to  the  investigative  assistance  of  the 
FBI.  He  shall  have  an  independent  budget  and  appropriations. 

4.  The  Public  Prosecutor's  jurisdiction  shall  be  limited  to  cases  arising  under 
the  Federal  Election  Laws  (including  the  campaign  financing  laws)  and  to 
cases  of  federal  crimes  committed  by  a  present  or  former  federal  government 
official  or  employee,  or  by  a  national  political  party  official  or  employee,  during 
or  preceding  incumbency  in  a  federal  or  party  office.  Because  the  Congress 
finds  that  real  or  apparent  conflicts  of  interest  are  likely  to  exist,  the  Public 
Prosecutor  shall  be  independent  of  policy  guidance  or  instruction  from  the 
Attorney  General  or  the  President,  or  persons  under  their  direction  and  control, 
on  matters  relating  to  the  investigation  and  prosecution  of  any  case  within  the 
Public  Prosecutor's  jurisdiction.  He  shall  not  have  jurisdiction  over  cases 
involving  himself  or  any  person  in  his  office,  and  in  such  cases  the  Attorney 
General  shall  have  jurisdiction. 

5.  The  federal  conflict  of  interest  laws  shall  be  made  specifically  applicable 
to  the  Public  Prosecutor  and  his  staff  and  to  other  elected  or  appointed  federal 
officials  and  employees  in  tlieir  dealings  with  the  Public  Prosecutor. 

6.  In  matters  within  his  jurisdiction,  the  Public  Prosecutor  shall  have  auth- 
ority to  convene  grand  juries  (with  the  usual  court  approval),  to  sign  indict- 
ments and  informations,  and  to  prosecute  cases  through  all  trials  and  appeals. 
He  shall  also  be  authorized  to  employ  and  appoint  special  prosecutors  from 
the  private  bar  to  handle  particular  investigations  and  cases,  subject  to 
applicable  conflict  of  interest  laws.  The  Public  Prosecutor  and  all  members  of 
his  staff  shall  be  required  to  observe  strict  rules  of  investigative  confidentiality, 
but  shall  be  entitled  to  provide  evidence  and  information  to  the  Committee  on 
the  .Tudiciary  of  the  House  of  Representatives  in  connection  with  any  impeach- 
ment investigation,  subject  to  the  approval  of  the  court  supervising  any  grand 
jury  inquiry  into  such  matters  so  as  to  safeguard  the  rights  of  grand  jury 
witnesses  and  persons  under  investigation  or  indictment. 

7.  The  Pul»lic  Prosecutor  shall  have  no  authority  to  obtain  an  indictment  of 
an  incumbent  President,  but  as  to  matters  within  the  Special  Prosecutor's 
jurisdiction,  the  President  shall  be  subject  to  subpoena  and  the  obligation  to 
testify  in  the  same  manner  as  any  other  citizen. 

8.  in  cases  where  the  Attorney  General  disagrees  with  the  position  being 
taken  by  the  Pul)lic  Prosecutor  as  to  any  issue  of  law  or  fact  in  a  pending 
judicial  proceeding,  the  Attorney  General  shall  be  entitled  to  appear  and  present 
argument  to  the  court,  but  not  to  participate  as  a  party  in  the  proceeding. 

We  believe  that  the  creation  of  the  Public  Prosecutor's  Office  would  be 
constitutional,  that  it  would  be  administratively  feasible  and  effective  in 
discharging  its  duties,  that  it  would  strengthen  rather  than  weaken  the  morale 
and  reputation  of  the  Department  of  Justice,  and  that  its  mere  existence 
would  go  a  long  way  to  restore  public  confidence  in  the  conduct  of  government. 


[Reprinted  from  the  book  Department  of  Justice,  by  permission  of  the  copyright  holder 
and  author,  and  Praeger  Publishers,  Inc.,  New  York] 

Chapter  III.  The  Department  as  Now  Constituted 

(By  Luther  A.  Huston) 

On  the  pediment  above  the  center  entrance  to  the  building  that  occupies  the 
block  of  land  between  Pennsylvania  and  Constitution  avenues  and  Ninth  and 
Tenth  streets  in  Washington.  D.C.,  is  enscribed :  "The  Place  of  Justice  Is  A 
Hallowed  Place." 

This  principal  building  of  tlie  Department  of  Justice,  completed  in  li)?,"),  is 
also  a  remarkably  busy  place.  And,  although  it  is  seven  stories  high  and  has  a 
gross  floor  area  of  1.237,000  square  feet,  it  is  by  no  means  large  enough  to 
house  all  of  the  bendquarters  activities  of  the  Department.  The  Immigration 
and  Naturalization  Service,  the  Bureau  of  Prisons,  the  Board  of  Parole,  the 
Office  of  tlie  Pardon  Attorney,  and  some  .sections  of  other  divisions  occupy  other 
buildings  in  the  city,  or  space  in  them.  Congress  has  authorized  construction 
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of  a  $65  million  building  for  the  Federal  Bureau  of  Investigation,  which  now 
uses  more  than  half  the  space  in  the  parent  building. 

The  problem  of  space  alone  tells  something  about  the  magnitude  of  today's 
Department,  and  gives  a  hint  of  the  complexity  of  its  organization.  Other 
statistics  are  additionally  revealing:  for  fiscal  year  1967,  the  total  budget  for 
the  Department  of  Justice  was  approximately  $407  million,  and  at  present 
count,  the  Department  employs  more  than  33,000  people,  some  15,000  of  them 
in  the  FBI. 
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THE   RIGHT-HAND    MEN   AND   THEIB   FUNCTIONS 

Three  men  comprise  what  might  be  called  the  "inner  circle"  of  those  who 
assist  the  Attorney  General  in  conducting  the  multitudinous  affairs  of  the 
government's  law  office.  They  are  the  deputy  attorney  general,  the  solicitor 
general,  and  the  assistant  attorney  general  in  charge  of  the  Office  of  Legal 
Counsel.  In  addition,  the  pardon  attorney,  who  is  appointed  by  the  Attorney 
General,  performs  a  specialized  service  under  the  Attorney  General  handling 
applications  to  the  President  for  pardon,  and  the  Attorney  General  has  an 
executive  assistant  and  a  director  of  Public  Information  on  his  personal  staff. 

The  Deputy  Attorney  General 

The  deputy  attorney  general  stands  closest  to  the  throne.  He  is  the  second 
ranking  official  in  the  Department,  and,  in  the  absence  of  the  Attorney  General 
or  a  vacancy  in  that  post,  he  is  the  acting  Attorney  General. 

The  deputy's  duties  are  largely  administrative,  and  he  assists  the  Attorney 
General  in  the  over-all  direction  of  the  Department.  He  coordinates  the  activ- 
ities of  the  Department  and,  in  many  matters,  is  the  first  to  be  consulted  by 
assistant  attorneys  general  and  officials  of  other  government  departments  and 
agencies.  His  authority  extends  to  decisions,  subject  to  the  approval  of  the 
Attorney  General,  in  many  administrative  matters. 

One  of  the  deputy's  most  important  functions  is  to  screen  applications  and 
make  recommendations  for  appointments  to  the  federal  judiciary.  No  man  or 
woman  is  named  to  the  federal  l)ench  until  a  thorough  check  of  his  or  her 
qualifications  has  been  made  imder  the  deputy's  direction ;  qualities  of  dip- 
lomacy, tact,  political  astuteness,  and  the  ability  to  appraise  the  character  and 
capabilities  of  men  are  requisite  to  the  effective  performance  of  this  function. 
There  are  very  few  judges  nominated  by  the  President  who  do  not  owe  their 
selection  to  the  judgment  of  some  incumbent  deputy  attorney  general. 

The  deputy  also  recommends  appointments  of  legal  personnel  to  the  Depart- 
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ment  and  is  thus  responsible  for  the  employment  of  qualified  lawyers  to  staff 
the  various  divisions  and  bureaus.   (See  Appendix  IV.) 

The  Executive  Office  for  United  States  Attorneys  and  the  Executive  Office 
for  United  States  Marshals  are  units  of  the  deputy's  organization,  and  he 
recommends  appointment  of  candidates  for  those  posts  in  the  92  judicial 
districts  into  which  the  country  is  divided  for  administrative  purposes.  There 
are  184  U.S.  attorneys  and  marshals  all  told,  and  they  are  the  field  forces— the 
"grass  roots"  staff,  as  it  were — of  the  Department  of  Justice,  in  the  front  line 
of  law  enforcement.  The  direction  of  their  activities  sometimes  transcends  the 
routine  and  escalates  into  virtual  command  of  fighting  forces  on  the  battlefields 
of  law  and  order.  (See  page  67.) 

The  deputy  is  the  Department's  liaison  with  Congress.  Proposed  legislation 
prepared  in  the  Department  or  In  which  the  Department  has  an  interest  is 
transmitted  to  Congress  through  his  office,  and  he  frequently  testifies  before 
Congressional  committees  in  support  of  or  in  opposition  to  measures  under 
consideration. 

In  the  exercise  of  his  functions  and  responsibilities,  the  deputy  attorney 
general  combines  policy-making  with  administration  of  policy.  He  participates 
in  the  formulation  of  departmental  policies  and,  as  a  principal  consultant  of 
the  Attorney  General,  indirectly,  and  to  a  limited  extent,  in  those  domestic  and 
international  policies  that  evolve  from  the  Attorney  General's  role  as  legal 
adviser  to  the  President  and  his  Cabinet. 

Prior  to  the  administration  of  Attorney  General  Herbert  Brownell,  Jr.,  the 
deputy  ranked  third  in  the  official  hierarchy.  The  solicitor  general  was  in  the 
Number  Two  .spot  and  was  acting  Attorney  General  in  case  of  a  vacancy  or  in 
the  absence  of  the  Department  head.  Even  in  third  place,  however,  the  deputy's 
role  in  the  management  of  the  Department  was,  in  practice,  that  of  first 
assistant  to  the  Attorney  General. 

Even  though  the  incumbent  is  seldom  in  the  public  eye,  the  deputy  attorney 
general's  job  is  prestigious.  Several  deputies  have  become  Attorney  General — 
recent  examples  being  William  P.  Rogers,  who  succeeded  Brownell ;  Nicholas 
deB.  Katzenbach.  v%-ho  succeeded  Robert  F.  Kennedy :  and  Ramsey  Clark,  who 
replaced  Katzenbach  when  the  latter  went  to  the  State  Department.  At  least 
one  deputy,  Stanley  F.  Reed,  went  from  that  office  to  be  associate  justice  of  the 
Supreme  Court. 

The  deputy  attorney  general  is  selected  by  the  Attorney  General,  but  his 
nomination  is  sent  to  the  Senate  by  the  President  and  must  be  confirmed  by 
the  Senate. 

The  Solicitor  General 

The  solicitor  general  of  the  Ignited  States  appears  more  often  in  the  Supreme 
Court  than  any  other  lawyer.  He  is  the  government's  advocate  in  cases  brought 
by  the  Justice  Department  or  other  federal  agencies;  he  is  the  government's 
defender  when  private  litigants  carry  cases  involving  federal  interests  to  the 
high  court.  Since  a  majority  of  cases  heard  by  the  Court  involve  government 
interests,  the  solicitor  general  has  more  business  before  that  tribunal  than  any 
private  attorne.v. 

The  office  was  created  by  the  Act  of  June  22,  1870,  which  established  the 
Department  of  Justice  and  was  the  only  new  office  created  by  that  Act,  which 
specified  that  the  incumbent  must  be  "learned  in  the  law."  Since  that  time,  with 
rare  exceptions,  incumbents  have  been  selected  because  of  their  legal  attain- 
ments and  effectiveness  in  presenting  to  the  Supreme  Court  the  government's 
arguments. 

In  1870.  and  until  1052,  as  noted,  the  solicitor  general  was  the  second  ranking 
official  of  the  Department,  serving  as  acting  Attorney  General  when  occasion 
required.  He  was  relieved  of  that  responsibility  in  10.52  and  now  is  free  from 
administrative  duties  except  those  of  his  own  office.  This  enables  him  to  devote 
his  time  more  fully  to  acting  as  the  government's  Supreme  Court  lawyer. 
Although  third  in  the  official  line,  he  would  be  acting  Attorney  General  only  in 
the  unlikely  event  of  both  the  Attorney  General  and  the  deputy  being  unable, 
for  any  reason,  to  perform  their  official  duties. 

Except  for  such  higher  authority  as  might  be  exercised  by  the  Attorney 
General  in  rare  clrcumstancps,  the  solicitor  general  has  sole  jurisdiction  to 
decide  which  government  cases  are  appealed  to  the  Supreme  Court  or  other 
appellate  courts.  If  a  lower  court  decision  is  adverse  to  the  government,  it  is 
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the  solicitor's  function  to  determine  whether  the  issues  are  important  enough 
to  justify  an  ai)i)eal  and  whether  tiie  government's  case  is  good  enough  to  afford 
reasonahle  cliances  of  an  appellate  victory.  If  he  says  no  appeal,  there  is  none. 

AVhen  an  appeal  is  taken,  the  preparation  of  briefs  and  other  documents  is 
supervised  by  the  solicitor.  He  is  assisted  by  a  small  staff  and  collaborates  with 
other  departmental  lawyers  having  special  knowledge  of  the  pertinent  law  and 
issues. 

The  solicitor  general  supei'vises  all  oral  arguments  in  the  Supreme  Court 
and  personally  argues  the  more  important  government  cases.  He  may  assign 
other  members  of  his  staff,  other  departmental  lawyers,  or  counsel  for  other 
Departments  or  agencies,  but  the  responsibility  to  see  that  the  government's 
case  is  effectively  presented  is  his.  He  may  conduct  and  argue  in  any  court  in 
the  land  any  case  in  which  the  federal  government  is  interested,  but,  as  a 
practical  matter,  such  cases  are  handled  by  U.S.  attorneys  in  the  districts,  or 
by  dei)artmental  counsel  especially  assigned. 

The  solicitor  wears  the  traditional  morning  coat  and  striped  trousers  when 
he  appears  in  the  Supreme  Court.  Thus  clad,  he  stands  ))efore  the  lectern  and 
presents  the  Department's  arguments  and  answers  the  questions  of  the  justices. 
On  most  days  when  cases  are  being  heard,  he  is  present  at  the  table  where 
participating  lawyers  sit.  There  is  always  a  quill  pen  on  the  table  in  front  of 
him,  but  not  since  the  earliest  days  has  a  solicitor  been  known  to  use  one. 

Like  the  deputy  attorney  general,  the  solicitor  general  is  chosen  by  the 
Attorney  General,  nominated  by  the  President,  and  confirmed  in  his  office  by 
the  Senate. 

The  Office  of  Legal  Counsel 

Tlie  assistant  attorney  general  in  charge  of  the  Office  of  Legal  Counsel  is 
often  described  as  "the  Attorney  General's  lawyer,''  because  of  his  responsibility 
for  preparing  the  formal  opinions  of  the  Attorney  General,  rendering  informal 
opinions  and  legal  advice  to  the  various  government  agencies,  and  assisting 
the  Attorney  General  in  the  performance  of  his  functions  as  legal  adviser  to 
the  I'resident  and  the  Cabinet. 

Opinions  originating  in  the  Office  of  Legal  Counsel  have  guided  Presidents  in 
many  famous  executive  decisions.  For  example,  in  1940,  the  "Lend-Lease" 
opinion  of  Attorney  General  Robert  H.  Jackson  gave  President  Roosevelt  legal 
authority  to  transfer  American  destroyers  to  England  in  return  for  the  right 
to  establish  naval  and  air  bases  in  British  possessions.  In  1957,  the  Office  of 
Legal  Counsel  justified  the  use  of  federal  troops  in  Little  Rock,  Arkansas,  to 
enforce  a  court  order  that  the  schools  be  segregated.  And  in  1963,  the  Office 
devised  the  basis  for  the  quarantine  of  Cuba  during  the  missile  crisis. 

All  proposed  executive  orders  and  proclamations  are  reviewed  and  revised 
for  form  and  legality  in  the  Office  before  final  submission  to  the  President.  It 
also  reviews  and  revises  regulations  that  require  the  approval  of  the  President 
or  the  Attorney  General.  Also,  it  performs  the  legal  work  entailed  by  gifts  and 
bequests  to  the  governmnt. 

American  participation  in  the  United  Nations  and  related  international 
organizations  requires  coordination  with  other  government  departments,  and 
this  work  is  done  for  the  Department  of  .Justice  in  the  Office  of  Legal  Counsel. 
In  the  domestic  area,  the  Office  is  responsible  for  supervision  of  studies  and 
recommendations  for  the  improvement  of  administrative  procedures  of  the 
various  federal  agencies.  In  addition,  it  has  direct  supervision  over  the  handling 
of  all  conscientious  objector  cases,  other  than  criminal  prosecutions. 

The  Office  was  established  in  1933,  pursuant  to  an  Act  of  Congress.  It  was 
first  headed  by  an  assistant  solicitor  general.  In  1951,  Attorney  General  J. 
Howard  McGrath  gave  it  division  status  with  an  assistant  attorney  general  in 
charge,  and  named  it  the  Executive  Adjudications  Division.  This  was  changed 
to  Office  of  Legal  Counsel  in  an  administrative  order  by  Attorney  General 
Brownell,  issued  April  3,  1953. 

THK   PRINCIPAL   PARTS 

Maintenance  of  law  and  order  is  the  most  essential  function  of  government. 
Since  the  Department  of  .Tustice  is  not  only  the  government's  law  office,  but 
also  the  government's  central  agency  for  enforcement  of  the  federal  laws,  its 
responsibilities    are   heavy.    To   discharge   them,    in    addition    to   the   officials 
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described  above,  there  are  under  the  Attorney  General's  direction  eight  assis- 
tant attorneys  general  (each  the  Iiead  of  a  division),  the  director  of  the 
Federal  Bureau  of  Investigation,  the  director  of  the  Bureau  of  Prisons,  and  the 
commissioner  of  Immigration  and  Naturalization. 

All  of  these  men,  some  of  whom  direct  very  large  numbers  of  employees,  are 
responsible  to  the  Attorney  General  for  the  conduct  of  their  offices.  The 
assistant  attorneys  general  are  his  personal  selections,  and — as  in  the  case  of 
the  deputy  attorney  general  and  the  solicitor  general — their  nominations  are 
sent  to  the  Senate  by  the  I'resident,  and  they  must  be  confirmed  by  the  Senate. 
The  directors  of  the  FBI  and  of  the  Bureau  of  Prisous  and  the  commissioner 
of  Immigration  and  Naturalization  are  appointed  by  the  Attorney  General  and 
do  not  require  Senate  confirmation. 

Two  boards  complete  tlie  roster  of  principal  parts  of  the  Department.  The 
Board  of  Immigration  Appeals  is  a  quasi- judicial  body  in  the  Office  of  the 
Attorney  General.  It  has  jurisdiction  to  review  cases  certified  by  the  Immigra- 
tion and  Naturalization  Service  (see  Chapter  -).  The  Board  of  Parole  has 
sole  authority  to  grant,  modify,  or  revoke  paroles  of  all  U.S.  prisoners.  Its 
eight  members  are  appointed  by  the  President  with  the  advice  and  consent  of 
the  Senate. 

Including  the  assistant  attorney  general  in  charge  of  the  Office  of  Legal 
Counsel,  whose  special  place  in  the  organization  as  "the  Attorney  General's 
lawyer"  has  already  been  described,  there  are  nine  assistant  attorneys  general 
in  the  Department  of  Justice  today. 

One  of  them,  the  assistant  attorney  general  in  charge  of  the  Administrative 
Division,  occupies  the  top  Civil  Service  position  in  the  Department.  He  is  the 
Department's  housekeeper  and  business  manager,  responsible  for  the  prepara- 
tion of  the  budget ;  recruitment,  replacement,  training  and  classification  of 
X>ersonnel ;  disbursement  of  and  accounting  for  all  expenditures ;  collection  and 
compilation  of  statistics ;  purchase  of  supplies  and  equipment ;  allotment  and 
utilization  of  space  and  services ;  transportation ;  receipt  and  distribution  of 
mail ;  maintenance  and  disposition  of  records ;  and  supervision  of  the  library, 
which  contains  more  than  200,000  volumes  on  law  and  related  subjects. 

The  other  assistant  attorneys  general  head  the  following  divisions,  the  orga- 
nization and  functions  of  which  will  be  detailed  in  subsequent  chapters: 

Civil  Rights,  which  enforces  the  Civil  Riglits  acts  of  1957,  1960,  and  1964 
and  the  Voting  Rights  Act  of  1965 ; 

Antitrust,  which  administers  the  Sherman  Act,  the  Clayton  Act,  and  other 
laws  to  preserve  the  competitive  nature  of  the  free  enterprise  system ; 

Tax.  which  acts  as  counsel  for  the  Internal  Revenue  Service  in  controversies 
between  the  government  and  citizens  over  the  payment  of  taxes ; 

Civil,  which  represents  the  rights  and  interests  of  the  U.S.  Government  in 
all  of  its  litigation  other  than  criminal ; 

Land  and  Natural  Resources,  which  protects  the  federal  government's  owner- 
ship, conservation,  and  use  of  land  and  related  natural  resources ; 

Internal  Security,  which  enforces  all  laws  relating  .to  treason,  espionage, 
sedition,  and  sabotage ; 

Criminal,  which  enforces  several  hundred  federal  criminal  statutes,  espe- 
cially in  the  field  of  organized  crime  and  racketeering. 

In  1964,  Attorney  General  Kennedy  established  the  Office  of  Criminal  Justice, 
a  special  section  headed  by  a  director,  and  in  1966,  Congress  transferred  from 
the  Department  of  Commerce  to  the  Justice  Department  the  Community  Rela- 
tions Service,  a  special  agency  set  up  to  supplement  the  Civil  Rights  Division 
in  dealing  with  problems  that  arise  locally  as  a  result  of  efforts  to  enforce  the 
civil  rights  laws. 

Arms  of  th.€  Law 

The  Judiciary  Act  of  1789  divided  the  country  Into  judicial  districts  and 
provided  that  in  each  district  "a  meet  person  learned  in  the  law"  be  appointed 
to  "act  as  attorney  for  the  L^nited  States."  His  duties  were  "to  prosecute  all 
delinquents  for  crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States,  and  all  civil  actions  in  which  the  United  States  shall  be  con- 
cerned." 

Section  27  of  the  Act  provided  for  a  marshal  in  each  district  to  execute 
"all  lawful  precepts  directed  to  him  and  issued  under  authoritv  of  the  United 
States." 
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That  was  more  than  175  years  ago,  and  the  jobs  were  relatively  easy.  Today, 
the  U.S.  attorneys  in  the  92  districts  into  which  the  country  is  divided  file 
more  than  60,000  cases  a  year  and  receive  more  than  120,000  criminal  com- 
plaints. The  marshals,  during  an  average  year,  will  have  in  custody  at  dif- 
ferent times  a  total  of  more  than  80,000  prisoners  and  serve  nearly  1  million 
"lawful  precepts."  Only  the  most  farseeing  could  have  envisioned  the  time 
when  these  two  arms  of  the  law  would  deal  with  the  lives  and  affairs  of  so 
many  citizens. 

Very  early  in  the  history  of  the  United  States,  the  offices  of  district  attorney 
and  marshal  became  political  plums.  Support  of  a  candidate  for  federal  office 
frequently  was  rewarded  by  appointment  to  law  enforcement  posts,  and  in- 
cumbents usually  were  men  of  stature  and  political  influence  in  their  districts. 
Almost  invariably,  they  were  stalwarts  of  the  party  in  power,  and,  to  a  lesser 
degree,  this  is  still  true :  no  district  attorney  or  marshal  is  likely  to  be  ap- 
pointed or  removed  without  the  approval  of  his  Senator  or  Congressman. 
Incumbents  seldom  appoint  deputies  or  clerks  without  consulting  local  political 
leaders. 

Before  1896,  district  attorneys  were  paid  by  fees,  which,  in  busy  districts, 
could  produce  a  substantial  income.  They  were  also  allowed  to  engage  in 
private  practice,  but  they  were  required  to  keep  regular  hours  in  their  public 
oflSces  and  could  not  transact  private  business  there.  Marshals  also  were  paid 
by  fees.  The  fee  system  was  abolished  and  salary  scales  graduated  to  the 
volume  of  business  in  the  district — the  incumbents  in  the  southern  district 
of  New  York,  for  example,  get  larger  salaries  than  in  Alaska- — but  it  was  not 
until  after  1950  that  all  federal  attorneys  were  forbidden  private  practice. 

Control  of  district  attorneys  and  marshals  was  not  centralized  in  the  early 
days.  Those  officials  were  chiefly  directed  by  the  district  judges,  who  themselves 
were  subject  to  few  rules  of  procedure  and  ran  their  courts  pretty  much  as 
they  pleased.  Federal  judges  now  must  conform  to  rules  of  procedure  pre- 
scribed by  Congress  and  the  Judicial  Conference  of  the  United  States  which 
attorneys  and  marshals  must  also  observe,  as  well  as  regulations  promulgated 
by  the  Attorney  General  of  the  United  States.  They  were  brought  under  con- 
trol of  the  Attorney  General  by  an  act  of  August  2,  1861,  in  which  Congress 
directed  that : 

"The  Attorney  General  of  the  United  States  be,  and  he  is  hereby  charged 
with  the  general  superintendence  and  direction  of  the  attorneys  and  marshals 
of  all  the  districts  of  the  United  States  and  territories,  as  to  the  manner  of 
their  discharging  their  duties;  and  the  said  district  attorneys  and  marshals  are 
hereby  required  to  report  to  the  Attorney  General  an  account  of  their  official 
proceedings  and  the  state  and  manner  of  their  respective  offices  at  such  time 
and  manner  as  the  Attorney  General  shall  direct." 

As  described  above,  direction  of  the  activities  of  U.S.  attorneys  is  under 
the  supervision  of  the  deputy  attorney  general.  Work  of  the  U.S.  marshals  is 
directed  by  a  chief  marshal  and  an  assistant  to  the  deputy  attorney  general. 

District  attorneys  and  marshals  are  appointed  by  the  President  for  terms 
of  four  years,  subject  to  confirmation  by  the  Senate.  A  district  attorney  is 
responsible  for  the  prosecution  of  all  offenses  in  his  district  against  the  United 
States  and  prosecutes  or  defends  all  civil  actions  or  proceedings  in  which 
the  government  is  concerned.  A  marshal's  duties  include  attendance  at  the 
terms  of  U.S.  courts  in  bis  district;  custody  and  transportation  of  prisoners; 
execution  of  warrants  and  judgments  of  the  courts;  and  disbursement  of  funds 
appropriated  to  his  office,  including  payment  of  his  own  salary,  salaries  of  his 
staff,  and  the  salaries  of  the  judsies  in  his  district.  In  a  sense,  the  marshals 
are  the  administrative  officexs  of  the  district  courts. 

That  the  Peace  Be  Kept 

"There  is  a  peace  of  the  United  States."  the  Supreme  Court  said  in  1890, 
in  the  case  of  m  re  Nenolc.  "We  hold  it  to  be  an  incontrovertible  principle 
that  the  government  of  the  United  States  may,  by  menus  of  physical  force 
exercised  throujrb  it'5  official  acrents.  execute  on  every  foot  of  American  soil 
the  nowers  and  functions  that  belong  to  it." 

]Mar«hals  are  federal  guardians  of  the  neace.  Attorney  General  Homer 
Cummings  called  them  "the  first  line  of  defense  on  occasions  of  public  dis- 
turbance." In  that  role,  they  have  earned  a  place  in  history.  They  have  been 
called  upon  to  act  in  such  labor  disputes  as  the  Pullman  strike  in  1894,  to 
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deal  with  hostile  Indians,  and  to  cope  with  the  bad  men  of  the  West  in  frontier 
days. 

Many  of  the  disturbances  of  the  Wild  West  were  between  individuals,  and 
the  six-shooter  was  the  instrument  of  pacification.  But  there  were  lone  bandits 
and  gangs  of  outlaws,  who  robbed  the  mails,  stole  the  gold  being  transferred 
by  Wells-Fargo,  held  up  trains,  rustled  horses  and  cattle,  and  even  despoiled 
the  wagon  trains  of  settlers.  Marshals  shared  the  peace-keeping  responsibilities 
of  tliose  lawless  times  with  federal  troops,  but  they  were  the  civilian  enforce- 
ment officers  whose  horses  were  always  saddled  and  whose  lives  depended  on 
being  quicker  on  the  draw  than  the  desperado. 

During  that  period,  competent  district  attorneys  were  hard  to  find.  Most  of 
them  found  it  necessary  to  derive  income  from  sources  other  than  the  fees 
they  were  paid  by  the  government.  Unscrupulous  actions  were  reported  to 
Washington  but  received  little  attention;  after  all  they  were  isolated  cases 
in  a  land  that  was  far  away.  When  Brigadier  General  Garland,  commanding 
troops  in  New  Mexico,  demanded  the  removal  of  one  district  attorney,  he 
described  the  ofiicial  as  "notoriously  the  greatest  liar  and  blackguard  in  New 
Mexico." 

The  1789  Judiciary  Act  provided  that  marshals  might  summon  troops  in 
their  district  to  aid  them  in  quelling  disorders.  They  used  that  authority  in 
the  South  in  Reconstruction  days  to  an  extent  that  annoyed  citizens  and  the 
military ;  in  1878,  Congress  rescinded  it.  Since  then,  marshals  have  cooperated 
with  soldiers  in  restoring  order  and  preserving  peace,  but  no  civilian  oflBcer 
has  commanded  federal  troops.  If  federal  forces  are  needed  now,  they  are 
ordered  out  by  the  President. 

Civil  Rights  Enforcement 

As  officers  of  the  courts,  district  attorneys  and  marshals  have  a  duty  to 
enforce  the  judgments  of  the  courts.  In  recent  years,  this  duty  has  involved 
them  in  "occasions  of  public  disturbance"  arising  from  resistance  to  court 
orders  in  civil  rights  cases.  When  it  became  evident  that  state  authorities 
would  offer  forcible  resistance  to  enrollment,  under  a  court  order,  of  James 
Meredith  at  the  University  of  Mississippi,  marshals  were  sent  to  effect  his 
registration.  They  were  reinforced  by  border  patrolmen  and  Bureau  of  Prisons 
personnel  and  troops.  In  his  1962  report,  the  deputy  attorney  general  stated 
laconically  that  "after  quelling  a  riot  with  the  assistance  of  the  United  States 
Army,  Mr.  Meredith's  registration  was  effected." 

In  June,  1963,  marshals  assisted  three  Negroes  in  gaining  admission  to  the 
University  of  Alabama ;  in  1964,  deputy  marshals  were  stationed  at  the 
University  of  Mississippi  and  the  University  of  Alabama  to  ensure  the  safety 
of  Negro  students.  Earlier,  the  widely  publicized  enforcement  of  court  orders 
to  admit  Negroes  to  a  segregated  public  school  in  Little  Rock,  Arkansas,  saw 
the  Justice  Department  dispatching  a  force  of  marshals  recruited  from  other 
areas  and  President  Eisenhower  reinforcing  them  with  federal  troops.  Con- 
fronted with  this  array  of  federal  force  and  bulwarked  by  legal  actions 
instituted  by  the  district  attorney  under  the  supervision  of  an  assistant  at- 
torney general,  the  governor  of  the  state  retreated  from  his  position,  and 
Negroes  entered  the  school  unmolested. 

In  1964,  deputy  marshals  were  assigned  to  protect  a  federal  .iudge  in  Mont- 
g:omery.  Alabama,  whose  life  had  been  threatened.  They  maintained  order 
during  hearings  conducted  by  the  Subversive  Activities  Control  Board  in  Port- 
land. Oregon,  by  the  House  Committee  on  Un-American  Activities  in  Chicago, 
and  by  the  United  States  Commission  on  Civil  Rights  in  Jackson,  Mississippi. 
Marshals  also  guard  witnesses  and  their  families  in  trials  of  members  of 
crime  syndicates,  and  witnesses  who  testify  before  grand  juries ;  in  1964,  they 
maintained  order  and  security  control  in  a  trial  of  fourteen  defendants  in  a 
narcotics  case  in  New  York. 

The  chapters  that  follow,  describing  the  work  of  the  separate  divisions,  tell 
more  of  the  civil  rights  and  other  Department  activities  in  which  the  U.S. 
attorneys  and  marshals  serve. 

Appendix  I. — An  Act  To  Establish  The  Department  of  Justice  (Forty-First 

Congress,  Sess.  II,  1870) 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
states  of  America  in  Congress  assembled,  That  there  shall  be,  and  is  hereby 
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established  an  executive  department  of  tlie  government  of  the  United  States, 
to  be  called  the  Department  of  Justice,  of  which  the  Attorney-General  shall 
be  the  head.  His  duties,  salary,  and  tenure  of  office  shall  remain  as  now  fixed 
by  law,  except  so  far  as  they  may  be  modified  by  this  act. 

Sec.  2.  And  be  it  further  enacted,  That  there  shall  be  in  said  Department  an 
officer  learned  in  the  law,  to  assist  the  Attorney-General  in  the  performance 
of  his  duties,  to  be  called  the  solicitor-general,  and  who,  in  case  of  a  vacancy 
in  the  office  of  Attorney-General,  or  in  his  absence  or  disability,  shall  have 
power  to  exercise  all  the  duties  of  that  office.  There  shall  also  be  continued  In 
said  Department  the  two  other  officers,  learned  in  the  law,  called  the  assistants 
of  the  Attorney-General,  whose  duty  it  shall  be  to  assist  the  Attorney-General 
and  solicitor-general  in  the  performance  of  their  duties,  as  now  required  by 
law. 

Sec.  3.  And  he  it  further  enacted,  That  from  and  after  the  time  when  this 
act  takes  effect,  the  solicitor  of  the  treasury  and  his  assistants,  the  solicitor 
of  internal  revenue,  the  solicitor  and  naval  judge  advocate  general,  who  shall 
hereafter  be  known  as  the  naval  solicitor,  and  the  clerks,  messengers,  and 
laborers  employed  in  the  office  of  the  Attorney-General,  and  in  the  offices  of  the 
solicitor  of  the  treasury,  naval  solicitor,  and  solicitor  of  internal  revenue,  and 
the  law  officer  in  the  Department  of  State,  now  designated  as  the  examiner 
of  claims  in  said  Department,  shall  be  transferred  from  the  Department  with 
which  they  are  now  associated  to  the  Department  of  Justice ;  and  said  officers 
shall  exercise  their  functions  under  the  supervision  and  control  of  the  head 
of  the  Department  of  Justice. 

Sec.  4.  And  be  it  further  enacted.  That  questions  of  law  submitted  to  the 
Attorney-General  for  his  opinion,  except  questions  involving  a  construction  of 
the  Constitution  of  the  United  States,  may  be  by  him  referred  to  such  of  his 
subordinates  as  he  may  deem  appropriate,  and  he  may  require  the  written 
opinion  thereon  of  the  officer  to  whom  the  same  may  be  referred ;  and  if  the 
opinion  given  by  such  officer  shall  be  approved  by  the  Attorney-General,  such 
approval  so  indorsed  thereon  shall  give  the  opinion  the  same  force  and  effect 
as  belong  to  the  opinions  of  the  Attorney -General. 

Sec.  5.  And  be  it  further  enacted.  That  whenever  the  Attorney-General  deems 
it  necessary,  he  may  require  the  solicitor-general  to  argue  any  case  in  which 
the  government  is  interested  before  the  court  of  claims ;  and  as  to  cases 
coming  by  appeal  from  the  court  of  claims  to  the  Supreme  Court  of  the  United 
States,  it  shall  be  the  duty  of  the  Attorney-General  and  solicitor-general  to 
conduct  and  argue  them  before  that  court  as  in  other  eases  iu  which  the 
United  States  is  interested.  And  the  Attorney-General  may,  whenever  he  deems 
it  for  the  interest  of  the  United  States,  conduct  and  argue  any  case  in  which 
the  government  is  interested,  in  any  court  of  tlie  United  States,  or  may  require 
the  solicitor-general  or  any  officer  of  his  Department  to  do  so.  And  the  solicitor- 
general,  or  any  officer  of  the  Department  of  Justice,  may  be  sent  by  the 
Attorney-General  to  any  State  or  district  in  the  United  States  to  attend  to  the 
interests  of  the  United  States  in  any  suit  pending  in  any  of  the  courts  of  the 
United  States,  or  in  the  courts  of  any  State,  or  to  attend  to  any  other  interest 
of  the  United  States ;  for  which  service  they  shall  receive,  in  addition  to  their 
salaries,  their  actual  and  necessary  expenses,  while  so  absent  from  the  seat  of 
government,  the  account  thereof  to  be  verified  by  affidavit. 

Sec.  G.  And,  be  it  further  enacted.  That  whenever  a  question  of  law  arises  in 
the  administration,  either  of  the  War  or  Navy  Department,  the  cognizance  of 
which  is  not  given  by  statute  to  some  other  officer  from  whom  the  head  of 
either  of  these  Departments  may  require  advice,  the  same  shall  be  sent  to  the 
Attorney-General,  to  be  by  him  referred  to  the  proper  officer  in  his  Department 
provided  for  in  this  act,  or  otherwise  disposed  of  as  he  may  deem  proper ;  and 
each  head  of  any  Department  of  the  government  may  require  the  opinion  of 
the  Attorney-General  on  all  questions  of  law  arising  in  the  administration  of 
their  respective  Departments. 

Sec.  7.  And  be  it  further  enacted.  That  the  duties  enjoined  upon  the  auditor 
of  the  Post-Office  Department  by  the  foiirteenth  section  of  the  act  entitled 
"An  act  to  change  the  organization  of  the  Post  Office  Department,  and  to 
provide  more  effectually  for  the  settlement  of  the  accounts  thereof,"  passed 
July  two,  eighteen  hundred  and  thirty-six,  .shall  hereafter  be  performed  by 
some  officer  of  the  Department  of  Justice,  to  be  especially  designated,  \inder 
the  direction  of  the  Attorney-General,  who  shall  also  have  the  care  of  prosecu- 
tions for  mail  depredations  and  penal  offenses  against  the  postal  laws. 
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Sec.  8.  And  be  it  further  enacted,  That  the  Attorney-General  is  hereby  em- 
powered to  make  all  necessary  rules  and  regulations  for  the  government  of  said 
Department  of  Justice,  and  for  the  management  and  distribution  of  its 
business. 

Sec.  9.  And  be  it  furtJier  enacted,  That  the  several  oflBcers  hereinbefore 
transferred  from  the  other  Departments  to  the  Department  of  Justice  shall 
hold  their  respective  oflSces  until  their  successors  are  duly  qualified;  and  the 
solicitor-general,  and  whenever  vacancies  occur,  the  assistants  of  the  Attorney- 
General,  and  all  the  solicitors  and  assistant  solicitors  mentioned  in  this  act, 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate.  All  the  other  officers,  clerks,  and  employees  in  the  said  Department 
shall  be  appointed  and  be  removable  by  the  Attorney-General. 

Sec.  10.  And  be  it  further  enacted.  That  the  following  annual  salaries  8hall 
be  paid  to  the  officers  hereinbefore  mentioned :  To  the  solicitor-general,  seven 
thousand  five  hundred  dollars ;  to  each  of  the  assistants  of  the  Attorney- 
General,  five  tliousand  dollars  each ;  to  the  solicitor  of  the  internal  revenue,  five 
thousand  dollars ;  and  to  the  other  officers  the  salaries  and  fees  now  allowed 
by  law ;  and  the  Attorney-General  shall  be  allowed  a  stenographic  clerk,  Vv'ith 
an  annual  salary  of  two  thousand  dollars,  and  he  may  appoint  three  additional 
clerks  of  the  fourth  class. 

Sec.  11.  A7td  be  it  further  enacted,  That  all  moneys  hereafter  drawn  out  of 
the  treasury  upon  the  requisition  of  the  Attorney-General,  shall  be  disbursed 
by  such  one  of  the  clerks  herein  provided  for  the  Attorney-General  as  he  may 
designate;  and  so  much  of  the  first  section  of  the  act  making  appropriations, 
passed  March  three,  eighteen  hundred  and  fifty-nine,  as  provides  that  moneys 
drawn  out  of  the  treasury  upon  the  requisition  of  the  Attorney-General  shall 
be  disbursed  by  such  disbursing  officer  as  the  Secretary  of  the  Treasury  may 
designate,  is  hereby  repealed. 

Sec.  12.  And  be  it  further  enacted.  That  it  shall  be  the  duty  of  the  Attorney- 
General  to  make  an  annual  report  to  Congress,  in  January  each  year,  of  the 
business  of  the  said  Department  of  Justice,  and  any  other  matters  appertaining 
thereto  that  he  may  deem  proper,  including  the  statistics  of  crime  under  the 
laws  of  the  United  States,  and,  as  far  as  practicable,  under  the  laws  of  the 
several  States. 

Sec.  13.  And  be  it  further  enacted.  That  the  superintendent  of  the  treasury 
building  shall  provide  such  suitable  rooms  in  the  treasury  building  as  may  be 
necessary  to  accommodate  the  officers  and  clerks  of  the  said  Department,  or, 
to  the  extent  that  that  may  be  found  impracticable,  to  provide  such  rooms  in 
some  other  building  in  the  vicinity  of  said  treasury  building. 

Sec.  14.  And  be  it  further  enacted.  That  the  Attorney-General  may  require 
any  solicitor  or  officers  of  the  Department  of  Jiistice  to  perform  any  duty 
required  of  said  Department  or  any  officer  thereof ;  and  the  officers  of  the  law 
department,  under  the  direction  of  the  Attorney-General,  shall  give  all  opinions 
and  render  all  services  requiring  the  skill  of  persons  learned  in  the  law, 
necessary  to  enable  the  President  and  heads  of  the  executive  Departments,  and 
the  heads  of  bureaus  and  other  officers  in  such  Departments  to  discharge  their 
respective  duties ;  and  shall,  for  and  on  behalf  of  the  United  States,  procure 
the  proper  evidence  for,  and  conduct  prosecute,  or  defend  all  suits  and  pro- 
ceedings in  the  Supreme  Court  of  the  United  States  and  in  the  court  of  claims, 
in  which  the  United  States,  or  any  officer  thereof,  is  a  party  or  may  be  inter- 
ested. And  no  fees  shall  be  allowed  or  paid  to  any  other  attorney  or  coun- 
sel [l]or  at  law  for  any  service  herein  required  of  the  officers  of  the  Department 
of  Justice. 

Sec.  15.  Arid  be  it  further  enacted,  That  the  supervisory  powers  now  exer- 
cised by  the  Secretary  of  the  Interior  over  the  accounts  of  the  district  at- 
torneys, marshals,  clerks,  and  other  officers  of  the  courts  of  the  United  States, 
shall  be  exercised  by  the  Attorney-General,  who  shall  sign  all  requisitions  for 
the  advance  or  payment  of  moneys  out  of  the  treasury,  on  estimates  or  ac- 
counts, subject  to  the  same  control  now  exercised  on  like  estimates  or  accounts 
by  the  first  auditor  or  first  comptroller  of  the  treasury. 

Sec  16.  And  be  it  further  enacted.  That  the  Attorney-General  shall  have 
supervision  of  the  conduct  and  proceedings  of  the  various  attorneys  for  the 
United  States  in  the  respective  .i"dicial  districts,  who  shall  make  reports  to 
him  of  their  proceedings,  and  also  of  all  other  attorneys  and  counsel [l]ors 
employed  in  any  cases  or  business  in  which  the  United  States  may  be  con- 
cerned. 
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Sec.  17.  And  he  it  further  enacted,  That  it  shall  not  be  lawful  for  the  Secre- 
tary of  either  of  the  executive  Departments  to  employ  attorneys  or  counsel  at 
the  expense  of  the  United  States ;  but  such  Departments,  when  in  need  of 
counsel  or  advice,  shall  call  upon  the  Department  of  Justice,  the  officers  of 
which  shall  attend  to  the  same ;  and  no  counsel  or  attorney  fees  shall  hereafter 
be  allowed  to  any  person  or  persons,  besides  the  respective  district  attorneys 
and  assistant  district  attorneys,  for  services  in  such  capacity  to  the  United 
States,  or  any  branch  or  department  of  the  government  thereof,  unless  here- 
after authorized  by  law,  and  then  only  on  the  certificate  of  the  Attorney- 
General  that  such  services  were  actually  rendered,  and  that  the  same  could 
not  be  performed  by  the  Attorney-General,  or  solicitor-general,  or  the  officers 
of  the  department  of  justice,  or  by  the  district  attorneys.  And  every  attorney 
and  counsel  [1]  or  who  shall  be  specially  retained,  under  the  authority  of  the 
Department  of  Justice,  to  assist  in  the  trial  of  any  case  in  which  the  govern- 
ment is  interested,  shall  receive  a  commission  from  the  head  of  said  Depart- 
ment, as  a  special  assistant  to  the  Attorney-General,  or  to  some  one  of  the 
district  attorneys,  as  the  nature  of  the  appointment  may  require,  and  shall 
take  the  oath  required  by  law  to  be  taken  by  the  district  attorneys,  and  shall 
be  subject  to  all  the  liabilities  imposed  upon  such  officers  by  law. 

Sec.  18.  And  be  it  further  enacted,  That  the  Attorney-General  shall  from 
time  to  time  cause  to  be  edited  and  printed  an  edition  of  one  thousand  copies, 
at  the  government  printing  office,  of  such  of  the  opinions  of  the  law  officers 
herein  authorized  to  be  given  as  he  may  deem  valuable  for  preservation,  in 
volumes  which  shall  be  as  to  the  size,  quality  of  paper,  printing,  and  binding, 
of  iniiform  style  and  appearance,  as  nearly  as  practicable,  with  the  eighth 
volume  of  said  opinions,  published  by  Robert  Farnham,  in  the  year  eighteen 
hundred  and  sixty-eight,  which  volumes  shall  contain  proper  head-notes,  a 
complete  and  full  index,  and  such  footnotes  as  the  Attorney-General  may  ap- 
prove. Such  volumes  shall  be  distributed  in  such  manner  as  the  Attorney- 
General  may  from  hime  to  time  prescribe. 

Sec.  19.  And  he  it  further  enacted.  That  this  act  shall  take  effect  and  be 
in  force  from  and  after  the  first  day  of  July,  eighteen  hundred  and  seventy. 

Approved,  June  22,  1870. 

APPENDIX  II.— ATTORNEYS  GENERAL  OF  THE  UNITED  STATES,  1789-1957 

State  President 

Edmund  Randolph,  Sept.  26,  1789  to  Jan.  2,  1794_._. Virginia.. Washington. 

William  Bradford,  Jan.  27,  1794  to  Aug.  23, 1795 Pennsylvania. Do. 

Charles  Lee,  Dec.  10, 1795  to  Feb.  18,  1801 Virginia... Washington  and  John 

Adanns. 

Levi  Lincoln,  Mar.  5,  1801  to  Mar.  3,  1805 ._  Massachusetts Jefferson. 

John  Breckenridge,  Aug.  7,  1805  to  Dec.  14,  1806 Kentucky Do. 

Caesar  A.  Rodney,  Jan.  20, 1807  to  Dec.  11,  1811 Delavi^are Jefferson  and  Madison. 

William  Pinckney,  Dec.  11,  1811  to  Feb.  10,  1814 Maryland Madison. 

Richard  Rush,  Feb.  10,  1814  to  Nov.  13,  1817 Pennsylvania.. Do. 

William  Wirt,  Nov.  13, 1817  to  Mar.  3, 1829 Virginia Monroe  and  John  Quincy 

Adams. 

John  M.  Berrien,  Mar.  9,  1829  to  July  20, 1831 Georgia Jackson. 

Roger  B.  Taney,  July  20,  1831  to  Sept.  4,  1833 Maryland. Do. 

Benjamin  F.  Butler,  Nov.  15,  1833  to  Sept.  1,  1938 New  York Jackson  and  Van  Buren 

Felix  Grundy,  July  5,  1838  to  Dec.  1,  1839 Tennessee Van  Buren. 

Henry  D.  Gilpin,  Jan.  11,  1840  to  Mar.  4,  1841 Pennsylvania... Do. 

John  J.  Crittenden,  Mar.  5,  1841  to  Sept.  13,  1841 Kentucky Harrison  and  Tyler. 

Hugh  S.  Legare,  Sept.  13,  1841  to  June  20,  1843 _  South  Carolina Tyler. 

John  Nelson,  July  1,  1843  to  Mar.  3,  1845_ Virginia Do. 

John  Y.  Mason,  Mar.  6,  1845  to  Sept.  9,  1846. do Polk. 

Nathan  Clifford,  Oct.  17,  1846  to  Mar.  17,  1848 Maine Do. 

Issac  Toucey,  June  21,  1848  to  Mar.  3,  1849 Connecticut Do. 

Reverdy  Johnson,  Mar.  8,  1949  to  July  20,  1350 Maryland Taylor. 

JohnJ.Cr!ttenden,July22, 1850  to  Mar.  3, 1853 (second  term) Kentucky... Fillmore. 

Caleb  Gushing,  Mar.  7,  1853  to  Mar.  3,  1857.. Massachusetts... Pierce. 

Jeremiah  S.  Black,  Mar.  6,  1857  to  Dec.  17,  1860 Pennsylvania.. Buchanan. 

Edwin  M.  Stanton,  Dec.  20,  1860  to  Mar.  3,  1861... Ohio Do. 

Edward  Bates,  Mar.  5.  1861  to  Nov.  24,  1864 Missouri Lincoln. 

James  Speed,  Dec.  2,  1864  to  July  17,  1866__- Kentucky Lincoln  and  Johnson. 

Henry  Stanbery,  July  23,  1866  to  Mar.  12,  1868. Ohio. Johnson. 

William  M.  Evarts,  July  15,  1868  to  Mar.  3,  1869 New  York Do. 

Ebenezer  R.  Hoar,  Mar.  5,  1869  to  June  23,  1870.. Massachusetts Grant. 

Amos  T.  Akerman,  June  23,  1870  to  Jan.  10,  1872 Georgia Do. 

George  H.  Williams,  Dec.  14,  1871  to  May  15,  1875 Oregon ..  Do. 

Edwards  Pierrepont,  Apr.  26,  1875  to  May  22,  1876 New  York Do. 

Alphonso  Taft,  May  22,  1876  to  Mar.  11,  1877 Ohio Do 
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state  President 


Charles  Devens,  Mar.  12,  1877  to  Mar.  6,  1881. Massachusetts Hayes. 

Wayne  MacVeagh,  Mar.  5,  1881  to  Oct.  24,  1881.. Pennsylvania Garfield 

Benjamin  H.  Brewster,  Dec.  19,  1881  to  Mar.  5,  1885 do Arthur. 

Augustus  H.  Garland,  Mar.  6,  1885-Mar.  5,  1889 Arkansas Cleveland. 

William  H.  H.  Miller,  Mar.  5,  1889-Mar.  6,  1893 Indiana. Harrison. 

Richard  OIney,  Mar.  6,  1893-June  7,  1895 Massachusetts.. Cleveland. 

Judson  Harmon,  June  8,  1895-Mar.  5,  1897 Ohio Do. 

Joseph  McKenna,  Mar.  5,  1897-Jan.  25,  1898 California McKinley. 

John  W.  Griggs,  June  25,  1898-Mar.  29,  1901 New  Jersey Do. 

Philander  0.  Knox,  Apr.  5,  1901-June  30,  1S04 Pennsylvania Do. 

William  H.  Moody,  July  1, 1904-Dec.  17, 1906 Massachusetts Roosevelt. 

Chtrles  J.  Bonaparte,  Dec.  17,  1906-Mar.  4,  1909... Maryland Do. 

George  W.  Wickersham,  Mar.  5,  1909-Mar.  5,  1913 New  York Taft. 

James  C.  McReynoIds,  Mar.  5,  1913  Aug.  29,  1914 Tennessee Wilson. 

Thomas  W.  Gregory,  Aug.  29,  1914-Mar.  4,  1919 Texas Do. 

A.  Mitchell  Palmer,  Mar.  5,  1919-Mar.  5,  1921 Pennsylvania Do. 

Harry  M.  Daugherty,  Mar.  4,  1921-Mar.  28,  1924 Ohio Harding. 

Harlan  Fiske  Stone,  Apr.  7,  1924-Mar.  2,  1925 New  York Coolidge. 

John  C.  Sargeant,  Mar.  17,  1925-Mar.  5,  1919 Vermont Do. 

William  D.  Mitchell,  Mar.  5,  1929-Mar.  3,  1933.. Minnesota Hoover. 

Homer  S.  Cummings,  Mar.  4,  1933-Jan.  2,  1939... Connecticut Roosevelt. 

Frank  Murphy,  Jan.  2, 1939-Jan.  18,  1940.. Michigan Do. 

Robert  H.  Jackson,  Jan.  18,  1940-July  10,  1941.... New  York.. Do. 

Francis  Biddle,  Sept.  5,  1941-June  30,  1945 Pennsylvania Do. 

Tom  C.  Clark,  June  15,  1945-Aug.  24,  1949 Texas. Truman. 

J.  Howard  McGrath,  Aug.  24,  1949  Apr.  7,  1S5?.. Rhode  Island Do. 

James  P.  McGranery,  May  27,  1952-Jan.  20,  1953 Pennsylvania.. Do. 

Herbert  Brownell,  Jr.,  Jan.  21, 1953-Nov.  8,  1957 New  York Eisenhower. 

William  P.  Rogers,  Nov.  8,  1957-Jan.  20,  1961 Maryland Do. 

Robert  F.  Kennedy,  Jan.  21,  1961-Sept.  3,  1964 Massachusetts Kennedy. 

Nicholas  de  B.  Katzenbach,  Sept.  4, 1964-Oct.  2,  i966 Illinois Johnson. 

iRamsey  Clark,  Mar.  3,  1967- Texas Do. 


[From  the  Congressional  Record,  vol.  119,  No.  195,  Dec.  12,  1973] 

REMARKS  OF  SENATOR  ERVIN  ON  INTRODUCING  S.  2803 

Establishment  of  an  Independent  Department  of  Justice 

Mr.  Ervin.  Mr.  President,  I  introduce  for  appropriate  reference  a  bill  to 
■establish  the  Department  of  Justice  as  an  independent  establishment  of  the 
United  States. 

Events  of  the  past  months  have  strained  many  institutions  of  our  country. 
While  the  strain  has  produced  cracks  in  some  of  our  institutions  of  govern- 
ment, the  Government  remains  sound.  The  flexibility  and  strength  of  our 
system  of  government  is  due  to  the  wisdom  of  the  framers  of  the  Constitution 
in  allocating  the  powers  and  duties  of  government  to  the  three  separate 
branches  and  establishing  a  system  of  checks  and  balances  to  preserve  the 
separation  of  powers.  Our  Government  loses  its  strength  and  resiliency  when 
one  branch  encroaches  upon  the  powers  of  another  and  the  separation  of 
powers  is  disturbed.  The  flexibility  which  allows  severe  stresses  and  strains  is, 
then,  one  of  the  strengths  of  our  constitutional  government.  Wliile  flaws  are 
revealed  by  stress,  the  inherent  strengths  of  the  institutions  are  also  revealed. 
Now  that  flaws  are  apparent,  the  Congress  must  act  to  strengthen  our  govern- 
mental institutions  by  repairing  the  flaws. 

I  strongly  disagree  with  those  who  despair  that  Watergate  and  other  events 
show  an  inherent  weakness  in  our  system  of  government.  The  wisdom  em- 
bodied in  our  Constitution  is  most  apparent  in  periods  of  stress.  These  events 
have  shown  the  necessity  of  a  free  press,  the  necessity  of  an  independent 
judiciary,  and  the  necessity  for  Congress  to  maintain  its  constitutional  role  as 
a  check  on  the  executive  branch. 

While  many  American  institutions  have  been  strained  in  the  past  months, 
some  institutions  such  as  the  press  and  tlie  judiciary  have  performed  their 
historic  or  constitutional  roles  under  these  stresses ;  others  have  not.  The 
Department  of  Justice  is  one  of  the  governmental  institutions  most  severely 
strained  by  Watergate  and  other  events  of  the  past  months.  These  events  have 
called  into  question  the  function  of  the  Department  of  Justice,  and  have 
l)roufflit  forth  allegations,  heard  also  in  previous  administrations,  that  the 
Department  of  Justice  has  been  used  for  political  purposes  by  the  White  House. 

A  cornerstone  of  our  system  of  justice  is  the  faith  of  the  American  people  In 
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that  system  and  their  belief  in  its  fairness.  Even  the  appearance  of  impro- 
priety or  unfairness  undermines  faith  in  that  system.  For  this  reason,  Congress 
should  now  thoroughly  review  the  duties  and  function  of  the  Department  of 
Justice  and  take  action  to  ensure  that  it  is  independent  of  political  influence. 
The  Department  of  Justice  should  be  insulated  from  the  direct  political  control 
of  the  executive  branch  of  government  to  preserve  the  independence  essential 
to  the  proper  administration  of  justice. 

The  Subcommittee  on  Separation  of  Powers  will  hold  hearings  in  the  nest 
session  of  Congress  on  the  necessity  of  an  independent  Department  of  Justice. 

The  bill  which  I  introduce  today  contains  several  proposals  for  improvement 
of  the  administration  of  justice  and  I  hope  these  provisions  will  stir  discus^ 
sion  and  debate  within  the  Congress  on  this  matter.  The  purpose  of  the  bill 
is  to  preserve  the  independence  necessary  for  the  proper  administration  of 
justice.  The  bill  would  remove  the  Attorney  General  from  the  Cabinet  and 
make  the  Department  of  Justice  independent  of  the  executive  branch.  The  At' 
torney  General  would  be  appointed  by  the  President  for  a  6-year  term,  but 
Assistant  Attorneys  General,  U.S.  attorneys,  and  the  FBI  Director,  all  of 
whom  are  now  appointed  by  the  President,  would  be  appointed  by  the  Attorney 
General.  They  would  be  answerable  to,  and  removable  by,  the  Attorney 
General  rather  than  the  President.  The  functions  of  the  present  Department  of 
Justice  would  be  transferred  to  the  independent  Department  of  Justice. 

The  Oflice  of  Attorney  General  was  established  by  the  Judiciary  Act  of  1789, 
and  it  was  not  until  1870  that  the  Department  of  Justice  was  established  by 
act  of  Congress.  While  there  have  been  many  changes  in  the  Department  of 
Justice  and  its  duties  since  it  was  established  by  Congress  in  1870,  the  time 
has  come  for  Congress  again  to  seek  ways  to  improve  the  administration  of 
justice,  and  to  insure  its  independence  and  fairness. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  the  bill  be  printed 
in  the  Record  at  this  point. 

There  being  no  objection,  the  bill  was  ordered  to  be  printed  in  the  Record, 
as  follows :  ^ 

[Reprinted  by  permission,  from  the  Progressive^  April  1974] 

Justice  Without  Politics 

(By  Arthur  S.  Miller) 

"The  place  of  Justice  is  an  hallowed  place,"  Sir  Francis  Bacon,  Britain's 
lord  chancellor,  said  in  1612,  "and  therefore  not  only  the  bench,  but  the 
footpace  and  precincts  and  purprise  thereof  ought  to  be  preserved  from 
scandall  and  corruption."  Americans  who  were  shocked  by  last  October's 
"Saturday  Night  Massacre,"  when  Special  Prosecutor  Archibald  Cox  was 
summarily  sacked  by  an  acting  Attorney  General  appointed  for  that  pur- 
pose, should  realize  that  the  episode  merely  illustrated  how  far  the  Ameri- 
can system  has  deviated  from  Bacon's  ideal,  the  Department  of  Justice, 
charged  with  the  solemn  responsibility  of  furthering  the  rule  of  law,  finds 
itself  under  heavy  attack  for  having  become  unduly  "politicized."  An  insistent 
cry  is  being  raised  in  many  quarters  to  take  the  politics  out  of  the  Depart- 
ment. 

To  place  that  question — whether  the  Attorney  General  and  his  subordinates 
can  be  "depoliticized" — in  some  perspective,  we  must  examine  the  historic 
background.  The  office  of  the  Attorney  General  was  created  in  1789  and  the 
Department  of  Justice  in  1870.  Both  tlie  office  and  the  Department  derive 
all  of  their  powers  from  Congress.  Even  so,  they  are  in  the  Executive  Branch, 
which  means  that  in  legal  theory  the  Attorney  General,  as  a  Cabinet  official 
and  Presidential  appointee,  serves  at  the  pleasure  of  the  Chief  Executive, 
President  Nixon's  1968  campaign  pledge  to  appoint  a  "new  Attorney  Gen^ 
eral,"  one  not  "soft  on  crime,"  merits  mention  only  because  the  statement 
was  reported  deadpan  by  the  press,  without  reference  to  the  fact  that  every 
new  President   routinely  appoints  a  new  Attorney  General. 

Since  at  least  the  days  of  Andrew  Jackson,  the  Attorney  General  has  been 
regarded  as  the  President's  lawyer.  It  is  often  said  that  the  Department  of 
Justice  Jias  only  one   client — the   Government — but   that   is   true  only   insofar 


1  See  S.  2803  at  p.  249. 
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as  there  are  no  disputes  between  the  Executive  and  the  other  branches.  As 
the  Cliief  Executive's  lawyer,  the  Attorney  General  occupies  the  ambiguous 
position  of  being  a  political  officer  charged  with  legal  duties. 

Tensions  have  erupted  at  times.  In  the  nati(mal  banlv  controveri^y  of  the 
lS30's,  for  example,  President  Jackson  wanted  to  have  certain  banks  named 
as  depositories  of  U.S.  funds,  only  to  learn  that  his  Attorney  General  had 
doul)ts  about  the  validity  of  that  policy.  Jackson  is  said  to  have  drawn 
himself  up  and  declared  :  "Sir,  you  must  find  a  law  authorizing  the  act  or 
I  will  appoint  an  Attorney  General  who  will."  Jackson  prevailed,  just  as 
Nixon  did  in  the  Cox  firing.  The  task,  then,  of  an  Attorney  General  (and  of 
other  government  legal  advisers,  such  as  State  Department  lawyers  who 
justified  American  intervention  in  Vietnam)  is  not  to  say  no  to  policymak- 
ers, but  to  find  some  way  to  say  yes. 

Not  all  top  legal  officers  have  taken  the  view  that  they  are  partisan  advo- 
cates for  the  Executive  or  another  branch  of  the  Government.  Edward  Bates 
(who  didn't  last  long  as  Lincoln's  Attorney  General)  said:  "Tlie  office  I  hold 
is  not  properly  political,  but  strictly  legal;  and  it  is  my  duty,  above  all  other 
ministers  of  State,  to  uphold  the  law  and  to  resist  all  encroachments,  from 
whatever  quarter,  of  mere  will  and  power."  Bates  was  atypical ;  A.  Mitchell 
Palmer  represented  the  norm.  Palmer,  who  led  the  infamous  Palmer  Raids 
of  1920  against  aliens  and  other  "suspect"  persons,  said : 

"The  Government  was  in  jeopardy.  My  private  information  removed  all 
doubt."  Paranoia  on  the  Potomac,  as  disclosed  in  the  Senate  Watergate 
hearings  and  manifested  in  the  savage  overreaction  to  the  "March  on  Wash- 
ington" in  May  1970,  is  not  a  new  invention. 

When  Attorney  General  Robert  H.  Jackson  was  called  upon  to  justify 
President  Roosevelt's  plan  to  trade  fifty  "overage"  destroyers  to  Britain 
shortly  before  World  War  II,  he  did  so  by  ignoring  the  Constitution  and 
bending  some  statutes  beyond  recognition.  In  1941,  Jackson,  signed  an  At- 
torney General's  opinion  legitimizing  government  seizure  of  the  North 
American  Aircraft  plant  during  a  strike,  an  action  that  rebounded  eleven 
years  later  when  it  was  cited  to  him  as  a  precedent  for  President  Truman's 
takeover  of  the  steel  industry  during  the  Korean  war.  Jackson  by  then  a 
Supreme  Court  Justice,  neatly  sidestepped  the  question  in  his  concurring 
opinion  outlawing  the  seizure :  "I  do  not  regard  it  as  a  precedent  for  this, 
but,  even  if  I  did,  I  should  not  bind  present  judicial  judgment  by  earlier 
partisan  advocacy" — a  classic  acknowledgment  of  the  politicization  of  the 
Department    of    Justice. 

So  Robert  Bork,  the  Solicitor  General  who  became  acting  Attorney  Gen- 
eral and  hatchetman  on  Archibald  Cox,  merely  stands  at  the  end  of  a  line 
of  numerous  predecessors  who,  in  Robert  Jackson's  terms,  are  "partisan  ad- 
vocates" for  the  President.  The  naive  may  believe  that  because  the  people 
pay  the  salaries,  through  taxes,  of  government  lawyers,  then  they — the  peo- 
ple— should  be  their  client.  Not  so :  The  "Government"  is  the  client  of  the 
government  lawyer,  in  and  out  of  the  Department  fo  .Justice,  and  it  is  not 
always  true  that  the  interests  of  the  Government  and  of  the  people  (how- 
ever defined)    coincide. 

There  has  been  a  tendency  since  tlie  Truman  Administration  for  Chief 
Executives  to  appoint  their  campaign  managers  or  other  political  cronies  as 
the  highest  law  officers  of  the  Government.  Campaign  managers  Herbert 
Brownell  under  President  Eisenhower  and  Robert  Kennedy,  named  by  his 
brother,  antedated  John  Mitchell,  the  municipal  bond  lawyer  turned  political 
manager  who  took  over  at  Attorney  General  in  1969  (and  who.  at  this  writ- 
ing, is  being  tried  in  New  York  on  criminal  charges).  In  consequence,  that 
precinct  of  justice  that  is  the  Department  of  Justice  is  hardly  "an  hallowed 
place." 

Though  they  are  theoretically  responsible  for  administering  tlie  nation's 
laws  fairly  and  impartially,  Departmental  lawyers  often  are  mere  instru- 
ments of  a  burgeoning  Executive  power,  there  to  serve  their  masters  a  few 
blocks  away  at  the  W^hite  House.  The  problem  has  become  so  acute  that 
voices  throughout  the  legal  profession  are  calling  for  change.  Their  concern, 
however,  is  prompted  not  so  much  Ity  what  Bacon  called  "scandal  and  cor- 
ruption"— although  that  consideration  is  not  absent — as  by  the  ahiiost  unre- 
strained directionary   powers   that    reside   with    Departmental    officers. 
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"Politics"  is  particularly  evident  in  the  appointment  of  judges,  of  U.S.  at- 
torneys (ninety-tive  in  all),  and  of  the  thousands  of  marshals  and  other 
functionaries  of  the  judicial  system.  Ahout  fifty  per  cent  of  the  U.S.  attor- 
neys, who  are  recommended  hy  the  Department  after  clearance  from  their 
.state's  Senators  (the  "blue  slip"  system),  become  Federal  judges — which 
means  that  they  carry  Departmental  preferences  with  them  to  the  bench. 
Judgeships  are  the  province  of  the  Deputy  Attorney  General  (for  the  Su- 
preme Court,  the  Attorney  General  himself  gets  into  the  act),  and  a  Federal 
district  judge  aspiring  to  be  an  appeals  judge  not  only  starts  out  with  the 
attitudes  of  a  U.S.  attorney  but,  more  subtly  and  of  more  importance,  knows 
that  his  elevation  must  be  approved  by  the  Department.  How  much  that 
knowledge  might  tip  the  scales  of  justice  in  favor  of  the  Government  is 
unknown — but  certainly  it  argues  for  taking  the  appointing  function  out 
of  the  Department.  (It  is  not  unheard  of,  for  example,  for  a  Federal  judge 
to  telephone  the  Department  and  ask  what  sentence  should  be  imposed  on  a 
convict.) 

At  least  three  levels  of  impropriety  exist  within  the  Department  of  Jus- 
tice: 1)  crime  and  corruption,  2)  unrestricted  discretion,  and  3)  overzealous- 
ness  of  lawyers.  As  for  the  first.  Assistant  Attorney  General  Lamar  Caudle 
was  sent  to  jail  in  the  19.50's  for  taking  part  in  tax  frauds,  and  Attorney 
General  Harry  Daughterty  barely  escaped  prosecution  over  Teapot  Dome. 
Without  commenting  on  John  Mitchell's  trial,  I  can  note  his  own  admission 
that  as  Attorney  General  he  failed  to  tell  the  President  about  "the  Water- 
gate horrors,"  an  action  which,  though  not  a  crime,  surely  was  a  gross 
dereliction  of  duty. 

Justice  Louis  Brandels  uttered  the  classic  statement  warning  against  oflB- 
cial  illegality :  "In  a  government  of  laws,  existence  of  the  Government  will 
be  imperiled  if  it  fails  to  observe  the  law  scrupulously.  Our  Government 
is  the  potent,  the  omnipresent  teacher.  For  good  or  for  ill,  it  teaches  the 
whole  people  by  its  example.  Crime  is  contagious.  If  the  Government  be- 
comes a  lawbreaker,  it  breeds  contempt  for  law ;  it  invites  every  man  to  be- 
come a  law  unto  himself ;  it  invites  anarchy."  It  was  John  Mitchell,  aided 
and  abetted  by  William  Rehnquist  and  Solicitor  General  Erwin  Grisworld, 
who  produced  the  theory  that  the  Government  could  resort  to  wiretapping 
on  domestic  criminal  matters  without  judicial  approval — a  notion  so  extreme 
that  a  Supreme  Court  dominated  by  Nixon  appointees  unanimously  out- 
lawed it. 

Mitchell  and  Griswold.  plus  Deputy  Attorney  General  Richard  Kleindienst 
and  the  head  of  the  Antitrust  Division,  Richard  McLaren,  also  stage-man- 
aged the  much  criticized  ITT  "consent  decree"  whereby  ITT  got  what  it 
wanted  (the  cash  flow  of  the  Hartford  Insurance  Company),  while  being 
required  to  slough  off  some  subsidiaries.  Government  spokesmen  defend  the 
settlement  partly  on  the  basis  of  the  likelihood  of  eventual  loss  in  the  Su- 
preme Court,  but  that  does  not  explain  why  ITT  was  so  willing  to  go  along. 
To  believe  the  Justice  Department's  apologists  is  also  to  believe  that  ITT's 
executives  and  lawyers  were  stupid.  The  decision  not  to  take  the  ITT  case  to 
the  Supreme  Court  is  a  prime  example  of  the  second  level  of  Justice  Depart- 
ment impropriety — the  almost  uncontrolled  discretionary  powers  the  De- 
partment all  too  often  exercises. 

Of  those  powers,  whether  to  iirosecute  or  not  to  prosecute  is  particularly 
worrisome.  Seen  in  full  glare  in  the  ITT  settlement  (once  a  consent  decree 
is  entered  by  a  Federal  judge,  there  is  no  review — as  Ralph  Nader  found  out 
when  he  tried  to  get  the  ITT  decree  overturned),  it  hits  hundreds  of  thous- 
ands of  Americans  at  the  local  level.  Plea  bargaining  in  criminal  law  mat- 
ters is  routine  (although  it  is  unique  to  find  a  Vice  President  engaging  in 
that  process). 

Some  discretion  is,  of  course,  necessary.  The  problem  is  to  limit  it  so 
as  to  eliminate  abuses.  The  essential  question  is  how  to  make  discretionary 
power  as  tolerable  or  decent  as  possible.  One  aid  to  stopping  abuse  of  dis- 
cretion would  be  openness — the  elimination  of  unnecessary  secrecy — in  the 
process.  "Openness."  says  law  professor  Kenneth  Davis  in  his  book.  Discre- 
tionary Justice,  "is  a  natural  enemy  of  arbitrariness,  a  natural  ally  in  the 
fight  against  injustice." 

The  third  level  of  .Justice  Department  overreaching  is  the  way  in  which 
government  lawyers,  often  but  not  always  from  the  Department's  corps  of 
3,000   attorneys,  fail   to   realize   the   disproportionate   amount  of   power   they 
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have  vis-a-vis  iudividual  litigants.  I  flo  not  speak  here  of  tlie  ITT  settle- 
ment or  of  the  antitrust  action  against  IBM.  There,  as  elsewhere  (for 
example,  before  the  Federal  Communications  Commission  or  the  Federal 
Trade  Commission),  tlie  government  attorneys  are  overwhelmed  by  the  legions 
of  high-powered  and  high-priced  lawyers  from  the  corporate  bar.  But  when 
it  is  an  individual,  not  a  corporation,  against  whom  the  Department  is  pro- 
ceeding, the  power  imbalance  is  reversed.  Then  the  citizen  often  finds  him- 
self bowled   over  by  the   Department's  ovevzealous   energies. 

Jimmy  Hoffa,  powerful  as  he  was  as  head  of  the  Teamsters,  learned  that 
fact  of  life  when  Attorney  General  Robert  Kennedy  set  up  the  "Iloffa 
Squad"  to  get  Hoffa ;  get  him  they  did.  The  Huffa  case  shows  the  Govern- 
ment's broad  discretion  in  deciding  whether  or  not  to  prosecute  and  how 
zealous  the  prosecution  can  be.  Hoffa's  early  release  from  prison  by  Presi- 
dent Nixon  indicates  that  discretion  also  works  at  the  other  end  of  the 
criminal  law  pipeline. 

When  an  individual  confronts  the  Immigration  and  Naturalization  Service 
(part  of  the  Justice  Department),  unreviewable  discretion  is  often  the  norm 
and  arbitrariness  often  the  rule.  That  was  shown,  for  example,  when  Ernest 
Mandel,  a  leading  Marxist  scholar  in  Belgium,  was  denied  admissicm  into 
the  United  States,  where  he  had  been  invited  to  give  some  university  lec- 
tures. The  Supreme  Court  upheld  tliat  bit  of  Departmental  arbitrariness.  In 
obscure  cases,  such  as  contract  claims,  land-condemnation  actions,  or  tort 
claims  against  the  Government,  the  Justice  Department  lawyer  also  oftea 
acts  with  excess  zeal  against  the  individual.  One  example  will  illustrate: 
Several  years  ago,  a  patient  at  a  Veterans  Administration  hospital  was  er- 
roneously injected  with  embalming  fluid  by  an  orderly  who  had  the  duty 
of  giving  injections.  Result:  total  paralysis  of  the  patient.  The  patient  sued 
the  Government,  only  to  be  met  with  the  defense  (from  technical  "agency"' 
law)  that  the  orderly  acted  beyond  the  "scope  of  his  employment."  Thus,  a 
weak,  even  silly,  legal  stratagem  was  used  by  government  attorneys  in  an 
effort  to  starve  off  paying  a   few  thousand   dollars. 

Multiply  that  ca.se  by  thousands  and  the  pattern  of  overzealous  action  hy 
the  Department  of  Justice  takes  on  added  meaning.  It  is  a  proud  tenet  of  the 
Solicitor  General's  ofl^ce  that  the  Government's  case  is  won  when  justice 
is  done,  but  all  too  often  that  precept  is  forgotten ;  the  game  is  to  win,  by- 
using  every  technicality  and  legal  stratagem. 

Elliot  Richardson,  during  his  brief  tenure  as  Attorney  General,  vowed  tO' 
take  polities  out  of  the  administi-ation  of  justice,  but  that  laudable  goal 
was  one  of  the  victims  of  the  Saturday  Night  Massacre.  Richardson's  intent 
may  yet  be  achieved,  however,  if  Congress  will  be  sufficiently  influenced  by 
the  Watergate  disclo.sures  to  reassess  the  Department  of  Justice.  The  Senate 
is  about  to  take  the  first  step  toward  such  a  re-evaluation.  Senator  Sam  J. 
Ervin's  Subcommittee  on  Separation  of  Powers  has  scheduled  hearings  on 
S2S03,  introduced  by  Ervin  on  December  12,  1973.  If  enacted  (in  present 
form  or  amended),  'S2S03  would  "establish  the  Department  of  Justice  as  an 
independent  establishment  of  the  United  States."  Scheduled  to  testify,  among 
others,  are  former  Attorneys  General  Ramsey  Clark,  Richard  Kleindienst 
and  Hatzenback:  former  Supreme  Court  Justice  Arthur  Goldberg;  former 
U.S.  Attorney  Whitney  North  Seymore,  Jr.;  Lloyd  Cutler,  well-known  Wash- 
ington lawyer ;  Archibald  Cox,  and  a  number  of  law  scholars. 

Cutler  has  proffered  a  different  suggestion— that  a  permanent  office  of 
special  prosecutor  be  established  to  ride  herd  on  improprieties  in  the  Execu- 
tive Branch,  including  the  Department  of  Justice.  Others,  such  as  Professor 
Paul  Mishkin  of  the  I'niversity  of  California  School  of  Law,  have  advanced 
the  more  radical  notion  that  an  office  of  "counsel  ppupral"  be  estahlishp(f 
completely  independent  of  the  President — an  office  that  would  take  over 
most  of  the  present  functions  of  the  Department  of  Justice  and  would,  in 
addition,  act  as  an  ombudsman  for  citizens'  complaints  against  improper 
government  actions. 

Watergate  has  clearly  contributed  to  a  growing  distrust  of  the  Govern- 
ment and  a  lack  of  faith  in  the  fairness  and  impartiality  of  the  system  of 
justice.  Watergate  has  proved  that  governmental  lawlessness  can  and  does 
occur.  The  Ervin  hearings  may  help  us  find  our  way  out  of  an  intolerable 
situation,  for  we  must  face  the  fact  that  our  present  system  of  justice 
through  politics — often  corrupt  poMtics — cannot  stand  much  longer  without 
eroding  our  constitutional  democracy  beyond  the  point  of  no  return. 
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December  1973] 

The  Politics  of  Justice 

(By  Ralph  Adam  Fine) 

Determining  tlie  intensity  of  criminal  investigations  and,  indeed,  whether 
to  prosecute  at  all  are  powers  exclusively  wielded  by  the  executive  branch. 
But  as  Watergate  dramatizes,  these  determinations  can  be  tempered  more 
by  a  sense  of  politics  than  by  one  of  justice.  Prosecutorial  and  investigative 
functions  can  best  be  performed   by  impartial,   independent  commissions. 

In  his  colver  lectures  at  Brown  University  fifty  years  ago,  Roscoe  Pound 
discussed  the  conse(]uences  of  a  system  of  justice  subordinated  to  political 
control.  "It  is  a  common  experience,"  he  reminded  his  audience,  "that 
criminal  prosecutions  may  have  partisan  politics  behind  them,  and  out  of 
this  experience  has  arisen  a  fear  of  oppression  through  the  criminal  law." 

Dean  Pound  recognized,  however,  that  the  persecution  of  unpopular  groups 
or  of  persons  adhering  to  notions  out  of  favor  with  those  in  power  is  only 
one  result  of  politically  directed  law  enforcement.  More  subtle  and  more 
invidious  is  the  perversion  of  the  law's  impartiality — the  whispered  hint 
to  blind  Lady  Justice,  a  pebble  tossed  onto  one  of  her  scales.  Thus,  as  Dean 
Pound  explained,  the  political  prosecutor  is  more  likely  to  be  zealous  when 
the  pulilic  is  ai'oused  over  a  particular  matter  than  when  it  is  not  and  more 
likely  to  be  languid  when  the  criminal  trail  leads  to  the  powerful  or  when 
the  public's  interest  has  waned. 

I'oliticized  justice  is  more  of  a  problem  today  than  it  was  in  1923.  Dur- 
ing the  past  decade  the  public's  confidence  in  the  integrity  and  impartiality 
of  our  legal  system  has  fallen  precipitously.  It  is  no  accident  that  this  de- 
cline has  been  accompanied  by  an  increase  in  overt  political  direction  of  the 
means  and  ends  of  law  enforcement.  Two  of  the  last  three  presidents  anointed 
their  chief  political  strategist  with  the  ofl^ce  of  attorney  general,  resurrect- 
ing an  abused  precedent  set  by  Pres.  Warren  G.  Harding  when  he  appointed 
his  campaign  manager,  Harry  M.  Daugherty,  later  of  Teapot  Dome  in- 
famy, to  the  top  Justice  slot.  Overt  political  control  of  Justice  has  led  to 
harrassment  of  uni)opular  groups  )»y  law  enforcement  agencies,  preferred 
treatment  of  the  influential,  and  that  basket  of  improprieties  known  as 
"Watergate." 

Watergate's  germination  and  growth  were  caused  in  no  small  part  by  the 
feeling  by  many  of  the  principals  that  they  wei-e  insulated  from  the  rigors 
of  standard  conduct  liy  their  special  position  or  cause.  They  were  confident, 
some  have  testified,  that  the  attorney  general  and  therefore  the  majesty  of 
government  were  on  their  side.  Nor.  apparently,  was  that  confidence  mis- 
apprehended, at  least  during  the  initial  stasres  of  the  investigation  and 
cover-up.  In  explaining  why  he  gave  White  House  counsel  .John  W.  Dean  III 
access  to  the  continuing  investigation,  including  the  right  to  be  present  dur- 
ing interviews,  when  he  suspected  that  Dean  was  not  being  entirely  candid 
with  him.  L.  Patrick  Gray  III,  then  acting  director  of  the  Federal  Bureau 
of  Investigation,  said.  "I  am  a  bureau  chief  in  an  executive  department  of 
of  government,  ...  I  have  to  take  orders  from  somebody.  ...  I  do  report 
to  somebody,  ...  I  am  just  not  out  there  in  the  open,  you  know,  independent 
and  doing  exactly  as  I  please,  and  that  man  is  counsel  to  the  president  of 
the  Ignited  States."  Mr.  Gray  further  explained.  "I  do  take  my  orders  from 
the  president  of  the  United  States.  I  can't  evade  that." 

EXECUTIVE   BRANCH    CAN    REFUSE    TO   PROSECUTE 

This  candid  admission  indicates  the  crux  of  the  problem.  The  simple  fact 
is  that,  absent  a  definitive  ruling  from  the  Supreme  Court  to  the  contrary, 
the  executive  branch  not  only  controls  the  course  of  criminal  investigations 
but  the  crucial  decision  of  whether  to  prosecute.  Control  by  the  executive, 
of  course,  means  i)olitical  control,  and  the  courts  are  powerless  to  interfere. 
See  Ututed  States  v.  Co.r.  ,342  F.  2d  167  (.5th  Cir.  190.5)  certiorari  denied. 
381  U.S.  93.5,  where  it  was  recognized  that  a  United  States  attorney,  and 
therefore  the  executive  branch,  could  not  be  compelled  to  prosecute  someone 
the  grand  jury  wished  to  indict. 
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Aware  of  the  absolute  prosecutorial  discretion  residing  in  the  executive 
and  heeding  the  admonition  that  no  man  should  be  a  judge  in  his  own  cause, 
tlie  United  States  Senate  set  the  appointment  of  an  independent  special 
Watergate  prosecutor  as  a  condition  to  the  confirmation  of  Elliot  Richard- 
son as  attorney  general.  True  to  his  pledge,  Mr.  Richardson  established 
within  the  Department  of  Justice  an  Office  of  Watergate  Special  Prosecution 
Force  directed  by  a  special  prosecutor  with,  as  Mr.  Richardson  said,  "the 
greatest  degree  of  independence"  and  who  could  "not  be  removed  from  his 
duties  except  for  extraordinary  improprieties  on  his  part."  Mr.  Richardson's 
pledge  to  the  Senate  was  formalized  by  an  amendment  to  Title  28  of  the 
Code  of  Federal  Regulations,  which  was  duly  published  in  the  Federal  Reg- 
ister on  June  4,  1973    (38  Fed.  Reg.   14688). 

THE  PREROGATIVE  TO  PROSECUTE 

Despite  the  grant  of  what  appeared  to  be  invulnerable  independence  to 
the  special  prosecutor,  President  Nixon's  attorneys  contended  from  the  start 
that  the  president  and  the  president  alone  had  the  ultimate  authority  over 
the  Watergate  investigation  and  prosecution.  Thus,  in  defending  the  presi- 
dent's right  not  to  release  the  recordings  of  his  conversations  with  key 
Watergate  figures,  they  argued  in  their  brief  in  the  United  States  District 
Court  for  the  District  of  Columbia  that  the  special  prosecutor  cannot  main- 
tain a  prosecution  if  "the  executive  branch  has  determined  to  the  contrary  on 
the  basis  of  other  governmental  interests."  This  contention  foreshadowed 
Acting  Attorney  General  Robert  Bork's  dismissal  of  Archibald  Cox  on  Oc- 
tober 20,  1973.  after  both  Elliot  Richardson,  attorney  general,  and  William 
D.  Ruckelshaus,  deputy  attorney  general,  chose  to  resign  rather  than  vio- 
late Mr.  Richardson's  pledge  to  the  Senate  or  the  amended  Justice  De- 
partment regulations.  Although  by  the  end  of  October  it  seemed  clear  that 
the  office  of  special  prosecutor  would  be  reinstituted  in  one  form  or  an- 
other, this  action  would  not  alter  the  fact  that,  Watergate  aside,  law  en- 
forcement decisions  are  subject  to  the  political  considerations  of  those  in 
power. 

.    .    .    MAT  BE    IN    FOR    A    CHALLENGE 

The  control  may  be  exercised  frequently,  as  some  have  charged,  or  rarely, 
as  is  probably  the  case.  Nevertheless,  the  mere  existence  of  the  power  casts 
a  pall  over  our  entire  society.  As  the  Senate  has  recognized  with  regard 
to  Watergate,  politics  has  no  place  in  the  enforcement  of  criminal  laws. 
The  rubric  that  all  men  are  equal  under  the  law  must  be  the  institutionalized 
practice  rather  than  the  wistful  ideal.  The  concept  of  an  independent  spe- 
cial prosecutor  should  be  extended  to  free  federal  law  enforcement  from 
the   binds   of   political   control. 

Indeed,  this  solution  was  hinted  at  by  Judges  Rives,  Gewin,  and  Bell  of 
the  Fifth  Circuit  in  their  opinion  dissenting  in  part  and  concurring  in  part 
in  T'nited  States  v.  Cox.  With  the  uncertainty  of  explorers  pushing  into  un- 
charted territory,  they  wrote :  "To  permit  the  district  court  to  compel  the 
United  States  Attorney  to  [prosecute  at  the  behest  of  the  grand  jury]  would 
invest  prosecutorial  power  in  the  judiciary,  power  which  under  the  Con- 
stitution is  reserved  to  the  executive  branch  of  the  government.  It  may 
be  tliat  the  court,  in  the  interest  of  justice,  may  require  a  showing  of  good 
faith,  and  a  statement  of  some  rational  basis  for  dismissal  [of  an  indict- 
ment]. In  the  unlikely  event  of  bad  faith  or  irrational  action,  not  here  pres- 
ent, it  may  be  that  the  court  could  appoint  counsel  to  prosecute  the  case" 
(emphasis  supplied). 

T'nder  our  present  system,  the  heads  of  the  various  investigative  and  prose- 
cutorial agencies  are  appointed  by  the  president  and  are  subject  to  what  is 
usually  routine  confirmation  by  the  Senate.  With  the  exception  of  the  tenure 
of  the  late  J.  Edgar  Hoover  as  director  of  the  F.B.I..  each  president  accepts 
the  resignation  of  his  predecessor's  appointees  and  puts  his  own  men  into 
these  highly  sensitive  positions.  As  Mr.  Gray  acknowledged,  these  men  are 
bound  to  do  the  president's  bidding,  and  fair  rigorous  law  enforcement  oc- 
casionally gives  way  before  the  press   of  political  expediency. 
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To  insulate  criminal  justice  from  political  influence,  an  independent  law 
enforcement  agency  should  be  established.  That  agency  should  be  free  from 
political  control  yet  not  so  independent  as  to  develop  police  state  powers. 
Indeed,  the  argument  that  political  control  is  needed  to  prevent  the  develop- 
ment of  a  police  state  is  overrated.  An  independent  agency,  lacking  a  stake 
in  the  political  process,  would  not  have  the  motive  to  develop  an  appara- 
tus to  control  that  political  process.  The  so-called  Huston  plan  of  national 
surveillance  demonstrates  that  the  danger  lies  not  in  having  law  enforce- 
ment independent  of  the  political  process  but  dependent  on  it.  It  was  the 
independent  J.  Edgar  Hoover,  in  his  last  days,  who  managed  to  kill  the 
White  House  project  before  the  monster  was  able  to  hatch. 

The  enforcement  of  the  federal  criminal  laws  depends  on  the  co-ordinated 
efforts  of  the  various  executive  agencies  that  investigate  possible  offenses 
against  the  United  States  and  the  Department  of  Justice,  which  is  charged 
by  statute  with  prosecution.  Both  these  phases  of  criminal  law  enforcement 
activity  can  be  removed  safely  from  the  sphere  of  political  influence. 

All  the  criminal  investigative  functions  of  the  federal  government  would 
be  merged  into  a  new  agency,  the  Bureau  of  Criminal  Investigation.  Simil- 
arly, criminal  prosecution  jurisdiction  would  be  taken  from  the  Department 
of  Justice  and  vested  in  a  Bureau  of  Criminal  Prosecution.  These  two  bureaus 
would  be  staffed  by  professionals  and  would  be  responsible  to  and  under 
the  general  supervision  of  an  independent  Board  of  Criminal  Justice. 

BOARD   SHOULD  BE  FREE   FROM  POLITICAL  INFLUENCE 

The  Board  of  Criminal  Justice  is  the  keystone  of  my  proposed  reorganiza- 
tion. That  board  would  consist  of  seven  distinquished  citizens  appointed  by 
the  president  and  subject  to  Senate  confirmation.  Each  would  serve  a  seven- 
year,  nonrenewable  tei'm.  To  insulate  the  board  further  from  political  in- 
fluence, the  terms  of  the  members  would  be  staggered  with  a  three-year  gap 
between  the  expiration  dates  for  the  terms  of  any  two.  Barring  death,  dis- 
ability, or  resignation,  a  president  would  appoint  only  three  members  of  the 
seven-member  board  in  two  terms.  The  members  of  the  board  would  be  re- 
movable from  their  positions  only  by  the  impeachment  process  outlined  in 
the  Constitution. 

The  Board  of  Criminal  Justice  would  appoint  the  operating  heads  of  the 
two  law  enforcement  departments :  the  directors  of  the  B.C.I,  and  the  B.C.P. 
The  B.C.J,  also  would  have  the  power  to  veto  choices  of  each  director  for  his 
chief  assistants.  This  appointed  staff  of  professional  law  enforcement  offi- 
cials would  be  responsible  for  the  day-to-day  activities  of  the  bureaus  and 
would  serve  at  the  pleasure  of  the  B.C.J.  The  B.C. J.,  however,  would  be  more 
than  an  overseeing  body ;  it  would  retain  general  supervision  and  control 
over  the  two  operating  bureaus  and  would  have  the  responsibility  to  ensure 
that  the  criminal  laws  were  being  enforced  with  justice  and  impartiality. 

NATIONAL    SECURITY    WOULD    NOT    BE    JEOPARDIZED 

This  reorganization  would  not  interfere  with  the  president's  control  over 
the  civil  side  of  law  enforcement,  which  is  rightfully  a  tool  of  national 
policy.  Any  alleged  criminal  violations  uncovered  in  the  course  of  the  civil 
activity  would  be  referred  to  the  B.C.I,  for  investigation  and  to  the  B.C.P. 
for  prosecution.  Nor  would  the  reorganization  jeojiardize  national  security 
by  compelling  the  prosecution  of  a  case  that,  for  fear  of  disclosing  vital 
secrets  of  state,  should  be  dropped.  The  Board  of  Criminal  Justice  would 
evaluate  the  security  claims  of  the  executive  branch  and,  after  balancing 
the  competing  interests,  would  either  stop  the  pending  investigation  or 
order  it  forward.  There  is  no  reason  to  suppose  that  the  board  would  be 
insensitive  to  legitimate  claims  of  national  security. 

I  hope  this  plan  will  initiate  discussion  and  thought,  not  only  on  the 
national  level  but  in  the  states  as  well.  Law  enforcement  should  not  be  a 
weapon  in  any  politician's  arsenal.  The  suspicion  of  favoritism  and  the 
threat  of  intimidation  have  no  place  in  an  orderly  and  free  society  governed 
by  laws  and  not  the  random  whims  of  sometimes  petty,  sometimes  vicious 
men. 
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[Reprinted  by  permission,  from  Fortune,  October  1973] 

Putting  Politics  in  Its  Place  at  the  Justice  Department 
(By  Thomas  Griffith) 

The  oracular  Mr.  Richardson,  a  shrewder  politician  than  he  lets  on,  is  a 
good  het  to  restore  contidence  in  "the  largest  law   firm  in   the  world." 

Attorney  General  Elliot  Richardson's  promise  to  "remove  the  Department 
of  Justice  from  politics"  won  him  a  certain  amount  of  praise.  The  praise 
is  perhaps  not  surprising.  But  the  promise  is  one  that  Richardson  cannot 
l)0s.sibly  keep,  and  lie  is,  in  fact,  already  entangled  in  some  of  the  most  in- 
tensely political  issues  ever  confronted  by  a  U.S.  Attorney  General.  Through 
Archibald  Cox,  the  man  he  chose  to  be  special  prosecutor,  he  became  involved 
in  the  handling  of  criminal  charges  related  to  the  Watergate  scandal.  Ricli- 
ardson  himself  took  on  the  excruciatingly  difficult  decision  of  whether  the 
A'ice  President  of  the  United  States  could  be  indicted  on  criminal  charges.  It 
is  no  criticism  of  Richardson  to  suggest  that  his  behavior  in  the  circum- 
stances   has   been    political. 

The  Justice  Department  has  always  had  to  deal  with  an  ambiguity  in  its 
mandate.  It  is,  of  course,  charged  with  embodying  of  all  the  nation's  ideals 
about  a  justice  that  is  administered  fairly  and  impartially.  But  at  the  same 
time  it  is,  and  cannot  avoid  being,  the  legal  arm  of  a  particular  Adminis- 
tration, responsive  to  the  Administration's  particular  priorities.  The  Ken- 
nedys turned  the  department  upside  down  in  their  concentration  on  two 
perceived  priorities,  civil  rights  and  organized  crime.  Richard  Nixon,  who 
had  made  the  department  itself  one  of  his  campaign  targets  in  1968,  all  but 
assured  the  nation  that  a  change  of  Attorney  General  would  lower  the 
crime  rate.  Every  head  of  the  Justice  Department,  then,  is  inevitably  part 
of  a  team  that  is  trying  to  implement  a  political   mandate. 

Furthermore,  as  Supreme  Court  Justice  Byron  White  once  observed,  "You 
can't  take  the  politics  out  of  politics."  White  made  the  remark  when  he 
was  serving  as  Deputy  Attorney  General  (under  Kennedy),  and  it  is  still 
cherished  in  the  department.  The  thrust  of  the  remark  is  that  anyone  trying 
to  effect  political  change  cannot  entirely  avoid  the  political  processes — and 
Justice,  in  its  relationship  with  Congress  as  well  as  with  the  White  House, 
is  in  constant  contact  with  the  world  of  favors,  compromises,  and  scram- 
bling for  votes.  For  an  Attorney  General,  all  this  implies  a  continuous  ten- 
sion between  the  claims  of  impartial  justice  and  the  claims  of  politics. 

An  Adminstration  that  actually  tried  to  do  what  Richardson  has  prom- 
ised, and  get  the  Justice  Department  entirely  out  of  politics,  woiild  simply 
prove  to  be  ineffectual.  But  an  Administration  that  tried  to  resolve  the  ten- 
sion between  those  claims  the  other  way,  by  letting  politics  take  precedence, 
would  be  endlessly  entangled  in  corruption.  The  Watergate  debacle  shows, 
among  quite  a  few  other  things,  what  happens  when  the  heads  of  the  de- 
partment become  overwhelmingly  political — when  the  ideal  of  impartial  jus- 
tice is  treated  as  mere  rhetoric. 

A    NEED    FOR    DISCRETION 

One  reason  that  a  certain  amount  of  politics  is  inevitable  is  that  the 
Justice  Department,  as  chief  litigant  for  our  government,  must  have  a  great 
deal  of  discretion  about  when  to  prosecute,  and  about  when  and  how  to 
settle.  The  crucial  role  that  discretion  plays  in  law  is  often  underestimated 
by  those  who  facilely  say  that  ours  should  be  a  government  of  laws,  not  of 
men.  It  is  inevitably  a  government  of  laws  and  men. 

The  role  of  discretion  in  law  has  an  honored  lineage  going  back  to  Aris- 
totle, who  viewed  discretion  as  a  means  to  soften  too  rigid  laws.  But  the 
present  pervasiveness  of  discretionary  decision  making  results  from  the  sheer 
bulk  and  complexity  of  modern  society.  Perhaps  the  leading  authority  on 
this  matter  is  Professor  Kenneth  Gulp  Davis  of  the  University  of  Chicago. 
To  read  his  book,  Dif^cretionanj  Justice,  is  to  be  given  a  picture  of  Wash- 
ington. D.C.,  as  a  vast  green  park  dotted  with  huge  buildings,  whose  long 
corridors  give  onto  little  warrens  where,  without  benefit  of  clergy,  without 
sufficient  sanction  of  rules  or  testing  in  the  records,   thousands  of  adminis- 
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trative  decisions  get  made,  each  crucial  to  someone.  In  one  year  the  Fed- 
eral Communications  Commissions  issues  more  than  800,000  licenses  while 
holding  only  115  hearings,  a  ratio  of  7.000  to  1.  Davis  estimates  that  through- 
out government  the  ratio  of  discretionary  adjudications  is  50  to  100  to  1, 
James  Hoffa  is  prohably  the  leading  loser  and  gainer  from  discretionary  jus- 
tice in  our  times,  having  first  been  tlie  target  of  Robert  Kennedy's  special 
Get  Hoffa  squad,  then  having  had  his  sentence  prematurely  commuted  in 
the   Nixon  Administration. 

The  Justice  Department  needs  a  lot  of  discretion.  The  department's  bud- 
get today  is  approaching  $1.8  billion,  more  than  three  times  what  it  was 
when  Nixon  first  took  office  but  Justice  could  not  possibly  act  on  every 
valid  case  that  comes  to  its  attention.  Right  now,  for  example,  it  rejects  10 
to  12  percent  of  the  tax  cases  referred  to  it  by  the  Internal  Revenue  Service, 
In  some  areas,  the  department's  responsibility  to  act  as  barrister  for  the 
federal  government  has  been  overwhelmed  by  the  steady  growth  of  litiga- 
tion. In  the  age  of  Ralph  Nader,  the  growth  of  public-interest  law  has  been 
a  major  prol)lem.  So  have  the  sweeping  new  environmental-impact  regula- 
tions ;  Erwin  Griswold,  the  Harvard  law  dean  who  served  both  Lyndon  John- 
son  and  Nixon  as   Solicitor  General,   considers   the   regulations   disastrous. 

The  cases  that  the  Justice  Department  does  act  on  are  becoming  more 
involved  and  time-consuming.  Federal  courts  are  more  closely  monitoring 
the  department's  activities.  In  criminal  cases  Justice  lawyers  find  courts  in- 
creasingly concerned,  not  only  with  guilt  and  innocence,  but  with  the  whole 
process  of  investigation,  arrest,  interrogation,  and  trial.  As  a  result,  Griswold 
estimates,  trials  last  three  to  five  times  loTiger  than  they  did  a   decade  ago, 

Tliese  heavy  court  loads  produce  a  pressure  to  settle  all  kinds  of  cases  as 
soon  as  possil)le.  Litigation  is  the  most  expensive  way  to  do  the  government's 
job,  and  an  axiom  among  lawyers  holds  that  a  poor  settlement  is  better  than 
a  good  lawsuit.  And,  of  course,  a  decision  not  to  sue  in  the  first  place  may 
be  better  than  a  poor  settlement.  Of  all  "the  many  excessive  and  uncontrolled 
discretionary  powers"  in  the  American  legal  system.  Professor  Davis  wor- 
ries most  about  the  power  to  prosecute  or  not  to  prosecute — for  these  de- 
cisions are  not  ordinarily   reviewable  for   abuse  of  discretion. 

In  addition,  the  Justice  Department  plays  a  major  role  in  the  President's 
highly  discretionary  decisions  on  judicial  appointments.  There  is  no  statutory 
basis  for  this  role,  but  it  is  now  well  established  that  the  department  scouts 
around  for  prospects  who  will  be  acceptable  to  both  the  Administration  and 
the  Senate,  and  it  is  also  responsible  for  checking  our  prospects  suggested 
by  Senators.  The  Deputy  Attorney  General  usually  monitors  the  nominating 
process,  but  the  Attorney  General  himself  may  get  involved  in  nominations 
to  the  Supreme  Court  and  is  sure  to  be  held  accountable  when  the  scouting 
turns  out  to  be  inadequate  (as  Mitchell  was  held  responsible  for  some  sur- 
prises in  the  Haynsworth  and  Carswell  confirmation  hearings). 

This  widespread  exercise  of  discretionary  powers  puts  a  high  premium 
on  the  kind  of  men  Justice  at  all  levels  must  attract  and  hold.  The  bureau- 
crats must  be  willing  to  do  their  job  even  when  they  dissent  from  the 
Administration's  politics ;  the  department's  leaders,  meanwhile,  need  a  sense 
of  how  far  and  in  what  ways  they  can  reasonably  push  their  political  in- 
terests. Many  of  Nixon's  people  came  to  Washington  viewing  the  bureau- 
cracy as  not  only  Democratic  in  sympathy  (generally  true)  but  eager  to 
sabotage  Repulilicans.  Erwin  Griswold,  however,  believes  that — except  for  a 
brief  flare-up  in  the  Civil  Rights  Division — the  bureaucrats  have  generally 
carried  out   Nixon  policy  directives  quite  faithfully. 

Some  of  Nixon's  Watergate  troubles  originated  in  the  fact  that  the 
White  House,  mistrustful  of  the  bureaucracy,  inserted  its  own  core  of  loyal- 
ists and  "team  players"  into  middle  management  throughout  government. 
The  White  House  seemed  to  have  cloned  a  regiment  of  ambitious  lawyers, 
all  wearing  corrupt-me-quick  expressions  and  willing  to  consent  to  per- 
versions of  duty  to  prove  their  political  loyalty.   But  in  the  guerrilla  strug- 
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gle  between  the  bureaucrats  and  the  galvanizers  and  team  phiyers,  it  was 
the  bureaucracy — particuhu-ly  at  Justice— that  came  out  best.  Of  all  the  men 
in  tlie  department  involved  in  Watergate,  or  the  handling  of  the  investiga- 
tion afterward,  one  of  the  few  who  came  out  with  reputation  intact  was  Henry 
Petersen,  the  career  man  who  heads  tlie  Criminal  Division. 

The  bureaucracy  did  well  in  another  respect.  Its  role  in  the  uncovering 
of  numerous  details  about  Watergate  has  been  insufficiently  noted.  The 
press  has  taken  most  of  the  credit,  as  well  as  the  calumny,  but  a  press 
merely  hostile  or  suspicious  of  the  Administration  could  not  have  achieved 
its  victories  without  vital  evidence  furnished  by  discontented  bureaucrats. 
James  Madison  and  Alexander  Hamilton  never  foresaw  that  one  of  the 
crucial  checks  against  a  too  powerful  executive  branch  would  be  news  leaks 
coming  from  within  the  executive  branch. 

The  core  of  what  most  people  mean  by  the  Justice  Department — those  who 
hale  the  businessman  or  taxpayer  into  court,  determine  who  shall  be  prose- 
cuted and  who  not,  and  who  if  necessary  fight  all  the  government's  battles 
as  far  as  the  Supreme  Court— is  a  group  of  around  3,000  practicing  law- 
yers, half  of  them  in  Washington.  They  constitute  what  is  sometimes  called 
''the  largest  law  firm  in  the  world,"  and  they  have  but  a  single  client.  These 
litigious  fellows  are,  as  Elliot  Richardson  says  with  managerial  precision, 
a  mere  6Vo  percent  of  his  army — the  department  has  almost  47,000  employ- 
ees— but    they    are    the    part    that    matters. 

The  lawyers  are  arrayed  in  three  tiers.  At  the  top  are  the  politicals — 
presidential  appointees  and  their  aides  and  assistants,  about  fifty  people  who 
have  Administration  policies  very  much  on  their  minds.  Then  come  the  1,000 
or  so  lawyers  in  the  permanent  bureaucracy,  who  know  how  things  work  and 
where  the  bodies  are.  Because  they  are  insulated  by  civil-service  status,  they 
are  not  easily  budged  by  overzealous  policy  makers. 

THE  VIEW   FROM   THE  BOTTOM 

In  the  bottom  tier  are  a  lively  posse  of  in-and-out  young  lawyers,  on  their 
way  to  other  careers.  They  come  fresh  out  of  law  school,  lured  sometimes 
by  public  service  or  a  yen  for  particular  causes,  like  civil  rights,  but  mostly 
by  the  prospect  of  plenty  of  action.  In  a  big  law  firm,  at  this  beginning  stage 
of  their  careers,  they  would  be  carrying  other  people's  briefcases  or  looking 
up  references.  As  federal  attorneys  many  get  early  courtroom  experience, 
spending  plenty  of  time  on  their  feet  in  oral  argument,  with  no  one  to  rescue 
them. 

One  such  young  lawyer,  who  worked  briefly  in  a  big  Detroit  law  firm, 
remembers  without  nostalgia  the  firm's  gentlemanly  atmosphere  and  the 
way  each  lawyer  was  summoned  by  a  well-modulated  bell  whose  tone  was 
particular  to  him.  Now  in  government,  the  young  man  reaches  his  oflSce  down 
corridors  crowded  with  overflow  desks  and  dilapidated  files  like  cots  in 
the  hallway  of  a  Civil  War  hospital :  he  shares  an  office — an  orderly  mess 
centered  around  tables  stacked  with  briefs — with  another  shirtsleeved  young 
lawyer.  He  prizes  the  excitement,  the  diversity  of  practice,  and  the  tough- 
ening. 

From  300  to  400  such  lawyers  are  hired  each  year  by  the  department.  The 
number  of  applicants  varies  with  the  job  market:  in  this  year's  tight  market 
there  have  been  well  over  5,000  applications.  One  of  the  glories  of  the  de- 
partment has  been  the  caliber  of  the  young  men  it  could  attract.  In  the  Eisen- 
hower Administration,  Herbert  Brownell  set  up  an  honors  program  to  re- 
cruit graduating  law  students  who  were  in  the  top  tenth  of  their  class  at  a 
few  top  schools.  Now  the  standard  is  the  top  20  percent  of  the  average  of 
all  the  nation's  law-school  graduates ;  the  lower  standards  are  explained  in 
part  by  a  desire  to  recruit  members  of  minority  groups.  There  is  general 
agreement  that  Robert  Kennedy  and  his  impressive  array  of  top  lieutenants 
(Burke  Marshall.  Louis  Oberdorfer.  Byron  White.  -John  Douglas.  .John  Doar) 
attracted  the  best  crop  of  young  lawyers  that  ever  came  into  the  depart- 
ment. 
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The  young  lawyers  usually  stay  about  four  years.  A  few  of  them  stay 
louger  and  become  part  of  the  permanent  bureaucracy.  But  unlike  a  big  pri- 
Tate  law  firm,  which  picks  the  best  of  its  juniors  to  join  the  partnership, 
.Justice  sometimes  must  settle  for  the  less  gifted  or,  at  least,  the  less  ven- 
turesome. Former  Attorney  General  Richard  Kleindienst  thinks  of  the  stay- 
ers-on  as  the  security-minded  among  lawyers— those  ready  to  pass  up  the  big 
money  because  of  their  unwillingness  to  assume  the  risks  of  private  practice. 
Temperamentally,  such  lawyers  are  too  prone  to  buck  decisions  upward. 
Former  U.S.  Attorney  (in  New  York)  Whitney  North  Seymour  speaks  of 
tlieir  '"diilled  initiative."  But  as  one  Washington  lawyer  who  used  to  be  in 
the  department  says,  "You  trade  a  certain  amount  of  inefficiency  for  hon- 
esty." There  hasn't,  after  all,  been  a  corruption  scandal  in  the  department 
since  T.  Lamar  Caudle  was  fired  for  influence  peddling  in  the  last  days  of 
the  Truman  Administration. 

And  so,  as  cases  wend  their  way  upward  at  Justice,  the  facts  developed 
iind  recommendations  made  at  lower  levels  have  a  momentum  of  their  own, 
and  superiors  know  that  watchful  and  conscientious  public  servants  are  on 
the  lookout  for  signs  of  tilt.  Most  of  those  public  servants  are  sophisticated 
enough  to  distinguish  between  an  improper  tilt  and  a  discretionary  decision 
to  settle  or  drop  a  case,  and  most  of  the  time  they  sense  that  political  fix- 
ing isn't  common  or  easy  at  Justice.  But  when  the  atmosphere  is  heavily 
<?harged  with  politics  and  mistrust,  a  poisonous  kind  of  logic  gains  accep- 
tance, and  any  case  involving  a  friend  of  or  contributor  to  the  Adminis- 
tration's party  has  to  be  prosecuted  relentlessly  lest  the  department  be  en- 
tangled in  suspicion. 

A   LACK    OF    TRUST    IN    ANTITRUST 

The  problem  is  specially  troublesome  at  Antitrust,  in  part  because  the 
^lnderlying  law  is  so  cloudy.  Francis  Biddle,  at  seventy-six,  looking  back  on 
iis  years  as  Attorney  General,  wrote :  "I  have  never  been  able  to  make  up 
my  mind  as  to  just  what  attempts  to  enforce  the  antitrust  laws  have  ac- 
complished." Nowadays  antitrust  cases  frequently  seem  a  mixture  of  un- 
clear policy  and  faulty  economics. 

Antitrust  has  been  politicized  in  a  curious  way  over  the  years.  Democratic 
Administrations,  which  have  often  had  to  fend  off  charges  that  they  were 
antihusiness,  seem  to  have  responded  by  being  relatively  lenient  in  inter- 
preting the  antitrust  laws.  The  number  of  mergers  soared  steadily  all 
through  the  Kennedy  and  Johnson  years,  with  no  major  government  effort 
to  hold  them  down.  But  Republican  Administrations  have  often  had  to  com- 
t)at  charges  that  they  were  too  p?-obusiness,  and,  pos.sibly  for  this  reason, 
they  have  often  had  activists  heading  the  Antitrust  Division.  In  recent  years, 
furthermore,  many  Republican  businessmen — especially  those  who  had  rea- 
sons to  fear  take-over  attempts  by  prowling  conglomerates  (like  ITT.)  — 
favored  a  hard  line  on  antitrust.  In  any  event  the  line  hardened  consid- 
erably after  the  Nixon  Administration  took  office. 

Of  all  the  high-level  discretionary  decisions  made  in  recent  years,  the  most 
worrisome,  inside  tlie  department  and  out,  was  the  I.T.T.  settlement.  There 
■was  much  to  be  suspicious  about:  the  sudden  change  of  mind  by  chief  trust- 
buster  Richard  McLaren,  followed  by  his  appointment  to  a  federal  judge- 
ship ;  the  aggressive  lobbying  tactics  of  I.T.T. ;  the  garrulous  indiscretions  of 
Dita  Beard;  the  quick  shredding  of  numerous  documents:  I.T.T.'s  offer  to 
help  underwrite  the  Republican  convention  in  Snn  Diego  for  $400,000;  the 
patently   political   backgrounds   of   Mitchell    and    Kleindienst. 

Erwin  Griswold,  now  in  private  practice,  worked  on  carrying  out  the 
I.T.T.  consent  decree  and  vigorously  defends  it.  It  resulted,  after  all,  in 
the  largest  divestiture  in  corporate  history;  though  I.T.T.  himg  onto  Hart- 
ford Fire  Insurance,  which  it  wanted  most,  it  gave  up  Avis  as  well  as  Grin- 
uell  and  Canteen  Corp.,  two  divestiture  cases  that  the  government  had  lost 
in  the  lower  courts.   Grounds   for   appeal   were   shaky,   Griswold   insists,    be- 
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cause  in  both  instances  the  lower  courts  found  against  the  government  ore 
the  facts,  seeing  no  evidence  of  decreased  competition  or  of  self-dealing  by 
I.T.T.  Furthermore,  the  basic  theory  put  forth  by  McLaren  in  the  case  repi'e- 
seuted  an  effort  to  extend  antimonopoly  law  to  conglomerates.  Yet  when 
honorable  nu'n  justify  the  I.T.T.  settlement,  they  must  labor  against  the- 
suspicions  aroused  by  White  House  intervention,  I.T.T.'s  egregious  tactics,- 
and  that  thick  political  atmosphere  that  enveloped  Mitchell  and  Kleindienst. 
When  there  is  large  scope  for  discretion,  the  appearance  always  becomes 
critical. 

Unfortunately,  however,  the  department  has  never  managed  to  codify 
what  is,  and  isn't,  proper  conduct.  It  is  still  not  clear  in  what  circumstances 
someone  being  investigated  by  the  department  may  properly  approach  the- 
officials  concerned  with  his  case — -or  their  superiors.  Richardson  has  order- 
ed an  in(juiry  into  whether  perjury  was  involved  in  the  I.T.T.  dealings  with' 
Justice.  He  has  also  instituted  a  system  of  keeping  records  on  visitors  andl 
calls  to  the  department  to  "discourage  approaches"  by  those  with  improper 
motives.  AVhen  I.ouis  Oberdorfer  headed  Robert  Kennedy's  Tax  Division, 
be  followed  the  practice  of  not  seeing  anyone  whose  case  was  being  developed. 
But  others  regard  it  as  perfectly  proper  to  hear  out  a  man's  argument  if  it 
beai's  on  the  merits. 

UP    FROM     $1,500     A    YEAR 

For  most  of  our  history,  by  the  deliberate  choice  of  successive  Presidents 
and  Congresses,  the  Attorney  General  was  an  unpowerful  office  and  the 
Justice  Department  was  an  enterprise  of  rather  modest  size.  The  previous 
resistance  to  large-sized  federal  law  enforcement  derived  from  an  acute 
awareness  of  the  dangers  of  centralized  government. 

When  Congress  created  the  office  of  Attorney  General  in  1789,  George 
Washington  had  to  beg  his  own  aide  and  personal  attorney,  Edmund  Ran- 
dolph, to  take  the  job.  Randolph's  government  salary  was  $1,500  a  year 
(Richardson's  is  $60,000)  ;  he  got  no  money  for  office  rent,  clerk  hire,  candles,. 
oil  for  his  lamp,  or  coal  for  his  stove.  Like  the  first  twenty-two  of  his  suc- 
cessors, he  represented  private  clients  on  the  side. 

Some  of  Randolph's  successors  also  seemed  not  to  take  the  job  very  serious- 
ly. One  Attorney  General  quit  when  importuned  to  live  in  Washington,  at  least 
while  Congress  was  in  session,  and  another  thought  it  no  part  of  his  job  to 
represent  the  government  in  court;  he  charged  the  U.S.  $1,500  for  trying  pi- 
rates at  Baltimore  and  $1,000  for  prosecuting  mail  robbers.  However,  indepen- 
dent-mindedness  among  Attorneys  General  was  reduced  considerably  when 
Andrew  Jackson  became  President.  Old  Hickory  wanted  the  national  bank 
abolished  and,  as  a  familiar  (possibly  apocryphal)  story  goes,  told  his  Attor- 
ney General,  "Sir,  you  must  find  a  law  authorizing  the  act  or  I  will  appoinir 
an  Attorney  General  who  will."  Jackson's  attitude  survives  in  the  aphorism 
that  the  task  of  the  President's  lawyer  is  not  to  say  no,  but  to  find  a  proper 
way  to  say  yes.  (In  more  recent  times,  the  invention  of  the  White  House  special 
counsel,  available  to  the  President  for  specialized  legal  chores,  has  multiplied! 
the  number  of  lawyers  available  to  say  yes.) 

It  was  not  until  1870.  during  the  Grant  Administration,  that  Congress  finally 
gathered  together  all  the  litigating  authority  in  government  and  created  the- 
Department  of  Justice.  So  pervasive  was  the  philosophy  of  states'  rights,  how- 
ever, that  local  U.S.  attorneys  were  still  allowed  to  keep  much  of  their  auto- 
nomy— as  they  still  do. 

Soon  after  the  turn  of  the  century.  Congress  began  invading  the  police  powers 
traditionally  reserved  to  the  states,  beginning  with  the  1910  Mann  Act  to  ban 
interstate  traffic  in  prostitution.  All  along.  Congress  w^as  leery  of  the  potential 
for  tyranny  in  a  national  police  force,  and  its  fears  were  borne  out  in  the  1919 
Palmer  raids,  when  Attorney  General  Palmer's  men,  in  a  series  of  nighttime 
sweeps,  arrested  5.000  writers,  teacliers,  historians,  clergymen  and  others  who 
were  on  a  list  of  alleged  radicals.  Since  no  federal  statutes  justified  the  arrests^ 
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few  victims  were  ever  prosecuted.  Wlien  Harlan  Fiske  Stone  became  Attorney 
General  under  Coolidge,  he  shook  up  the  discredited  Bureau  of  Investigation 
and  put  it  in  the  hands  of  a  young  lawyer  named  J.  Edgar  Hoover. 

THE   FBI   GETS    ITS   AUTHORITY 

Still,  it  was  1934,  in  all  the  furor  over  gangland  massacres  and  the  Lindbergh 
kidnapping,  before  FBI  men  were  at  last  permitted  to  carry  arms,  serve  war- 
rants and  subpoenas,  and  make  arrests.  The  FBI,  like  the  Justice  Department  as 
a  whole,  backed  into  its  immense  authority. 

The  bureau  today  exists  as  a  semi-autonomous  fiefdom  inside  Justice,  and 
with  its  19,781  employees  represents  41  percent  of  the  department's  payroll. 
Its  size,  and  the  extent  to  which  the  FBI  had  become  a  monument  to  one  man, 
are  now  manifest  on  Pennsylvania  Avenue,  where  the  new  J.  Edgar  Hoover 
Building,  of  handsomely  brutal  design,  is  rising  across  the  street  from  the 
Justice  Department's  own  quarters  in  one  of  those  Greek-trimmed  office  fort- 
resses erected   in  the   1930's. 

The  FBI  is  a  classic  example  of  what  happens  when  the  appropriate  tension 
between  justice  and  politics  breaks  down.  J.  Edgar  Hoover  is  often  thought 
of  as  a  tough  cop  above  politics ;  actually,  he  was  a  remarkable  bureaucratic 
politician,  skilled  both  in  courting  higher  authority  and  in  knowing  when  it 
could  be  safely  ignored.  He  was  practiced  in  little  niceties,  such  as  having  an 
FBI  driver  meet  the  wife  of  an  Attorney  General  at  an  airport ;  and  he  often 
regaled  Presidents  with  gossip  out  of  FBI  dossiers  about  their  enemies.  The 
power  of  Hoover's  hold  on  the  agency  is  written  in  the  blue  ink  that  he  alone 
was  allowed  to  use.  Once  a  curious  newsman,  seeing  Hoover's  initialed  blue-ink 
approval  on  a  request,  asked  what  all  the  other  penciled  notations  were  for. 
He  was  told :  "Oh,  that's  so  all  the  other  people  who  gave  their  approval  to 
the  request  could  quickly  erase  their  O.K.'s   if   the   Director  said  no." 

Hoover's  bureaucratic  concers  worked  effectively  to  keep  the  bureau  out  of 
certain  kinds  of  trouble.  Burke  Marshall,  who  in  his  years  in  Kennedy's  Jus- 
tice Department  had  reason  to  question  the  FBI's  priorities  and  to  deplore  its 
lack  of  cooperation,  nonetheless  says,  "The  bureau  stands  alone,  so  far  as  I 
know,  as  the  largest  and  most  important  criminal  investigative  agency  in  the 
world  that  has  never,  even  at  the  most  routine  and  lowest  level  of  its  work, 
been  accused,  much  less  convicted,  of  corruption  of  any  sort." 

But  the  larger  problem  about  the  FBI — defining  the  proper  relationship 
between  the  politicians  who  must  ultimately  be  responsible  for  it  and  the  law- 
enforcement  officials  who  must  run  it — has  still  not  been  solved.  It  seems  clear 
that  both  the  independence  and  the  accountability  of  the  bureau  need  protec- 
tion. Its  independence  might  well  be  strengthened  by  some  of  the  various 
proposals  to  give  the  FBI  Director  seven  to  ten  years  tenure.  But  the  Director 
must  nevertheless  be  kept  properly  accountable,  and  should  continue  to  report 
to  the  Attorney  General.  (Richardson  promises  to  treat  the  Director  "as  an 
equal  and  a  colleague.") 

Some  have  suggested  a  bipartisan  congressional  oversight  committee  to  moni- 
tor the  FBI.  But  such  administrative  superstructures  have  a  dubious  history ;  in 
any  case,  it  can  be  argued  that  there  is  already  plenty  of  review  authority 
both  in  the  Administration  and  in  Congress  and  that  it  has  never  been  properly 
exercised  because  those  who  might  have  done  so  either  shared  Hoover's  pre- 
judices or  feared  his  clout.  Any  such  scrutiny  now  will  benefit  from  the  exper- 
tise of  William  Ruckelshaus,  who  ran  the  FBI  for  seventy  days  before  being 
named  Richardson's  No.  2  man  at  Justice. 
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A   FAREWELL   TO   ARMS 

Elliot  Richardson  may  find  Justice  a  relatively  small  place  as  federal  bureau- 
cracies go.  Earlier,  as  Secretary  of  Health,  Education,  and  Welfare,  he  had 
presided  over  a  budget  of  $88  billion  and  110,000  employees.  In  his  brief  tour 
as  Secretary  of  Defense  he  had  commanded  a  budget  of  $85  billion  and  32,000 
civilian  employees,  not  to  mention  an  Army,  Navy,  and  Air  Force  totaling 
about  a  million  men. 

Still,  the  Justice  Department  is  growing  impressively.  Its  budget  has  been 
soaring,  in  part  because  of  the  Nixon  Administration's  emphasis  on  combating 
crime,  in  part  because  of  the  fashionable  drift  toward  finding  legal  remedies 
for  common  problems.  And  gradually,  one  step  at  a  time,  the  nation  is  coming 
to  accept  increased  federal  responsibility  for  law  enforcement. 

Tlie  most  important  single  step  in  this  direction  was  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  19G8,  which  Congress  passed  in  the  same 
climate  of  concern  about  rising  crime  that  gave  Nixon  his  issue  in  1968.  That 
act  gave  sanction  to  wide  use  of  court-ordered  wiretaps.  It  also  set  up  the 
Law  Enforcement  Assistance  Administration  (LEAA)  to  fund  vast  sums  to 
increase  effectiveness  of  local   and  state  police  forces. 

In  its  first  year  of  operation,  in  1969,  the  LEAA  spent  a  mere  $29  million ; 
the  total  grew  to  $624  million  in  1973.  This  largely  passthrough  spending  now 
accounts  for  close  to  half  the  Justice  Department's  appropriation  (see  the 
chart  on  page  230).  Ramsey  Clark  saw  LEAA  as  an  opportunity  to  upgrade 
the  quality  and  training  of  police  officers,  but  a  congressional  decision  to  permit 
block  grants  to  states  also  allowed  them  to  spend  large  amounts  on  computers 
and  such  status  symbols  as  helicopters.  Richardson  is  persuaded  that  the 
program  needs  "tougher  evaluation." 

THE   UNFLAMBOYANT    MAN    AT   THE    TOP 

Richardson  acknowledges  that  his  most  important  job  these  days  is  to  re- 
store trust  throughout  the  department.  Just  how  he  plans  to  tackle  the  job 
is  not  entirely  clear,  but  it  will  surely  not  be  through  any  strenuous  efforts  at 
charismatic  leadership.  His  manner  is  rigidly  unflamboyant  and  his  renderings 
of  broad  issues  tend  to  veer  into  discussions  of  process.  When  talking  to  a 
visitor,  he  responds  slowly  to  questions,  as  he  sits  with  his  head  down,  deep 
in  concentration  on  the  elaborate  doodles  he  turns  out.  A  visitor  leaves  Rich- 
ardson's presence  with  the  disturbing  feeling  of  having  had  all  his  questions 
intelligently  answered  without  having  established  any  human  contact,  as  if 
talking  to  a  preoccupied  oracle. 

He  speaks  of  creating  a  departmental  ombudsman  to  whom  anyone  with  a 
grievance  would  have  easy  access ;  of  setting  up  an  inspector  general  in  the 
department  who  would  be  empowered  to  poke  into  isolated  feudal  enclaves 
like  the  Drug  Enforcement  Administration,  to  correct  such  abuses  as  its  illegal 
invasions  of  private  homes.  A  careful  attention  to  such  matters  is  certainly 
welcome ;  as  Justice  Frankfurter  once  observed,  "The  history  of  liberty  has 
largely   been   the   history   of   observance  of   procedural    safeguards.'" 

Richardson's  view  of  his  own  political  future  is  not  known.  He  would,  how- 
ever, be  a  likely  vice-presidential  candidate  if  he  and  Archibald  Cox  succeed 
in  their  prosecution  of  the  Watergate  malefactors.  Richardson  has  forsworn 
any  "political  involvement"  of  his  own  while  he  is  Attorney  General — a  posture 
that  is  in  itself  good  politics  at  this  time.  But  he  is  too  sophisticated  a  man 
to  regard  as  mere  process  what  are  in  fact  conscious  decisions  about  political 
priorities.  Final  decisions  in  the  department  are  bound  to  reflect  the  views, 
interests,  prejudices — and  ideals — of  the  politicals  who  are  in  charge. 

The  interplay  of  politics  and  impartial  justice  in  the  department  can  be  seen 
at  work  in  its  young  Civil  Rights  Division.  The  division  was  run  with  panache 
and  vigor  under  the  Kennedys  but  now  seems  periodically  to  undergo  crises 
of  conscience.  Its  young  line  lawyers  (27  percent  of  whom  are  black)  are  well 
aware  that  the  Nixon  Administration  never  promised  blacks  a  rose  garden; 
they  also  know  that  the  Administration's  attitude  toward  busing  has  crimped 
the  division's  effort  to  desegrate  schools.  Still,  last  year  the  division  filed  more 
civil-rights  suits  than  it  ever  had  before  in  its  history.  (To  some  extent,  the 
increase  in  suits  reflects  the  fact  that  in  1968  Congress  added  discrimination 
in  housing  to  the  division's  responsibilities.)  Its  $7-million  requested  budget 
for  1974  is  roughly  twice  what  it  got  in  Nixon's  first  year  in  office. 

In  fact,  one  able  conservative  lawyer  in  the  Justice  Department,  but  not 
in  the  Civil  Rights  Division,  faults  the  Nixon  Administration  for  giving  the 
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division  too  much  leeway.  He  believes  that  the  Admiuistration  early  decided 
that  civil  rights  was  so  touchy  a  subject  that  no  cue  should  try  to  interfere 
with  the  ongoing  trend,  and  so  it  left  the  division  more  or  less  on  its  own  with 
plenty  of  money :  the  result,  he  further  believes,  is  that  the  division  has  become 
committed  to  advancing  the  position  of  one  "subgroup"  in  society,  i.e.,  blacks- 
without  sufficient  policy  review,  and  that  it  is  now  deep  into  such  dubious, 
devices  as  quotas,  which  will  in  the  end  be  self-defeating  for  blacks.  Finally, 
the  lawyer  suggests,  only  a  "securely  liberal"  regime  can  reverse  the  division's 
course. 

NO   MOKE   CAMPAIGN    MANAGEES 

When  great  political  questions  are  at  issue,  a  Justice  Department  "without 
politics"  is  not  a  realistic  objective.  On  the  other  hand,  it  is  possible  to  think 
of  some  reforms  that  would  work  to  suppress  some  of  the  unhealthier  political 
tendencies  in  the  department.  One  reform  that  could  do  a  lot  of  good  would 
end  the  practice  of  creating  Attorneys  General  out  of  those  whose  past  services 
to  the  President  have  lieen  primarily  political.  Though  that  practice  produced 
some  good  appointments  (e.g.,  Herbert  Brownell,  Robert  Kennedy),  along  with 
the  bad,  it  was  always  a  poor  idea ;  and  in  general  the  U.S.  would  have  been 
better  off  if  campaign  managers  had  never  got  to  be  Attorneys  General.  Hard-^ 
ings'  Harry  Daughtery  (indicted  but  not  convicted),  Truman's  J.  Howard 
McGrath  (fired  during  an  investigation  of  cor'ruption ) ,  and  Nixon's  John 
Mitchell  are  among  the  more  disastrous  of  such  appointments ;  the  list  of  mere 
mediocrities  would  be  far  longer.  Whitney  North  Seymour — a  Nixon-appointed 
U.S.  Attorney  wlio  later  had  the  melancholy  task  of  indicting  his  old  boss,. 
John  Mitchell,  for  conspiracy — argues  that  never  again  should  an  Attorney 
General  be  "selected  from  among  those  actively  involved  in  the  political  machin- 
ery for  putting  the  current  Administrtion  in  office  and  keeping  it  there." 

Some  other  criteria  should  also  be  invoked  in  the  nominating  process.  Given 
the  central  place  that  the  administration  of  justice  is  coming  to  occupy  iix 
American  society,  the  Attorney  General  should  not  be  just  one  more  face  in 
a  faceless  Cabinet.  As  "the  conscience  of  the  executive  branch"  he  should  have- 
as  much  stature,  prestige,  and  experience  as  is  generally  expected  of  a  Secretary 
of  State.  In  reputation  as  well  as  statutory  fact,  he  should  be  the  nation's 
chief  legal  officer. 

It  is  still  true  that  in  the  end  every  Attorney  General  has  to  administer 
justice  in  a  political  environment.  The  sins  of  Watergate  demonstrate  the- 
importance  of  having  men  of  rectitude  to  head  the  department,  but  they  can- 
not be  men  without  political  sophistication.  Politics  will  continue  to  be  a 
companion   of  justice. 

Washington    Star-News. 
Washington,  D.C.,  November  8,  197S. 
Mr.  Arthur.  S.  Miller, 
Chief  Consultant, 

Select  Cotnniittee  on  Presidential  Campaign  Activities, 
Senate  Office  Building, 
Washington,  D.G. 

Dear  Mr.  Miller  :  The  problem  of  how  men  can  rule  themselves— and  other- 
men — effectively  yet  without  tyranny  is  one  which  has  puzzled  philosophers 
since  the  days  of  Socrates  and  Aristotle.  If  one  assumes  (as  I  do)  that  human 
nature  is  such  that  to  hold  power  is  to  be  tempted  to  abuse  it,  then  it  becomes 
clear  that  this  is  a  dilemma  which  is  unlikely  to  be  resolved  in  the  course  of" 
this  correspondence. 

And  yet  changes  in  laws  and  in  institutions  can  at  least  have  a  marginal 
effect  on  men's  conduct.  Becau.se  I  rather  doubt  that  the  millenium  is  at  hand. 
I  do  not  despise  reforms  which  will  alter  things  but  a  few  degrees.  Indeed, 
and  again  because  of  the  nature  of  man  (which  accepts  gradual  change  more 
easily  than  radical  surgery),  it  is  only  such  alterations  which  have  much 
chance  of  acceptance. 

To  me.  the  central  message  of  the  corruption  of  power  which  we  call  by  the- 
generic  name  of  Watergate  is  that  the  Department  of  Justice  should  and  must 
be  at  the  service  of  the  people  of  the  United  States  not  the  President.  Mr. 
Nixon  is  not.  of  course,  the  first  President  who  has  named  one  of  his  cronies 
to  be  attorney  general :  nor  is  he  the  first  to  have  used — or  to  have  attempted 
to  use — the  department  for  partisan  political  ends. 
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At  any  rate,  since  (as  we  have  seen)  the  cause  of  justice  is  not  necessarily 
to  be  equated  with  a  president's  needs — and  indeed  can  be  directly  contrary 
to  it — it  seems  to  me  that  the  Justice  Department  should  be  an  independent 
agency,  that  it  should  be  composed  entirely  (with  the  exception  of  the  attorney 
general)  of  career  officers,  and  that  the  attorney  general  should  be  appointed 
by  the  President  from  a  list  of  five  names  submitted  by  the  American  Bar 
Association,  subject  to  confirmation  by  the  Senate,  for  a  period  of  ten  years, 
with  reconfirmation  by  the  House  of  Representatives  after  the  first  five  years 
of  his  term.  He  would  not  be  subject  to  removal  by  the  President,  except  for 
•'gross  improprieties,"  with  both  houses  of  Congress  concurring. 

An  independent  Justice  Department  would  not  guarantee  honest  government, 
let  alone  good  government.  But  it  would,  I  believe,  act  as  an  inhibiting  factor 
on  those  who  would  transgress.  Beyond  this,  the  preservation  of  the  freedoms 
Avhich  we  presently  enjoy  is  largely  a  matter  of  protecting  and  encouraging 
those  other  institutions  which  are  our  strongest  shield  against  tyranny :  An 
impartial  court  system,  a  vigorous  Congress,  a  free  press  and  a  military  es- 
tablishment which  understands  its  obligations  under  a  democratic  system  of 
government. 

In  the  future,  as  in  the  past,  we  will  get  the  governments  we  deserve.  It  is 
incumbent  upon  each  and  every  one  of  us  to  see  to  it  that  we  deserve  well. 
Sincerely, 

Smith  Hempstone 


The  Indepenence  of  the  Prosecutor 

{Address  Before  New  York  Criminal  Bar  Association  by  the  Honorable  Frank 
S.  Hogan,  District  Attorney  of  New  York  County,  May  16, 1973) 

I  would  like  to  speak  to  you  tonight  about  a  matter  of  great  importance  to 
the  administration  of  justice,  and  to  public  respect  for  law.  I  refer  to  the 
independence  of  the  prosecutor. 

It  has  always  been  my  belief,  confirmed  by  many  years  of  experience,  and 
by  recent  events,  that  complete  independence  of  the  prosecutor  from  the  influ- 
ence of  partisan  politics  and  pressure  from  any  other  source  is  essential  to 
the  proper  administration  of  justice. 

One  reason  that  independence  and  non-partisanship  are  essential  is  that  the 
prosecutor  is  vested  with  enormous  powers  of  government  that  must  not  be 
abused.  These  are  the  powers  of  subpoena ;  initiating  a  search  of  person,  house, 
papers  or  effects ;  applying  for  judicial  permission  for  electronic  eavesdropping ; 
authorizing  an  arrest ;  implementing  grants  of  immunity  from  prosecution ; 
release  of  information  to  the  press ;  and,  most  important  of  all,  determining 
who  should  be  investigated  and  prosecuted — and  who  should  not.  The  prose- 
cutor's delicate  discretion,  similar  to  that  of  a  judge,  gives  him  the  status  of 
a  quasi-judicial  officer.  A  prosecutor,  like  a  judge,  must  be  above  politics. 

The  second  reason  for  independence  and  non-partisanship  of  the  prosecutor 
is  that  without  public  confidence  in  the  integrity  and  independence  of  justice, 
there  can  be  no  respect  for  law,  and  if  no  respect  for  law,  none  for  government. 
And  I  remind  you  that  to  warrant  public  respect  for  justice,  we  must  preserve 
not  only  the  reality,  but  the  appearance  of  justice. 

The  American  Bar  Association,  in  its  published  standards  relating  to  the 
prosecution  Function,  declared  that  one  of  the  principal  duties  of  a  prosecutor 
is  "to  .seek  to  reform  and  improve  the  administration  of  criminal  justice.  When 
inadequacies  or  injustices  in  the  substantive  or  procedural  law  come  to  his 
attention,  he  should  stimulate  efforts  for  remedial  action." 

Because  of  my  belief  in  the  principles  that  I  have  described,  it  is  my  duty 
as  a  public  prosecutor  to  stimulate  efforts  to  preserve  confidence  in  the  integrity 
and  independence  of  justice. 

Confidence  in  the  institution  of  justice  at  all  levels  is  weakened  if  justice 
at  the  highest  level  is  impeached.  I  therefore  propose  that  it  is  time  we  debated. 
as  a  people  committed  to  a  government  of  laws,  whether  It  is  possible  and 
desirable  to  separate  the  prosecution  function  from  cabinet  responsibility  in 
the  national  government.  The  question  for  sober,  non-partisan  discussion  is 
whether,  in  the  long  run,  sporadic  resort  to  a  special  prosecutor  in  times  of 
extreme  crisis  is  sufficient,  or  whether  there  can  and  should  be  fundamental 
structural  change  sufficient  to  ensure  the  total  independence  of  the  chief  pro- 
secutor of  the  United  States.  I  propose  this  discussion  without  intending  to 
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reflect  on  those  Attorneys  General  who,  since  the  creation  of  the  Department 
■of  Justice  in  1870,  served  their  Government  with  distinction  and  fidelity.  But 
it  is  difiicult  for  even  the  hest  person  to  be  the  lawyer  of  the  President's  ad- 
ministration, and  the  maker  of  decisions  independent  of  allegiance  to  the  man 
and  his  party. 

Absolute  independence  of  the  Nation's  Chief  Prosecutor  might  be  accomplished 
while  preserving  the  Office  of  Attorney  General,  at  cabinet  level,  as  counsel 
to  the  Government.  The  function  of  chief  prosecutor  presently  residing  in  the 
Attorney  General  could  be  taken  out  of  that  Office  and  vested  in  a  new,  per- 
manent, statutory  official,  a  Prosecutor  General  of  the  United  States.  He  could 
be  appointed  for  a  fixed  term,  of  six  years,  upon  confirmation  by  the  Senate. 
The  appointing  authority  might  be  the  United  States  Supreme  Court,  as  author- 
ized by  Article  II,   Section  2,  of  the  Constitution. 

I  recognize  that  although  the  American  Constitutional  ideal  is  a  government 
of  laws,  not  of  men,  no  structure  of  laws  will  guarantee  probity  and  indepen- 
dence in  public  life.  Utlimately,  we  must  depend  on  good  men  and  women, 
appointed  with  the  considered  advice  and  consent  of  the  Senate,  or  chosen 
by  an  informed  electorate.  But  I  see  no  reason  to  forego  a  searching  examin- 
ation of  this  question. 

In  the  same  spirit,  I  recommend  a  similar  examination  of  the  prosecution 
function  in  New  York  State.  Because  our  principal  prosecuting  officials  are 
elected  separately  from  the  Governor,  they  are  separated  fr<mi  direct  influence 
by  the  Chief  Executive,  particularly  if  the  two  officers  are  of  different  parties. 
But  the  electoral  process  leaves  open  the  prospect  of  party  influence,  and  influ- 
ence by  campaign  contributors.  Because  District  Attorneys  are  quasi-judicial 
officers,  their  jobs  should  not  depend  or  appear  to  depend  on  partisan  political 
battles  and  campaign  expenditures,  any  more  than  judges'  jobs  should. 

I  have  been  fortunate  in  gaining  support  of  all  major  parties  throughout 
my  career  as  District  Attorney.  This  multi-party  endorsement,  which,  unlike 
many  multi-party  judicial  endorsements,  has  not  been  part  of  a  trade-off  of 
judgeships,  has  spared  me  from  the  reality  and  even  the  appearance  of  obli- 
gations to  a  political  party.  There  is  no  guarantee  that  in  future  decades  these 
benefits  vdll  continue.  We  have  no  structure  designed  to  safeguard  the  public's 
confidence  in  the  independence  of  the  prosecutorial  function. 

There  are  a  variety  of  structural  ways  that  could  be  tried  to  preserve  this 
confidence.  Many  plans  should  be  carefully  studied.  Perhaps  reforms  that  have 
been  proposed  for  judicial  selection  could  be  successful  for  prosecutorial  selec- 
tion. For  example,  I  favor  appointment  of  judges  from  a  list  of  candidates 
named  by  a  totally  independent  nominating  commission  representing  the  public 
interest.  Removing  judgeships  from  electoral  politics  would  reduce  actual  and 
apparent  obligations  of  judges  to  their  campaign  supporters.  Perhaps  a  similar 
merit  plan  for  District  Attorneys  would  be  suitable.  However,  no  plan  for 
appointment  of  District  Attorneys  is  acceptable  that  gives  too  much  power  to 
the  appointing  authority,  or  insulates  the  prosecutor  and  the  appointing 
authority  from  accountability  to  the  public  for  the  quality  of  the  prosecutor's 
performance. 

What  system  of  selection  would  avoid  these  evils?  Perhaps  borrowing  from 
the  "Missouri  Plan"  for  selecting  judges  would  help.  Under  that  plan,  a  judge 
is  appointed  by  the  Chief  Executive  from  a  list  of  candidates  chosen  by  a 
nominating  commission,  and  after  one  or  two  years  the  electorate  vote  on  a 
yes-or-no  proposition  whether  to  continue  the  judge  in  office.  One  danger  in 
this  method  is  that  in  the  months  before  this  one-candidate  election,  the  judge 
might  be  tempted  to  avoid  unpopular  decisions,  even  if  they  are  legally  correct. 
Another  objection  is  that  the  electorate  will  be  no  better  informed  on  the  qual- 
ifications of  sitting  judges  than  on  the  relative  merits  of  new  candidates  for 
the  bench.  These  objections  are  less  serious  for  the  county-wide  office  of  Dis- 
trict Attorney. 

Another  mechanism  to  foster  responsibility  of  an  appointed  District  Attor- 
ney is  to  create  a  permanent  method  for  discipline.  I  have  supported  the 
creation  of  a  permanent  Commission  on  Judicial  Discipline  for  investigating 
complaints  of  judicial  misconduct.  Perhaps  this  body  should  also  have  juris- 
diction  over   District   Attorneys   and   Assistant   District   Attorneys. 

These  are  methods  relating  to  an  appointive  system.  Another  approach  would 
be  to  preserve  the  elective  system,  but  counteract  its  undesirable  features. 

The  political  parties  could  be  requii'ed  to  submit  their  candidates  to  an 
independent,  statutory  screening  commission  for  certification  as  to  the  candi- 
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dates'  qualifications.  This  might  insure  that  candidates  for  District  Attorney- 
would  have  requisite  qualifications  of  competence  and  experience,  but  I  doubt 
that  it  would  have  a  substantial  effect  on  preserving  independence.  More  drastic 
measures  are  needed,  so  long  as  District  Attorneys,  like  judges,  are  chosen  by 
popular  election. 

One  source  of  the  problem  of  actual  and  apparent  threats  to  independence 
is  the  enormous  expense  of  running  an  effective  election  campaign  in  New 
York  City  in  the  1970's.  Candidates  are  engaged  in  an  escalating  arms  race 
with  ever-increasing  budgets  for  the  modern  electronic  weapons  used  in  the 
electoral  wars.  In  elections  for  judge  or  district  attorney,  the  big  advertising 
budgets  may  be  necessary  to  win,  but  are  they  relevant  to  qualifications  for 
office,  and  do  they  jeopardize  the  winner's  independence  or  the  appearance  of 
his  independence? 

I  see  no  reason  why  candidates  for  judicial  or  quasi-judicial  office  should, 
be  forced  to  advertise  themselves  like  toothpaste  by  expensive  spot  announce- 
ments on  radio  and  television.  I  urge  the  Bar  Associations  and  the  Judiciary 
Committees  of  the  New  York  State  Senate  and  Assembly  to  study  the  question 
whether  paid  electronic  advertising  should  be  barred  from  a  campaign  for 
judge  or  district  attorney. 

Minimum  standards  of  dignity  in  judicial  advertising  have  been  set  forth  by 
Bar  Associations,  but  these  do  not  get  to  the  heart  of  the  matter — the  cost  of 
advertising,  and  the  relevancy  of  the  advertisements  to  the  qualifications  for 
office.  Of  course,  advertisements  in  support  of  my  candidacy  have  appeared  on 
television.  We  do  what  we  have  to  do  under  the  present  system.  It  is  unreason- 
able to  expect  unilateral  disarmament  in  the  midst  of  a  war  that  both  sides 
consider  just.  Any  restriction  must  be  applicable  to  all  parties. 

A  related  attack  on  the  problem  would  be  to  provide,  by  statute,  effective 
limits  on  spending  by  candidates  for  office,  at  least  judicial  and  quasi-judicial 
office.  The  Election  Law  has  some  restrictions,  but  they  are  not  satisfactory,, 
because  there  are  substantial  exceptions  that  nullify  them.  These  exceptions 
should  be  eliminated,  so  that  there  are  actual  ceilings  on  campaign  expenditures, 
at  least  for  district  attorneys  and  judges. 

I  have  posed  many  questions  tonight,  and  I  have  not  presumed  to  suggest 
more  than  a  few  possible  answers.  But  the  current  plague  of  doubt  challenges 
us  to  ask  the  questions  and  examine  them  fully.  Even  the  discussion  itself  will 
be  enlightening.  For  it  will  bring  to  the  surface  the  principles  that  underlie  our- 
national  and  state  structures  of  justice. 

Justice  Department  Organizational  Chart 
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Duke  University, 
Rule  of  Law  Research  Center, 

Durham,  N.C.,  April  23,  1974. 
Hon.  Sam  J.  Ervin,  Jr., 
U.S.  Senate, 
Old  Senate  Building, 
Washington,  D.C. 

Dear  Senator  Ervin  :  In  response  to  your  letter  of  April  18,  1974,  I  vpould,  of 
course,  be  honored  to  have  my  paper,  "The  Executive  Branch  Myth,"  appended 
to  the  Committee's  published  hearings. 

******* 

I  cannot  refrain  from  mentioning  one  interesting  development  since  I  wrote 
the  paper.  You  will  remember  that  I  cited  the  "greater-include-the-less"  fallacy 
tis  part  of  Nixon's  erroneous  idea  of  presidential  power,  and  recalled  the  con- 
frontation of  Coke  and  James  I,  in  wliich  the  King  could  not  see  why,  since  he 
was  the  theoretical  fountainhead  of  justice,  he  could  not  snatch  cases  away 
from  the  judges  and  decide  them  himself.  We  had  a  perfect  parallel  to  this 
from  the  White  House  some  weeks  ago :  since  the  President  is  the  chief  law 
enforcement  officer  of  the  country,  when  he  obtained  knowledge  of  the  com- 
mission of  a  crime  he  did  not  need  to  notify  the  Justice  Department,  since  his 
own  knowledge  constituted  notice  to  himself ! 
Best  regards, 

Arthur  Larson. 

The  "Executive  Branch"  Myth 
(By  Arthur  Larson) 

An  essential  step  in  preventing  any  repetition  of  the  recent  approach  toward 
a  quasi-dictatorship  in  this  country  is  a  restoration  of  the  correct  concept  of 
the  "Executive  Branch"  and  the  President's  relation  to  it. 

The  prevalent  concept,  actively  sponsored  by  the  President,  and  widely 
accepted  by  commentators,  average  citizens,  and  even  some  scholars,  is  the 
product  of  what  might  be  called  an  organization-chart  approach.  On  this  chart, 
there  is  something  called  the  "Executive  Branch,"  embracing  practically  every- 
one in  the  federal  government  except  the  members  and  staffs  of  the  Congress 
and  the  judiciary.  At  the  peak  of  this  enormous  triangular  construct,  flaring 
•out  downward  to  include  perhaps  three  million  people,  is  the  President ;  and, 
since  in  an  organization  chart  power  runs  from  the  top  down  through  all  the 
lines  and  boxes  of  the  diagram,  the  all-too-easy  conclusion  is  that  the  President 
is  the  absolute  boss,  czar,  and  master  of  every  individual  within  that  chart. 
That  the  President  himself  believes  this  is  obvious  from  his  actions.^  At  the 
height  of  the  executive  privilege  controversy,  for  example,  he  asserted  through 
Attorney  General  Kleindienst  that  he  had  the  right  to  forbid  every  individual 
in  the  Executive  Branch  to  give  information  to  Congress.  At  the  height  of  the 
misnamed  "impoundment"  controversy,  he  ordered  government  employees  to 
cut  back  or  abandon  upwards  of  a  hundred  government  programs  that  Congress 
had  ordained  should  be  carried  forward,  with  the  power  and  responsibility 
assigned  in  many  cases  not  to  the  President  but  to  departments  or  agencies. 
And  when  American  Airlines  or  Mr.  Vesco,  at  a  time  when  they  were  worried 
aliout  possible  actions  of  independent  regulation  agencies,  were  induced  to  give 
large  sums  of  money  to  the  President's  campaign  fund,  it  could  only  mean  that 
they  had  been  led  to  accept  a  picture  of  the  Executive  Branch  as  including  the 
Federal  Aviation  Agency  and  the  Securities  and  Exchange  Commission,  with 
the  corollary  that  the  President  could  influence  or  control  the  actions  of  these 
bodies. 

For  an  example  of  the  popular  mental  picture  unthinkingly  accepted  by  even 
experienced  political  analysts,  one  may  cite  the  following  passage  from  a 
Stewart  Alsop  column : 

"[T]his  President  has  been  forced  to  abandon  two  basic  presidential  rights — 
the  right  to  exercise  undisputed  control  over  his  own  hranrh  of  government 
and  the  right  to  absolute  confidentiality  in  discussion  with  subordinates  in  that 
branch."  ^ 

Legally  and  constitutionally,  there  are  several  fallacies  in  this  passage :  there 
is  no  such  thing  as  a  monolithic  entity  called  the  "Executive  Branch ;"  even  if 
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there  were,  it  would  uot  be  the  President's  "own  branch ;"  and  certainly  he 
has  never  had  and  should  not  have  "undisputed  control"  over  everyone  in  that 
"branch." 

The  leading  case  supplying  the  needed  corrective  to  these  notions  is  Humph- 
reys' Executor  v.  United  States."  The  issue  involved  was  the  extent  of  Congress' 
right  to  limit  and  specify  the  grounds  upon  which  the  President  might  remove 
a  Federal  Trade  Commissioner.  Humphreys  had  been  removed  before  the  end 
of  his  term  for  a  cause  not  included  by  Congress  among  the  authorized  grounds 
for  removal.  The  key  question  certified  to  the  Supreme  Court  was :  had  Congress 
the  constitutional  right  so  to  limit  the  grounds  for  removal?  The  Court  held 
that  the  right  existed.  Paradoxical  as  it  may  sound,  the  Court  based  this 
curtailment  of  presidential  power  squarely  on  the  principle  of  separation  of 
powers,  in  the  following  crucial  sentence : 

"The  power  of  removal  here  claimed  for  the  President  falls  within  this 
principle,  since  its  coercive  influence  threatens  the  independence  of  a  commis- 
sion, which  is  not  only  wholly  disconnected  from  the  executive  department,  but 
which,  as  already  fully  appears,  was  created  by  Congress  as  a  means  of  carrying 
into  operation  legislative  and  judicial  powers,  and  as  an  agency  of  the  legislative 
and  judicial  departments." 

The  Court  distinguished  the  earlier  case  of  Myers,  Admx.  v.  United  States,*" 
in  which  the  President,  acting  alone,  had  removed  from  office  a  first-class  post- 
master before  the  expiration  of  his  fixed  term.  The  Act  under  which  the 
postmaster,  Myers,  had  been  appointed  had  also  prescribed  the  mode  of 
removal :  it  should  be  by  the  President  by  and  with  the  consent  of  the  Senate. 
The  Court  held  that  the  removal  was  valid,  and  that  the  portion  of  the  statute 
attempting  to  limit  the  President's  power  was  imconstitutional.  Here  also  the 
ground  was  separation  of  powers — this  time  in  the  form  of  the  necessary  right 
of  the  President  to  discipline  purely  executive  officers  without  encroachment  by 
the  Congress.  The  distinction  drawn  in  Humphreys  is  clear :  the  officer  in 
Myers  was  "purely  executive,"  while  in  Humphreys  he  was  quasi-legislative 
and  quasi-judicial.^ 

If,  then,  the  Federal  Trade  Commission  is  not  part  of  the  Executive  Branch, 
plainly  the  conventional  mental  picture  of  the  Executive  Branch  organization 
chart  requires  drastic  revision.  The  correct  view,  taught  by  Humphreys,  is 
that  legal  and  constitutional  questions  about  government  officers  must  be 
decided  on  the  basis,  not  of  their  physical  presence  within  one  of  three  imagin- 
ary pyramids  of  bodies,  but  on  the  basis  of  the  source  of  the  power  they  exercise 
in  carrying  out  a  particular  function. 

One  cliche  that  must  be  quickly  discarded  is  the  idea  that  the  distinction 
between  "executive"  and  "legislative"  is  that  the  legislative  branch  passes  laws 
and  the  executive  branch  executes  them,  administers  them,  carris  them  out.  A 
moment's  reflection  will  show  that,  in  a  sense,  everyone  in  government  is 
"administering"  and  "carrying  out"  laws.  The  courts,  for  example,  are  admin- 
istering laws  all  the  time.  Moreover,  when  Congress  delegates  to  an  agency 
the  power  to  issue  detailed  regulations  supplementing  its  own  legislation,  in 
order  to  fill  in  gaps  and  keep  the  rules  current,  the  agency  in  one  sense  is 
"executing"  the  law  entrusted  to  it.  But  the  decisive  point  is  that  the  potcer  it 
is  exercising  is  legislative.  There  is  a  simple  and  quick  way  to  check  out  this 
distinction.  It  is  to  ask :  if  the  agency  did  not  do  this  particular  job,  who  would 
have  power  to  do  it — Congress  or  the  President?  As  to  the  familiar  power  of 
issuing  implementing  regulations,  the  answer  is  clear :  Congress  had  this 
residual  power.  Indeed,  if  it  had  the  time.  Congress  might  well  issue  all  the 
detailed  rules  and  regulations  and  not  delegate  this  function  at  all.  But 
could  the  President,  drawing  solely  upon  his  inherent  executive  power  under 
the  Constitution,  issue  detailed  regulations  on,  say,  misleading  advertising  or 
the  contents  of  a  stock  prospectus?  Clearly  not. 

When  the  distinction  between  executive,  legislative,  and  judicial  is  approached 
on  this  "power"  or  "function"  basis  rather  than  on  the  organization-chart  basis, 
an  astonishing  proportion  of  what  goes  on  in  the  supposedly  "executive"  brancli 
is  seen  to  be  not  executive  at  all.  After  all,  we  do  have  one  well-established 
benchmark :  the  Federal  Trade  Commission  has  been  authoritatively  classified 
as  a  legislative  and  judicial,  rather  than  an  executive,  agency.  Without  going 
through  all  the  dozens  of  federal  commissions  and  agencies  one  may  select  three 
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representative  examples  and  point  out  tliat,  if  tlie  F.T.C.  is  in  tliis  category, 
then  so  certainly  are  the  Securities  and  Exchange  Commission,  tlie  Federal 
Communications  Commission,  and  the  Federal  Power  Commission.  In  each  case 
Congress  has  marked  off  a  certain  area  of  business  and  put  a  Commission  in 
charge,  with  authority  to  fill  in  the  statute  so  as  to  accomplish  the  general 
policy  of  Congress,  whether  it  be  fair  competition,  fair  methods  in  securities 
transactions,  fair  distribution  of  broadcasting  opportunities,  or  fair  power  rates 
and  services.  In  each  case,  also,  the  Commission  sits  in  judgment  and  passes  on 
the  rights  and  liabilities  of  the  businessmen  within  the  prescribed  area.  In  each 
case,  the  Commission  has  power  to  take  testimony,  to  administer  oaths,  to 
require  the  production  of  books  and  records,  and  to  issue  subpoenas.  In  each 
case  the  Commission's  orders  are  reviewable  only  by  an  appellate  court,  the 
Circuit  Court  of  Appeals.  In  each  case  the  Commission  is  responsible  to> 
Congress  for  investigations  and  reports  on  the  area  covered  by  its  work,  so 
that  Congress  may  enact  appropriate  legislation — a  duty  that  w^as  singled  out 
in  the  Humphreys  opinion  as  an  evidence  that  the  Commission  was  an  agency 
of  Congress. 

The  effect  of  the  present  functional  analysis  is  by  no  means  confined  to  the 
"independent"  commissions  and  agencies ;  it  applies  also  to  the  Executive 
Departments  to  the  extent  they  contain  components  exercising  judicial  or 
legislative  power.  An  obvious  illustration  would  be  the  Benefits  Review  Board, 
which  is  organizationally  a  part  of  the  Labor  Department,  but  which  func- 
tionally is  a  judicial  appeals  body  hearing  appeals  from  decisions  of  hearing 
examiners  on  claims  for  workmen's  compensation  benefits  under  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act.  And,  of  course,  the  practice  of 
delegation  by  Congress  to  Executive  Departments  of  legislative  power  to  issue 
detailed  regulations  is  very  common.  A  leading  authority  on  administrative 
law,  Kenneth  Culp  Davis,  says : 

"All  agencies  have  a  large  degree  of  independence,  whether  or  not  they  are 
supervised  by  cabinet  ofl3cers,  but  no  agency  is  fully  independent.  Agencies  in 
the  executive  departments  and  so-called  independent  agencies  are  about  equal  in 
the  extent  to  which  they  can  6e  hrought  under  congressional  supervision;  the 
difference  has  only  to  do  with  presidential  supervision.  ... 

"Indeed,  the  President's  supervision  of  policy  growing  out  of  rule  making  and 
adjudication  in  the  executive  departments  is  negligible,  for,  contrary  to  the 
assumption  that  the  political  scientists  seem  to  make,  nearly  all  such  business 
is  of  such  narrow  compass  that  seldom  does  any  need  arise  for  coordination 
either  with  the  President's  program  or  with  activities  of  other  parts  of  the 
government."  ° 

Once  this  revised  and  corrected  mental  picture  of  the  "Executive  Branch"  is 
accepted.^  several  consequences  of  direct  relevance  to  the  Select  Committee's 
responsibility  are  seen  to  follow.  Obviously  the  President  and  his  inner  circle 
have  no  authority  to  give  orders  as  to  the  carrying  out  of  these  non-executive 
functions.  This  being  so,  they  certainly  cannot  barter  favorable  rulings  on  such 
matters  for  campaign  contributions.  Moreover,  when  Congress  has,  in  the  exer- 
cise of  its  legislative  power,  set  in  motion  a  program  under  which,  say,  certain 
funds  are  disbursed  when  certain  conditions  stipulated  by  Congress  are  satis- 
fied, the  President  cannot  cut  into  the  flow  of  this  legislative  power  by  asserting 
some  "execxitive"  authority  over  the  acting  oflScer — as  the  courts  have  now  held 
with  almost  complete  unanimity  in  the  dozen  or  more  "impoundment"  cases. 
And,  as  to  "execiitive  privilege,"  how  can  it  be  invoked  as  to  officers  or  func- 
tions that  are  not  executive  under  the  Humphreys  tests?  Suppose,  for  example. 
Congress  wants  certain  information  from  a  Federal  Trade  Commissioner  for 
purposes  of  legislation ;  can  anyone  suppose  the  President  has  any  right  to  tell 
the  Commissioner  not  to  respond,  when  the  Supreme  Court  has  labeled  him  a 
legislative  and  judicial  rather  than  an  executive  officer? 

An  important  practical  consequence  of  this  re-analysis  is  to  remind  Congress 
that  it  has  the  power,  if  it  wishes  to  use  it.  to  create  non-executive  agencies  to 
carry  out  its  will,  as  it  has  done  in  the  case  of  the  General  Accounting  Office, 
thus  surmounting  the  "impoundment"  problem  beyond  all  doubt.  It  could  even 
lodge  the  powers  of  both  appointment  and  removal  in  Congress,  to  remove  any 
possible  presidential  influence  of  an  indirect  kind.  Congress  has  atypically  given 
the  appointing  power  of  non-executive  ofiicers  to  the  President,  but  it  is  a 
mistake  to  infer  from  this  that  some  kind  of  implied  control  is  intended  to^ 
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accompany  the  appointment  function.*  This  practice  can  be  adequately  ac- 
■counted  for  by  the  homely  fact  that  it  is  much  more  awkward  (although  not 
impossible)  for  a  collective  group  like  Congress  to  make  appointments  than  for 
a  single  individual,  the  President.  After  all,  the  President  appoints  judges,  and 
no  one  suggests  that  this  carries  with  it  any  implied  right  of  control. 

Having  said  all  this,  one  must  face  in  the  other  direction  and  recognize  that, 
under  Myers,  there  are  of  course  many  "purely  executive"  officers,  and  that,  as 
to  these,  the  picture  of  an  executive  hierarchy  headed  by  the  President  is  still 
accurate.  Just  where  the  line  is  between  the  Myers  category  and  the  Humph- 
reys category  is  not  of  prime  importance  for  present  purposes ;  the  concern  here 
is  mainly  to  explode  the  conventional  stereotype  of  the  "Executive  Branch"  by 
showing  that  a  very  large  part  of  it  is  not  executive  at  all.  In  Myers,  the 
function  involved  was  delivering  the  mail — a  function  that  obviously  requires 
the  exertion  of  neither  judicial  nor  legislative  powers.  Another  function  that 
has  been  identified  as  "purely  executive"  is  the  conduct  of  foreign  affairs.  In 
the  Humphreys  opinion,  the  court  summed  up  a  rather  controversial  episode  in 
the  following  language : 

"The  so-called  'decision  of  1789'  had  relation  to  a  bill  proposed  by  Mr.  Madison 
to  establish  an  executive  Department  of  Foreign  Affairs.  The  bill  provided  that 
the  principal  officer  was  'to  be  removable  from  office  by  the  President  of  the 
United  States.'  This  clause  was  changed  to  read  'whenever  the  principal  officer 
shall  be  removed  from  office  by  the  President  of  the  United  States,'  certain 
things  should  follow,  thereby,  in  connection  with  the  debates,  recognizing  and 
confirming,  as  the  court  thought  in  the  Myers  case,  the  sole  power  of  the 
President  in  the  matter.  We  shall  not  discuss  the  subject  further  since  it  is  so 
fully  covered  by  the  opinions  in  the  Myers  Case,  except  to  say  that  the  office 
under  consideration  by  Congress  was  not  only  purely  executive,  but  the  officer 
one  who  was  responsible  to  the  President,  and  to  him  alone,  in  a  very  definite 
sense." ' 

A  category  of  special  current  interest  is  that  of  prosecutor.  There  is  a 
Supreme  Court  case,  Parsons  v.  United  States  ^^  involving  the  power  of  removal 
of  a  district  attorney,  that  supports  the  assimilation  of  this  category  to  Myers. 
This  decision  applies,  of  course,  to  the  office  of  district  attorney  as  normally 
constituted ;  whether  Congress  could  constitutionally  create  a  special  prosecutor 
not  removable  by  the  President  is  a  question  receiving  a  great  deal  of  debate 
and  research  elsewhere,  and  is  too  big  a  question  to  do  justice  to  here.  In  line 
with  the  thesis  of  this  paper,  however,  it  may  be  pointed  out  that  the  view, 
associated  with  Professor  Alexander  Bickel,  that  the  prosecutorial  function  must 
inherently  be  a  monopoly  of  the  executive  branch,  suffers  from  the  very  tend- 
ency described  at  the  outset  to  compartmentalize  all  government  functions  by 
where  they  fall  on  an  organization  chart,  and  from  the  tendency  to  confuse 
the  power  of  appointment  with  the  power  of  control. 

In  Ex  parte  Siehold,^^  the  Supreme  Court  said  that  a  marshal,  an  executive 
officer  usually  appointed  by  the  President,  was  nevertheless  "preeminently  an 
officer  of  the  courts,"  and  that  his  appointment  could  be  lodged  in  the  courts. 
The  court  said : 

"It  is  no  dou])t  usual  and  proper  to  vest  the  appointment  of  inferior  officers 
in  that  department  of  the  government,  executive  or  judicial,  or  in  that  partic- 
ular executive  department  to  which  the  duties  of  such  officers  appertain.  But 
there  is  no  absolute  requirement  to  this  effect  in  the  Constitution.  .  .  ." 
Attorneys  and  prosecutors  are,  of  course,  no  less  "officers  of  the  courts"  than 
marshals. 

There  is  no^^hing  inherent  in  the  prosecutorial  function  to  require  that  it  be 
an  executive  function.  Indeed,  it  is  common  among  civil  law  countries  to  regard 
prosecution  as  a  judicial  function,  and  to  consider  the  European  juges  d' in- 
struction, performing  this  function,  as  a  distinct  branch  of  the  judiciary.  There 
is,  therefore,  no  intrinsic  reason  why  the  sweeping  language  of  Article  II, 
Section  2(2)  of  the  Constitution  should  not  be  given  its  normal  meaning  and 
application  here : 

"Congress  may  by  law  vest  the  appointments  of  such  inferior  officers  as  they 
think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of 
Departments." 


Footnotes  at  end  of  article. 


401 

This  is  particularly  true  wlien  the  effect  of  reading  a  gratuitous  limitation 
into  this  sentence  is  to  produce  an  absurdity,  as  it  does  in  the  present  case, 
with  officials  in  the  executive  branch  being  called  upon  to  investigate  and 
prosecute  others  in  that  branch,  including  those  officials  who  are  above  them  in 
authority  and  indeed  have  the  power  to  fire  them.  As  the  Court  said  in 
Humphreys,  "one  w'ho  holds  his  office  only  during  the  pleasure  of  another, 
cannot  be  depended  upon  to  maintain  an  attitude  of  independence  against  the 
latter's  will." 

The  writer  has  not  yet  seen  a  copy  of  the  opinion  of  Judge  Gerhard  A.  Gesell 
of  the  Federal  District  Court  holding  that  the  firing  of  Archibald  Cox  as  special 
prosecutor  was  illegal.  The  newspapers  summaries,  however,  suggest  that  the- 
reasoning  behind  the  decision,  although  mainly  based  on  a  technical  violatioa 
of  the  Department's  own  rules,  may  in  part  have  been  related  to  the  theme  of 
this  paper.  Judge  Gesell  said,  "Mr.  Cox  served  subject  to  congressional  rather 
than  presidential  control." 

So  far  we  have  examined  the  implications  of  jettisoning  the  "organization- 
chart"  approach  to  executive  power  in  favor  of  a  functional  approach.  There 
remains  one  further  corrective  to  be  administered — that  of  getting  rid  of  the 
"greater-includes-the-less"  concept  of  presidential  executive  power.  This  fallacy, 
which  is  closely  related  to  the  organization-chart  fallacy,  assumes  that,  Bince 
the  president  is  pictured  as  the  embodiment  and  repository  of  all  executive- 
power,  he  can  if  he  chooses  do  directly  what  any  of  his  subordinates  have  power 
to  do.  For  example,  President  Nixon  is  reported  to  have  called  up  Special 
Prosecutor  Cox  and  told  him  at  first  hand  to  lay  off  the  Ellsberg  psychiatrist 
case,  and  to  have  called  up  Attorney  General  Kleindienst  and  told  him  to  drop 
the  ITT  appeal.  The  average  citizen  may  indeed  wonder  what  was  unusual  or 
improper  about  the  President's  giving  such  orders.  It  is  all  too  easy  to  forget 
that  the  vast  bulk  of  the  powers  fueling  the  "Executive  Branch"  consists  of 
delegations,  not  to  the  President,  but  to  Department  Heads,  Agencies,  Commis- 
sions and  others — in  their  own  names.  As  a  matter  of  statutory  law  (quite- 
apart  from  any  constitutional  issue)  this  is  the  typical  pattern,  not  a  conferral 
of  power  on  the  President  that  then  trickles  down  to  the  working  level. 

To  take  a  mundane  illustration :  suppose,  while  I  was  Acting  Secretary  of 
Labor,  I  made  a  determination  that  under  the  Davis-Bacon  Act  the  prevailing 
wage  in  a  particular  area  for  certain  work  was  $3  an  hour,  under  a  statute- 
saying  "The  Secretary  of  Labor  shall  determine  the  prevailing  wage  etc."  Now 
suppose  President  Eisenhower  had  decided  that  the  figure  ought  to  be  $4  au' 
hour.  Could  the  President  have  overruled  me?  Could  he  have  issued  an  order 
over  his  own  signature  decreeing  a  wage  of  $4  an  hour?  He  could  not.  The 
statute  gave  the  power  to  me,  not  to  him,  and  no  amount  of  superior  rank  could 
change  that.  He  could  threaten  to  fire  me  unless  I  changed  my  decision.  But  if 
I  refused  to  accede,  and  if  he  fired  me,  I  would  indeed  depart  but  my  order 
would  remain.  The  only  way  he  could  get  the  order  changed  would  be  to  keep 
firing  Secretary  after  Secretary  until  he  reached  one  that  was  complaisant, 
just  as  President  Nixon  had  to  run  through  two  Attorneys  General  to  get  Cox 
fired.  The  cynic  may  wonder  whether  this  distinction  between  power  to  act 
directly  and  power  to  get  your  way  by  firing  subordinates  is  very  important. 
At  times,  and  with  certain  people,  it  could  be  quite  important.  It  is  not  often 
that  a  President  is  willing  to  .sacrifice  two  of  his  most  re.spected  cabinet  officers 
to  get  his  own  way  on  a  single  firing.  Given  strong  cabinet  officers,  and  a  less 
desperate  President,  the  reality  of  possession  of  ultimate  statutory  power  by 
departments  and  agencies  rather  than  by  the  President  is  significantly  reflected 
in  the  everyday  conduct  of  government  business.  But  what  is  perhaps  even 
more  important  is  the  difference  this  makes  in  the  way  Cabinet  Members  and 
President  feel  about  their  respective  roles.  We  are  told  that,  at  the  height  of 
the  Haldeman-Ehrlichman-Colson  era,  cabinet  members  were  treated  like  office 
boys,  while  the  White  House  clique  tried  to  arrogate  almost  all  effective  power 
to  itself.  "I'm  the  chief  ass-kicker  around  here,"  one  of  them  boasted.  But  if 
the  Cabinet  and  Agency  members  are  secure  in  the  knowledge  that  the  powers 
they  are  wielding  are  their  own,  as  normally  they  are  by  statute,  they  are 
bound  to  have  a  sense  of  independence  and  integrity  that  they  would  not  have 
if  they  thought  of  their  power  as  derivative  from  the  White  House. 
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It  is  interesting  tliat  tlie  point  at  stake  here  is  closely  similar  to  the  issue 
precipitating  the  epochal  confrontation  between  Lord  Coke  and  King  James  I 
that  signalled  and  symbolized  once  and  for  all  the  supremacy  of  rule  of  law  in 
the  Anglo-American  tradition.  In  English  law,  the  theory  has  always  been  that 
the  King  was  the  fountainhead  of  law,  and  that  all  judges  were  conduits  for 
the  Crown's  authority  when  they  decided  cases.  But  early  in  the  seventeenth 
century.  King  James  I  decided  to  take  this  theory  literally  and,  with  the  best 
■"greater-includes-the-less"  logic,  made  it  known  that,  since  the  judges  were  only 
the  delegates  of  the  King,  he  might  take  what  causes  he  pleased  away  from 
them  and  decide  them  himself.  This  led  to  a  stormy  conference  on  Sunday, 
November  10,  1612,  at  which  the  Chief  Justice,  Coke,  .said : 

".  .  .  that  the  King  in  liis  own  person  cannot  adjudge  any  case  .  .  .  but  this 
ought  to  be  determined  and  adjudged  in  some  court  of  justice  according  to  the 
law  and  customs  of  England.  .  .  .  Then  the  King  said  that  he  thought  the  law 
was  founded  upon  reason,  and  that  he  and  others  had  reason  as  well  as  the 
judges,  to  which  it  was  answered  by  me  that  true  it  was  that  God  had  endowed 
His  Majesty  with  excellent  sciences  and  great  endowments  of  nature ;  but  His 
Majesty  was  not  learned  in  the  laws  of  his  realm  of  England,  and  causes  which 
concern  the  life  or  inheritance,  or  goods  or  fortunes  of  his  subjects,  are  not  to 
be  decided  by  natural  reason  but  by  the  artifical  reason  and  judgment  of  the 
law,  which  law  is  an  art  which  requires  long  study  and  experience  before  that 
a  man  can  attain  to  the  cognizance  of  it  .  .  .  ;  with  which  the  King  was 
greatly  offended  and  said  that  then  he  should  be  under  tlie  law,  which  was 
treason  to  affirm  as  he  said :  to  which  I  said  that  Bracton  saith,  quod  Rex  non 
dehet  esse  sub  homine,  sed  snh  Deo  ef  Icge.'"'^ 

Perhaps  one  way  of  putting  the  present  point  would  be  this :  jxist  as  there 
must  be  some  separation  of  powers  between  the  branches  of  government  to 
prevent  undue  concentration  of  power,  so  there  must  be  some  separation  of 
powers  tvithin  a  given  branch,  for  the  same  reason.  The  former  separation  is 
largely  constitutional ;  the  latter  largely  statutory.  Until  recently,  this  repara- 
tion within  the  Executive  Branch  seemed  to  be  working  quite  well.  Under 
Franklin  D.  Roosevelt,  strong  cabinet  officers  like  Ickes  and  Morgenthau  obvi- 
ously performed  as  proud  possessors  of  personal  power,  as  did,  for  example, 
George  Humphrey.  Robert  Anderson,  and  John  Foster  Dulles  under  Eisenhower. 
T'nder  Nixon,  however,  several  things  occurred  to  break  this  pattern.  The 
super-cabinet  emerged,  which  sharply  diminished  the  role  of  the  cabinet  mem- 
ber. The  White  House  staff  burgeoned,  with  a  duplicate  State  Department  nnd 
other  staffs  making  the  crucial  policies  and  decisions.  At  strategic  points  in  the 
Departments,  junior  executives  drawn  from  and  loyal  to  the  White  House  were 
deployed,  further  undercutting  the  Secretaries.  The  key  point  to  note  is  that  all 
three  of  these  developments  had  the  effect  of  distorting  the  healthy  statutory 
pattern  of  putting  power  and  responsibility  in  the  same  place.  While  the  statute 
conferred  leeal  power  on  the  Secretary,  with  the  corresponding  obligation  of 
answerability  to  Congress,  the  super-cabinet,  the  White  House  staff,  and  the 
junior  political  commissars  inserted  at  key  points  in  the  departments  tisurped 
the  real  power  and  were  not  answerable  to  Congress  or  anyone  else,  other  than 
the  President. 

CONCLUSION 

A  number  of  specific  courses  of  action  fall  quite  naturally  into  place,  once 
the.«!e  two  fundamental  rectifications  in  the  central  concept  of  the  Executive  are 
accepted :  the  functional  division  of  powers  between  branches  instead  of  orga- 
nization-chart picture  of  the  "Executive  Branch,"  and  the  statutory  division  of 
powers  within  the  Executive  instead  of  the  "greater-includes-the-less"  approach. 

For  a  start,  Congi-ess  should  be  continuously  alert  to  the  practical  question 
of  tlie  power  to  fire  officers  of  agencies,  commissions  and  departments — since 
in  close  cases  this  may  become  tantamount  to  the  power  to  control.  It  is  a 
revealing  experience  to  dig  tlirough  the  basic  statutes  creating  these  agencies, 
as  the  writer  once  did.  and  discover  that  as  to  many  of  the  most  important 
"independent  agencies"  nothing  is  said  about  the  removal  power  at  all,"  and 
that  as  to  the  rest  there  are  almost  no  two  removal  clauses  alike."  At  the  least, 
Congress  should  always  provide  carefully  for  the  groimds  of  removal  of  heads 
of  any  new  liodies.  and,  if  it  could  find  the  time,  should  go  back  and  insert  a 
standard  clause  on  removal  for  limited  and  specified  causes  in  the  organic 
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statutes  for  all  existing  bodies,  other  than  those  which,  under  Myers,  would  be 
outside  its  control. 

By  the  same  token,  in  creating  new  programs.  Congress  should  never  under- 
estimate the  extent  to  which  the  bodies  created  are  in  law  the  arms  of  Congress, 
with  all  that  concept  entails.  Drafting  to  prevent  "impoundment"  would  present 
no  problems ;  suitable  provisions  for  reporting  to  Congress  and  for  other  forms 
of  congressional  supervision  should  be  considered ;  as  a  last  resort,  if  necessary, 
the  General  Accounting  Office  pattern  can  be  followed  to  get  certain  jobs  done 
completely  free  of  presidential  interference. 

Creation  of  the  office  of  a  special  prosecutor  would  fit  within  this  pattern. 
Indeed,  the  suggestion  made  by  Lloyd  Cutler  of  a  permanent  independent 
Special  Prosecutor,  appointed  for  a  15-year  term,  and  charged  solely  with  the 
responsibility  of  investigating  charges  involving  official  misconduct  and  cam- 
paign law  violations,  deserves  careful  attention. 

As  to  the  problem  of  concentration  of  non-responsible  power  within  the 
Executive  Branch,  the  most  significant  change  Congress  could  effect  would  be 
to  cut  down,  through  the  appropriation  power,  as  well  as  through  reorganization 
legislatiou,  the  overgrown  White  House  bureaucracy.  The  Office  of  Management 
and  Budget  needs  particular  scrutiny  because  of  the  vast  power  it  has  acquired 
over  the  years.  Perhaps  it  should  become  an  independent  agency;  in  any  event, 
it  should"  be  at  least  subjected  to  the  same  kind  of  rules  as  to  confirmation, 
congressional  appearances  and  reporting  to  Congress  as  apply  to  other  agencies 
of  comparable  size  and  power.  And  as  to  the  super-cabinet,  to  the  extent  that 
it  undercuts  and  thwarts  the  administrative  pattern  created  by  Congress 
through  legislation  or  reorganization  plans  accepted  by  Congress,  Congress  has 
a  right  to  pass  upon  such  a  fundamental  reorganization  and  insist  that,  like 
any  other  reorganization,  it  be  abandoned  if  not  acquiesced  in  through  the 
normal  procedures.^" 

Quite  apart  from  specific  measures,  however,  the  most  important  change  that 
could  flow  from  acceptance  of  the  ideas  here  urged  would  be  a  rejection,  once 
and  for  all,  of  the  idea  that  the  President  "owns"  the  Executive  Branch,  that 
he  must  have  "undisputed  control"  over  it,  that  this  includes  every  job  not 
nailed  down  by  either  the  judicial  or  legislative  branches,  and  that  within  this 
vast  fiefdom  he  ultimately  embodies,  personifies,  and  at  pleasure  wields,  all  the 
constitutional  and  statutory  power  that  exists  within  "his  own"  branch.  In- 
stead, we  must  restore  in  everyone — the  President,  the  Congress,  the  courts, 
the  columnists  and  scholars,  and  the  public — the  only  valid  and  workable 
concept  of  our  unique  form  of  government,  with  a  complex  but  statutory 
diffusion  and  distribution  of  functions  and  powers  both  between  and  within 
branches."  Anyone  who  has  been  close  to  the  presidency  can  certainly  under- 
stand the  frustration  of  trying  to  drive  a  certain  program  or  policy  through 
this  tangled  network  of  power  balances,  and  can  almost  sympathize  with  the 
yearning  to  achieve  "undisputed  control"  of  an  entire  branch  of  government. 
But  we  now  have  seen  tlie  appalling  dangers  of  a  near  success  in  achieving 
such  control,  and  the  American  choice  is  by  now  clear  enough  to  give  Congress 
tlie  support  it  needs  to  restore  balanced  government  in  this  country  sub  Deo 

et  lege. 

Footnotes 

'  The  conception  of  the  Executive  Br.nnch  here  criticized  did  not,  of  course,  origi- 
nnte  with  President  Nixon.  President  Roosevelt,  for  example,  .issumed  he  had  the 
ricrht  to  replace  a  niemher  of  the  Federal  Trade  Commission,  althonsrh  b.v  law  the 
inpinber  held  office  for  a  definite  term  and  was  removable  only  for  specified  causes,  for 
no  better  reason  than  that  "I  do  not  feel  that  your  mind  and  my  mind  gro  along  together 
on  either  the  policies  or  the  administering  of  the  Federal  Trade  Commission.  .  .  ." 
Prpsident  Eispnhower  similarl.v  thought  he  had  power  to  remove  a  member  of  the  War 
Claims  Commission,  as  to  whom  no  removal  provisions  were  specified  in  the  legislation, 
merely  because  "I  regard  it  as  in  the  national  Interest  to  complete  the  administration 
of  the  War  Claims  Act  of  lfl48,  as  amended,  with  personnel  of  my  own  selection." 
P.oth  attempts  were  rebuffed  bv  unanimous  decisions  of  the  Supreme  Court,  in  Hiim- 
phreia^  E.rpcutnr  v.  United  Stnies  29.5  TT.S.  602  flQ.S.'i),  and  Wiener  v.  United  States, 
S.">7  U.S.  .S49  (19.58).  But  apparently  the  message  of  such  decisions  has  never  quite 
succeeded  in  permeating  the  views  and  attitudes  of  successive  presidents,  and  particu- 
larly of  the  White  House  group   that   surrounded  President   Nixon. 

-  Newsweek.   Nov.  12.   1973,   p.  124.  Emphasis  supplied. 

S29.'i  U.S.  fi02   (1935). 

*  272  U.S.  .52  (1920). 

^  For  a  detailed  discussion  of  this  issue.  Including  the  earl.y  precedents  and  debates, 
■see  T^arson.  "TTas  the  President  an  Inherent  Power  of  Removal  of  his  Non-executive 
Appointees?,"  16  Tenn.  L.  Rev.  259    (1940). 
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•  Davis,  Administrative  Law  Treaties,   Vol.  1,   p.  22,   24. 

^The  correct  view  of  the  so-called  "Executive  Branch"  as  a  highlv  complicated  net- 
work of  interwoven  executive,  legislative,  and  judicial  functions  has  always  been  ac- 
cepted by  legal  experts  specializing  in  administrative-constitutional  law.  Tlius,  Everett 
C.   McKeage,    President   of  the   Public  Utilities   Commission   of   California,    wrote: 

"If  there  is  one  irrefutably  established  fact  about  regulation  it  is  that  regulation  is 
legislative  in  nature.  However,  some  of  the  regulatory  commissions  in  the  state  and 
federal  fields  are  both  legislative  and  judicial  because  of  the  fact  that  judicial  power,  in 
addition  to  legislative  power,  has  been  deliberately  conferred  upon  them.  .  .  .  Equally 
true  is  it  that  the  regulatory  process  is  no  part  of  the  executive  branch  of  govern- 
ment. ...  Of  cour.se,  if  the  people  or  the  legislative  branch  of  government  should  de- 
sire to  confer  regulatory  authority  upon  the  executive  branch  by  proper  legislative  and 
constitutional  authority,  that  delegation  could  be  made.  The  regulatory  duties  of  the 
Secretary  of  Agriculture  and  the  Secretary  of  Interior  are  examples,  in  the  federal 
field,  of  such  delegated  regulatory  authority." 
McKage,  The  Folklore  of  Regulation,   48  A.'B.A.  Journal  222    (1962). 

See  also  the  quotation  from   Davis   at  text  accomjianying  N.G. 

The  Landis  Report  submitted  to  President-elect  Kennedy  in  December,  19G0,  recom- 
mended a  substantial  increase  in  executive  power  over  the  independent  agencies,  in  the 
interests  of  coordination  and  efficiency,  basing  the  move  on  the  President's  constitutional 
duty  to  see  that  the  laws  are  faithfully  executed,  but  President  Kennedy  did  not  follow 
through  on  these  recommendations. 

"  See  article  op.  cit.  N.5. 

*  The  Court  continues  : 

"A  reading  of  the  debates  shows  that  the  president's  illimitable  power  of  removal 
was  not  considered  in  respect  to  other  than  executive  officers.  And  it  is  pertinent  to- 
observe  that  when,  at  a  later  time,  the  tenure  of  office  for  the  Comptroller  of  the 
Treasury  was  under  consideration,  Mr.  Madison  quite  evidently  thought  that  since  the 
duties  of  the  office  were  not  purely  of  an  executive  nature  but  partook  of  the  judiciary 
quality  as  well,  a  different  rule  in  respect  of  executive  removal  might  well  apply,  i 
Annals  of  Congress,   cols.  611-612. 

"In  Marbury  v.  Madison,  supra,  1  Cranch,  137,  at  pages  162,  165-166,  2  L.ed.  60, 
It  is  made  clear  that  Chief  Justice  Marshall  was  of  opinion  that  a  justice  of  the  peace 
for  the  District  of  Columbia  was  not  removable  at  the  will  of  the  President ;  and  that 
there  was  a  distinction  between  such  officers  and  officers  appointed  to  aid  the  President 
in  the  performance  of  bis  constitutional  duties.  In  the  latter  case,  the  distinction  he 
saw  was  that  'their  acts  are  his  acts'  and  his  will,  therefore,  controls  ;  and,  by  way  of 
illustration,  he  adverted  to  the  act  establishing  the  Department  of  Foreign  Affairs,  which, 
was  the  subject  of  the  'decision  of  1789.'  " 

'0  167  U.S.  324    (1897). 

"  100  U.S.  371    (1879). 

32  Conference  between  King  James  I  and  the  Judges  of  England,   12  Rep.  63    (1612). 

1^  Among  the  agencies  having  no  removal  provisions  in  their  statutes  are  the  Securi- 
ties and  Exchange  Commission  the  Federal  Communications  Commission,  the  Federal 
Deposit  Insurance  Corporation,  the  Federal  Home  Loan  Bank  Board,  the  Federal  Power 
Commission,  the  Veterans'  Administration,  the  United  States  Tariff  Commission,  the 
United  States  Employees'  Compensation  Commission,  and  the  Railroad  Retirement 
Board. 

Probably  the  reason  no  removal  provisions  were  placed  In  the  legislation  creating^ 
some  of  these  agencies,  such  as  the  FCC,  FPC  and  SEC,  is  that  they  were  established 
after  Myers  and  before  Humphreys,  and  Congress  evidently  thought  that  under  Myers^ 
It  could  not  constitutionally  limit  the  President's  removal  power.  The  Task  Force  of  the- 
First  Hoover  Commission  stated  as  to  these  three  commissions  : 

"Whatever    their    actual    legal    status,    the    members    of    several    of    them    appear    to 
consider  themselves  not  subject  to  removal  without  cause,  and  it  is  reasonable  to  assume 
that  any  attempt  to  remove  members  arbitrarly  would  stir  up  serious  controversy." 
Task  Force  Report  on  Regulatory   Commission,  The   Commission  on  Organization  of  the- 
Executive  Branch  of  Government  14    (1949). 

"  See  article  op.  cit.  N.5. 

18  Another  practical  suggestion  tangentially  related  to  the  theme  of  this  paper,  and 
strongly  related  to  the  content  of  the  "Watergate  hearings,"  would  be  to  enact  legisla- 
tion compelling  the  depoliticization  of  the  (Tabinet  and  White  House  staff.  It  is,  of 
course,  traditional  that  some  Cabinet  Members  and  White  House  staff  members  engage 
in  a  certain  amount  of  political  activity.  Until  recently  this  practice,  although  arguabl.v 
somewhat  questionable  in  any  quantity,  had  remained  largely  inoffensive  because  of 
being  kept  within  some   reasonable  bounds. 

But  the  "Watergate  hearings"  have  now  shown  what  can  happen  when  restraint  is 
abandoned  and  large  numbers  of  highly-paid  public  employees  spend  most  of  their  time- 
doing  the  work  of  one  political  party  or  candidate  at  the  taxpayer's  expense.  What 
makes  the  practice  not  only  intolerable  but  dangerous  is  the  coupling  of  vast  govern- 
ment  power  and   political   manipulation   in   the   same   hands. 

One  development  aggravating  this  danger  has  been  the  shift  of  the  role  of  the- 
President's  chief  politician  from  the  Postmaster  General  to  the  Attorney  General.  The 
Postmaster  General  presided  over  nothing  more  worrisome  that  some  patronage ;  but 
the  Attorney  General  decides  who  is  to  be  prosecuted  and  who  spared,  and  in  many 
other  ways  controls  the  law  enforcement  process  in  this  country.  To  marry  this  func- 
tion  to  that  of  head   political   operator  could   only   spell   disaster,   as  events   proved. 

To  be  realistic,  however,  one  must  make  some  allowance  for  political  functions  at 
this  level.  After  all,  no  one  denies  that  the  staffs  of  Senators  and  Congressmen  also  do. 
political  work.  The  problem  is  to  keep  such  activity  within  bounds,  and  above  all  to^ 
keep  it  from  infecting  or  being  aided  by  governmental  power. 

Congress  could  by  legislation  authorize  a  high-level  position  in  the  White  House,  with 
a  small  staff,  with  "a  dignified  title,  and  with  protolary  status  of  perhaps  cabinet  rank, 
for  the  frankly-acknowledged  function  of  handling  political  activity  by  anyone  else,  in- 
cluding Cabinet  members,   White   House   staff,   and   other    political   appointees,    with    the- 
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single  pxception  that  Department  and  Agency  officials  conld  discuss  and  defend  their 
own  programs  at  any  time,  including  during  the  course  of  a  political  campaign.  The 
President  himself,  of  coui-se  would  have  to  be  omitted  from  any  such  reform  ;  the 
problem  of  off-setting  his  inherent  political  advantages  is  a  separate  one  already  re- 
ceiving considerable  attention. 

The  suggestion  is  perhaps  a  drastic  one,  but  in  a  sense  it  is  no  more  so  than  the 
depoliticizing  of  the  Civil  Service — and  the  abuses  to  be  dealt  with  today  seem  to  be 
at  least  comparable  to  those  that  led  to  the  decision  to  take  politics  out  of  rank-and- 
file  government  employment. 

^8  This  process  is  doubly  important  in  an  administration  whose  theme  is  that  "loyalty 
is  the  name  of  the  game"— -meaning,  of  course,  personal  loyalty  to  the  President.  Such 
personal  loyalty  may  be  commendable  and  touching  within  a  small  circle  of  close  per- 
sonal assistants :  but  even  as  to  a  Cabinet  Member  it  must  be  remembered  that  his 
first  loyalty  is  to  the  law  from  which  he  derives  his  authority,  and  not  to  the  Presi- 
dent. If  he"  is  in  any  doubt  on  the  matter,  he  would  do  well  to  go  back  and  re-read  the 
oath  he  swore  on  taking  office.  When,  for  example,  that  law  commands  him  to  with- 
liold  grant  funds  from  a  school  engaged  in  racial  discrimination  (Civil  Rights  Act  of 
1964,  Title  VI),  and  the  President  commands  him  to  dispense  such  funds  anyway,  it  is 
clear  enough  where  the  Secretary's  legal  loyalty  lies,  and  being  within  something  called 
an  "Executive  Branch"  has  nothing  to  do  with  the  matter. 


[From  the  Library  of  Congress,  Legislative  Reference  Service,  Aug.  17,  1966] 

I'rom  "Attobnatus"  to  the  Department  of  Justice — An  Historical  Perspec- 
tive OF  THE  Nature  of  the  Attorney  Generalship  of  the  United  States  as 
Embodied  in  the  Department  of  Justice  Act  of  ISTO 

< Prepared  by  James  A.  Hightower,  Government  and  General  Research  Division) 

"The  due  administration  of  justice  is  tlie  firmest  pillar  of  good 
government." — George  Washington  Letter  to  Edmund  Randolph, 
September  26,  1789. 

Perhaps  the  most  remarkable  group  of  men  ever  assembled  in  one  time  and 
place  situation  were  those  intellectual  and  revolutionary  leaders  of  late 
•eighteenth  century  America  vi'ho  created  and  set  in  motion  a  great  experiment : 
the  Government  of  the  United  States.  The  singular  genius  of  these  men  lay  not 
in  their  philosophical  originality,  but  in  their  ability  to  distill,  adapt,  and 
institutionalize  the  evolutionary  and  revolutionary  experiences  of  history.  When 
■establishing  the  ofiice  of  the  Attorney  General  of  the  United  States  in  1789, 
the  First  Congress  did  not  seek  an  invention  of  the  absolutely  new,  but  it 
sought,  with  bold  innovations,  the  actualization  of  theories  and  practices  of  an 
■earlier  time.  Indeed,  the  very  concept  of  a  national  public  attorney,  as  codified 
in  Section  3.5  of  the  Judiciary  Act  of  1739  (1  U.S.  Stat.  73),  was  the  product  of 
more  than  500  years  of  trial  and  error  experimentation  in  England  and,  Bubse- 
•quently,  in  the  American  Colonies  and  States. 

ENGLISH    precedents 

In  the  very  early  days  of  English  legal  history  'attornatus'  was  a  general 
term  which  implied  no  professionalization,  but  which  was  merely  applied  to 
anyone  appearing  for  another  in  a  legal  proceeding.'^  The  accepted  legal  custom 
of  the  day,  embodied  in  Roman  and  English  law,  was  that  parties  to  a  suit 
should  themselves  appear  in  court.  The  original  concept  of  'attornatus,'  there- 
fore, was  an  agent  appointed  by  a  principal  (usually  a  nobleman)  who  was 
incapacitated  and  could  not  himself  be  present  at  a  suit  in  which  he  was  a 
party.  In  these  earlier  years  an  attornatus,  or  agent,  served  only  in  the  absence 
of  his  principal  and  was  appointed  to  conduct  only  that  particular  suit. 

English  noblemen — because  of  the  necessity  imposed  on  them  by  such  factors 
as  distance  to  courts,  amount  of  litigation,  extended  absences,  old  age,  or  other 
problems — began  the  practice  in  the  thirteenth  century  of  retaining  attorneys 
to  act  for  them  in  any  suits  in  which  they  might  be  involved  in  the  future. 
By  1278  such  an  agent  became  known  as  a  general  attorney  and  was  often 
empowered  to  appoint  other  attorneys  to  act  on  behalf  of  his  principal.^  One 
hundred  and  twenty  years  later,  the  general  attorney  began  to  be  recorded  as 
the  attorney  general : 

"The  earliest  use  of  the  term  'attorney-general'  with  which  I  have  met  occurs 
in  the  certificate  signed  by  the  Duke  of  Norfolk's  four  attorneys  general  (attor- 
nies  generalx)   testifying  to  his  embarkation  on  his  banishment  in  1398."' 
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The  King,  too,  was  not  without  his  legal  agents.  The  title  attornafus  regis 
appeared  circa  1253  (38  Henry  III)  and  was  applied  to  several  of  the  King's 
attorneys,  each  acting  independently  of  the  others  and  "each  appointed  to  care 
for  litigation  of  a  certain  type,  in  certain  courts  or  perhaps  in  certain  areas."  * 
Prior  to  this  time,  the  King's  legal  agents  had  held  numerous  titles,  although 
there  was  no  consistency.  Perhaps  the  most  numerous  of  these  early  representa- 
tives of  the  Crown  were  the  Serjeants,  a  medieval  order  of  attorneys  who  were 
schooled  in  common  law.  With  the  advent  of  King's  attorneys,  however,  the 
legal  profession  in  England  began  to  talie  its  modern  form,  and  it  was  not 
long  before  the  King's  attorneys  began  their  assent  to  the  top  of  the  legal 
hierarchy. 

The  year  1399  marked  a  major  tendency  toward  coordination  and  centraliza- 
tion of  the  King's  legal  business,  for  in  the  first  year  of  his  reign  King 
Henry  IV  appointed  William  de  Lodington  to  act  as  an  attornatus  regis  in  all 
courts.'^  Gradually,  the  authority  of  certain  of  the  King's  attorney's  was 
bi-oadened  so  that  they  might  appoint  deputies.  In  1461,  the  first  year  of 
Edward  IV,  John  Herbert  and  Henry  Sothill  were  appointed  attornatus  regis 
ad  vitam  (King's  attorney  for  life),  and,  in  the  same  year,  Richard  Fowler 
received  tlie  first  recorded  appointment  to  the  position  of  Solicitor-General.' 
It  was  in  1472,  only  twenty  years  before  Columbus  first  touched  the  soil  of  the 
"New  World,"  that  the  attorney  generalship  became  a  modern  public  oflice, 
singly  held  and  national  in  .scope : 

".  .  .[In  1472]  William  Husee  was  appointed  Attorney  General  of  England 
with  power  to  appoint  deputies  to  act  for  him  in  any  court  of  record.  Thereafter 
the  office  was  held  singly  and  the  Attorney  General  was  recognized  as  the  chief 
representative  of  the  Crown  in  the  courts." ' 

There  exists  a  semantic  subtlety  in  the  above  quotation  which  must  be 
clarified  in  order  to  explain  wliy  the  Attorney  General  of  1472  had  not  quite 
attained  his  modern  position  as  the  King's  counsel :  the  Attorney  General  is 
described  as  "the  chief  representative  of  the  Crown  in  the  coiirts."  This  is 
short  of  asserting  that,  in  1472,  he,  or  his  deputies  for  him,  constituted  the  sole 
representative  of  the  Crown  in  the  courts.  A  high  order  of  barristers  known 
as  tlie  King's  Serjeants  had  arisen  alongside  the  King's  attorneys,  and  they 
held  or  shared  many  legal  duties  which,  in  accord  with  the  modern  concept  of 
a  single,  national,  public  attorney,  properly  rested  under  the  authority  of  tlie 
Attorney  General.  The  sixteenth  century  became  a  struggle  for  dominance 
between  the  "old  guard"  Serjeants  and  the  "vanguard"  Attorney  General,  with 
the  latter  steadily  gaining  ground.  As  the  eminent  historian  of  English  law, 
William  S.  Holdsworth,  stated  it, 

"Again,  because  the  king's  Serjeants  were  Serjeants,  their  education  and 
outlook  were  the  education  and  outlook  of  common  lawyers.  As  in  the  Middle 
Ages,  it  was  the  successful  practioners  in  the  common  law  courts  who  became 
Serjeants ;  and  the  successful  Serjeants  who  became  king's  Serjeants.  But,  in  the 
sixteenth  and  seventeenth  centuries,  the  king  required  lawyers  who  were  versed, 
not  only  in  the  common  law,  but  also  in  the  law  administered  outside  the 
common  law  coiirts.  He  required  also  lawyers  who  were  conversant  with  the 
political  problems  of  the  day."  * 

After  1472,  the  Attorney  General  gradually  absorbed  the  power  of  the 
Serjeants  until,  in  1604,  "the  attorney -general  was  the  only  person  who  could 
take  the  initiative  in  legal  proceedings  on  behalf  of  the  crown."  *  From  one  of 
many  legal  officers  serving  the  King  in  1253,  the  Attorney  General  rose  to 
become,  in  1604,  the  only  legal  representative  of  the  Crown  recognized  by  the 
courts. 

A  rising  tide  of  democracy  began  to  move  in  sixteenth  century  England,  and. 
by  the  end  of  the  century,  substantial  power  had  flowed  into  the  House  of 
Commons.  It  soon  became  important  that  these  new  policy-makers  be  advised 
of  the  legal  aspects  of  the  legislation  that  they  considered,  so,  in  1673,  Attorney 
General  Francis  North  was  seated  in  the  House  of  Commons,  a  practice  con- 
tinued thereafter."  Because  the  importance  of  the  Attorney  General  as  an 
officer  of  the  state  increased  as  the  English  concept  of  Cabinet  Government  was 
being  institutionalized  during  the  late  seventeenth  century,  he  became  an 
integral  part  of  the  ministry  and,  as  such,  was  fully  thrust  into  the  realm  of 
politics,  since  his  continuance  in  office  was  dependent  on  the  support  of  tlie 
House  of  Commons." 
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THE  COLONIAL  EXPERIENCE 

Thus,  the  Attorney  Oeueral  of  England  attained  liis  modern  posture — both  aa 
legal  officer  and  political  participant — at  the  time  the  American  Colonies  were 
being  settled ;  and  it  was  to  this  image  that  the  Colonists  looked  when  estab- 
lishing the  legal  officers  within  their  governments.  As  Sewall  Key  noted  in  his 
study  of  the  attorney  generalship  in  America : 

"In  each  colony  the  office  of  Attorney  General  was  created  and  that  officer 
became  possessed  with  the  common  law  powers  and  duties  of  his  prototype  in 
England,  except  as  changed  by  specific  statute  or  charter."  ^- 

Lewis  W.  Morse,  in  his  compilation  of  American  Colonial  and  State  Attorneys 
General,  reports  that  "The  earliest  known  record  of  the  office  is  the  appoint- 
ment of  Richard  Lee  as  Attorney  General  [of  the  Colony  of  Virginia]  on 
October  12,  16-J3."  "  In  a  sense  Lee  and  his  counterparts  in  the  other  British 
Colonies  of  America  were  delegates  of  the  Attorney  General  of  England,  for 
they  were  generally  appointed  by  the  Crown  through  the  Governor  of  the 
Colony  or  other  designated  executive  officer."  It  was  their  duty  to  protect  the 
interests  of  the  King  in  the  colonies  of  the  Crown.  Their  success  in  this  legal 
sphere  was  less  than  commendable — again,  Mr.  Sewall  Key  : 

"In  general  the  conduct  of  the  office  of  Attorney  General  in  the  various 
Colonies  was  far  from  satisfactory.  This  was  due  to  many  causes  but  chiefly 
to  the  failure  to  define  properly  the  duties  of  the  office,  poor  appointees,  the- 
lack  of  sufficient  remuneration  to  interest  able  men,  and  the  need  of  some 
centralized  control."  ^ 

For  the  purposes  of  this  study,  the  first  and  last  explanations  rendered  by 
Mr.  Key  are  the  most  important :  "define  properly  the  duties  of  the  office,"  and_ 
"need  of  some  centralized  control."  It  will  be  shown  later  that  the  American 
response  to  these  two  needs  shaped  the  office  of  the  Attorney  General  of  the 
United  States  as  it  is  known  today. 

In  addition  to  the  duty  of  representing  the  Crown  in  court,  the  American 
Colonial  Attorneys  General  were  charged  with  political  responsibilities  Bimilar 
to  the  Attorney  General  of  England.  They  were  usually  members  of  the  Execu- 
tive and  Legislative  Councils  which  governed  the  Colonies  and  they  served  as 
advisers  to  the  officers  of  the  colonial  governments.^®  Thus,  political  participa- 
tion, in  the  sense  of  being  involved  in  the  political  process  of  policy  making 
and  execution,  was  an  inherent  quality  of  the  Attorney  Generalship  from  the- 
outset  of  its  American  experience. 

England  had  attained  a  national  public  attorney  in  the  year  1672.  During  the 
seventeenth  and  early  eighteenth  centuries  the  Attorney  General  of  England, 
at  lease  in  a  de  jure  sense,  served  as  the  national  Attorney  General  for  the 
Colonies.  In  a  de  facto  sense,  however,  the  great  distance  to  America,  com- 
plicated by  a  swelling  movement  toward  independence,  made  his  authority  over 
Colonial  Attorneys  General  merely  emblematic.  As  noted  above,  a  primary 
complaint  of  the  Colonists  concerning  their  Attorneys  General  was  that  there 
was  a  lack  of  centralized  control  on  a  national  scale.  Indeed,  in  the  1690's  the 
conscientious  Edward  Randolph,  Surveyor  General  of  His  Majesty's  Customs 
for  North  America,  complained  to  the  King  that  the  Attorneys  General  of  the 
Colonies  "were  either  ignorant  or  corrupt,"  "  and  he  recommended  a  thoughtful 
plan  to  centralize  the  authority  and  supervision  of  these  legal  officers.'^ 
Although  his  plan  was  adopted  in  part,  the  problem  persisted  and  remained 
unresolved. 

The  Colonial  experience  in  America  made  no  substantial  alteration  in  the 
development  of  the  Attorney  Generalship  as  a  governmental  office.  This  is 
understandable,  for  it  must  be  remembered  that  the  majority  of  the  early 
Colonists  in  America,  particularly  the  British,  were  economic  or  religious 
opportunists — not  social  or  political  revolutionaries.  The  British  colonials  were 
essentially  loyalists,  and  as  the  dominant  social,  political,  and  economic  force 
in  an  unknown  and  virgin  land  they  turned  to  familiar  institutions  when 
establishing  their  society.  This  period  is  important  not  for  the  changes  wrought 
on  the  Attorney  Generalship,  but  for  the  fact  that  the  office  was  imported 
essentially  intact  from  England  and  given  a  vote  of  confidence.  This  is  not 
to  say  that  the  Colonists  were  entirely  content,  for,  as  has  been  noted,  they 
did  experience  shortcomings ;  but  the.se  were  complaints  about  the  personnel 
and  the  administration  of  the  office — not  about  the  concept  of  a  single, 
national,  public  attorney  as  it  w^as  known  in  England.  In  their  work,  Federal- 


Footnotes  at  end  of  article. 


408 

Justice,  Homer  Cummings  and  Carl  McFarland  indicate  American  satisfaction 
with  this  concept  of  the  office  of  Attorney  General : 

"The  coming  of  independence  brought  no  sharp  break  with  the  past  so  far  as 
the  administration  of  justice  was  concerned.  New  judges  and  new  law  officers 
replaced  their  royalist  predecessors.  .  .  .  Basically,  the  powers  and  duties  of  an 
American  [State]  attorney  general  were  those  of  the  attorney  and  eolicitor 
general  of  England."  '* 

Surely,  changes  would  come  as  the  Americans  developed  the  office  to  fit  its 
■governmental  needs,  but  the  Attorney  Generalship  came  to  this  continent  as  a 
British  institution,  and  its  development  in  the  Colonial  and  State  periods 
of  America  was  largely  an  attempt  to  see  the  administration  of  the  office 
maintain  the  British  standard  of  effectiveness.  At  the  time  independence  was 
proclaimed  in  1776,  each  of  the  thirteen  States  had  its  own  legal  officer,  and 
the  Attorney  Generalship  of  America  still  had  not  attained  the  single,  national 
character  it  enjoyed  in  England.  The  continuity  and  development  of  a  public 
legal  office  as  conceived  in  England  was  now  dependent  on  the  actions  of  the 
new  government  in  America. 

DECENTRALIZATION    DEVELOPS,    1774-1789 

The  First  and  Second  Continental  Congresses,  which  governed  the  United 
•Colonies  and,  following  the  Declaration  of  Independence,  the  United  States, 
^were  too  preoccupied  with  the  exigencies  of  war  and  the  business  of  stabilizing 
their  new  union  to  be  much  concerned  with  establishing  a  coherent  system  of 
legal  officers  for  the  administration  of  justice. 

Necessity  eventually  prevailed,  however,  as  the  Revolutionary  War  continued, 
for  debts  to  and  of  the  United  States  Government  began  to  find  their  way  into 
courts.  Faced  with  this  imperative,  the  Continental  Congress  was  compelled 
to  seek  some  means  of  public  representation  in  the  courtroom.  Their  solution 
was  to  employ  an  attorney  in  the  individual  states  to  represent  the  U.S. 
■  Government  in  the  courts  of  that  State : 

"The  delegates  for  the  State  of  New  York,  laid  before  Congress  a  letter  of  14 
[January  1781],  from  John  M'Kesson.  which  being  read,  it  was  thereupon. 

Resolved,  That  a  procurator  be  appointed,  during  the  pleasure  of  Congress, 
to  prosecute  in  behalf  of  Congress  for  debts  due  to,  or  frauds  committed  against 
these  United  States  in  the  State  of  New  York."  ^ 

Thus,  the  first  legal  office  of  a  United  States  Government  was  neither  singly  held 
nor  national  in  scope. 

The  year  1781  was  of  great  significance  in  the  struggle  to  erect  a  workable 
national  government  in  America.  Signs  existed  to  indicate  that  the  war  was 
drawing  to  a  close,  and  Congress  began  to  turn  its  attention  to  a  governmental 
structure.  On  February  16,  1781,  the  Delegates  received  a  committee  report 
which  included  a  proposal  for  a  national  Attorney  General : 

"That  an  Attorney  General  for  the  United  States  be  appointed  by  Congress, 
whose  duty  shall  be  to  prosecute  all  splits  in  behalf  of  the  United  States.  To 
give  his  advice  on  all  such  matters  as  shall  be  referred  to  him  by  Congress. 
And  when  any  case  shall  arise  in  any  of  these  states,  where  his  personal 
attendance  is  rendered  impracticable,  he  shall  be  authorized  to  appoint  a 
Deputy  or  Deputies  to  prosecute  the  said  suit."  ^ 

Here,  then,  was  a  sweeping  provision  which  held  the  potential  for  establish- 
ing a  well-ordered,  national  legal  office  in  which  the  authority  for  the  conduct 
of  the  legal  affairs  of  the  Federal  Government  was  vested  in  one  person, 
responsible  to  Congress.  Unfortunately,  the  report  was  recommitted,  following 
amendments  and  debate,  on  February  23.  1781,  and  it  was  never  acted  on.*'^ 
The  Government's  legal  business,  then,  remained  in  the  hands  of  Congression- 
allv  appointed  procurators  in  the  several  States  for  the  duration  of  the  Congress 
of  the  Confederation,  1781-1789.=' 

The  decentralization  of  the  Attorney  Generalship  during  the  years  of  inde- 
pendence and  Confederation  is  more  imderstandable  when  viewed  in  the  per- 
spective of  the  general  political  attitude  of  the  period.  Having  just  paid  the 
price  of  war  to  snap  the  bond  of  a  government  which  they  considered  tyran- 
nical, the  States  were  fiercely  protective  of  their  independence  and  sovereignty. 
The  entire  governmental  organization  was  weak — there  was,  for  example,  no 
federal  executive  or  judiciary.  The  Thirteen  States  were  not  yet  ready,  as 
Morison  and  Commager  phrase  it,  "to  surrender  the  substance  of  sovereignty 
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for  the  shadow  of  union."  "  Thus,  they  tolerated  an  ineffective  legal  administra- 
tion rather  tlian  submit  to  a  national  Attorney  Generalship.  A  waning  of  this 
spirit  of  strict  State  sovereignty,  combined  with  the  glaring  weaknesses  of  loose 
confederation,  led  the  Congress  to  propose,  on  February  21,  1787,  a  convention 
of  State  delegates  to  "render  the  federal  Constitution  adequate  to  the  exi- 
gencies of  Government  and  the  preservation  of  the  Union."  ^ 

THE    ATTORNEY    GENERAL    AND    THE    CONSTITUTION 

The  Delegates  of  the  Thirteen  States,  meeting  in  Constitutional  Convention 
in  Philadelphia  from  May  25  to  September  27,  1787,  appear  to  have  been 
conspicuously  silent  regarding  the  Attorney  Generalship.  Neither  in  the  records 
of  their  debates  and  proceedings,  nor  in  the  Constitution  itself,  nor  even  in 
the  subsequent  records  of  the  various  ratification  proceedings  is  there  a 
specific  mention  uf  a  national  attorney  for  the  public.  In  both  a  general  and  a 
specific  sense,  however,  the  office  of  the  Attorney  General  of  the  United  States 
is  as  much  a  product  of  the  years  of  Constitutional  creation  (1787-1789)  as 
were  those  governmental  institutions  for  which  the  Document  explicitly  pro- 
vided. 

In  the  general  sense,  the  very  nature  of  the  Constitution  anticipated  a 
national  Attorney  General,  for  it  was  a  national  government  that  was  contem- 
plated. The  preamble  to  the  Constitution  declares  "We  the  People" — not,  "We 
the  States."  The  implication  here,  as  historians  Morison  and  Commager  note, 
is  that  the  Federal  Government  is  based  directly  on  the  people,  not  on  the 
States : 

"For  the  essence  of  the  Constitution,  and  a  secret  of  its  success,  was  the 
complete  and  compulsive  operation  of  the  central  government  upon  the  indi- 
vidual citizen,  within  the  scope  of  its  limited  powers.  It  was  cai'efuUy  discussed 
whether  the  new  government,  like  the  old,  should  depend  upon  the  sanction  of 
state  governments,  and,  in  the  last  resort,  upon  the  coercion  of  sovereign  states 
by  force  of  arms ;  or  whether  the  Federal  Government  should  create  its  own 
sanctions,  enforce  them  by  its  own  courts  and  officials,  and,  in  the  last  resort, 
by  the  coercion  of  individuals.  The  latter  system,  which  Oliver  Ellsworth 
called  the  coercion  of  law,  was  finally  adopted."  "*' 

Under  this  theory,  national  governmental  institutions,  not  existing  State 
machinery,  wei'e  to  be  employed.  This  preference  for  national  institutions,  as 
embodied  in  the  nature  of  the  Constitution,  may  be  coupled  with  yet  another 
general  factor  to  show  that  the  Framers  intended  a  national  legal  ofiice.  The 
successful  experience  of  England,  which  had  established  a  national  Attorney 
General  in  1472,  and  the  unfortunate  experience  of  the  Colonies  and  the  States, 
where  decentralization  produced  mal-administration  of  the  government's  legal 
business,  clearly  demonstrated  the  need  in  America  for  a  national  Attorney 
General.  Even  the  Continental  Congress,  which  was  entirely  dependent  for 
power  on  sovereign  States,  had  felt  the  need  in  1781  of  considering  a  public 
attorney  for  the  entire  Union.  It  is  doubtful  that  this  same  need  was  un- 
recognized only  six  years  later  when  a  truly  national  government  was  being 
erected. 

The  general  factors  put  forth  above  indicate  that  the  conduct  of  the  Govern- 
ment's legal  business  was  recognized  by  the  Founders  as  a  national  function. 
The  truth  of  this  generalization  must  be  found  in  specifics,  for,  as  suggested 
in  the  outstanding  document,  History  of  tJie  Formation  of  the  Union  Under  the 

Constitution: 

"In  general,  the  national  government  is  granted  only  such  powers  as  are 
necessary  for  the  proper  discharge  of  purely  national  functions,  such  as  could 
not  be  discharged  by  the  states,  acting  either  separately  or  through  interstate 
compacts."  ^ 

Under  this  concept  of  limited  government  a  national  Attorney  Generalship 
may  be  said  to  have  been  anticipated  only  if  there  exists  in  the  Constitution 
specific  sections  in  which  power  is  provided,  either  explicitly  or  implicitly ; 
for  the  creation  of  the  oflSce. 

As  has  been  noted  already,  there  is  no  section  of  the  Constitution  which 
explicitly  treats  the  office  of  Attorney  General.  It  seems  hardly  necessary  to 
point  out,  however,  that  the  Constitution  fails  expressly  to  provide  for  a 
Department  of  State,  a  Cabinet,  judicial  review.  Congressional  investigations. 
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and  many  other  institutions  which  are  considered  fundamental  to  the  govern- 
mental scheme  of  the  United  States.  It  is  unavailing  to  argue  that  the  Attorney 
Generalship  like  these  other  institutions,  was  not  contemplated  as  a  national 
function  merely  because  it  is  not  explicitly  mentioned : 

"Although  the  powers  of  the  national  government  are  limited  in  number, 
they  are  not  limited  in  degree.  Wherever  tlie  people  have  granted  a  power  to 
the  government  it  is  a  complete  power,  and  that  which  is  implied  is  as  much 
a  part  of  the  Constitution  as  that  which  is  expressed."  ^ 

There  are  several  grants  of  power  in  the  Constitution  which  clearly  imply 
the  Framer's  intent  that  there  be  a  national  legal  office  for  the  Government. 
The  role  of  the  Executive  Branch  of  the  Government  demands  that  legal  advice 
be  available,  for  it  is  provided  in  Article  II,  Section  3,  Clause  1,  that  "He 
[the  President]  shall  from  time  to  time  give  to  the  Congress  Information  of 
the  State  of  the  Union,  and  recommend  to  their  Consideration  such  measures 
as  he  shall  judge  necessary  and  expedient  .  .  .  ." "'  To  propose  legislation  re- 
quires the  benefit  of  attorney.  The  President  is  further  commanded,  both  in 
his  oath  of  office  (Article  II,  Section  1,  Clause  8)  and  in  Article  II,  Section  3, 
Clause  1,  to  "take  care  that  the  Laws  be  faithfully  executed  .  .  .  ."  To  apply 
the  laws  of  Congress  on  a  day  to  day  basis  implies  the  quasi-judicial  necessity 
of  interpreting  the  meaning  of  the  laws  and  assuring  that  their  application  in 
each  particular  case  is  commensurate  with  the  intent  of  Congress  and  in 
keeping  with  the  spirit  of  the  Constitutional  provision  on  which  each  particular 
law  is  based.  For  this,  the  President  needs  the  constant  advice  of  counsel. 

The  Founders  anticipated  the  President's  need  for  advice  when  they  provided, 
in  Article  II,  Section  2,  Clause  1,  that  ".  .  .  he  may  require  the  opinion,  in 
writing,  of  the  principal  officer  in  each  of  the  executive  Departments,  upon  any 
Subject  relating  to  the  Duties  of  their  respective  Offices  .  .  .  ."  Wisely,  the 
Constitution  does  not  enumerate  these  "Officers."  It  does,  however,  establish 
two  classes  of  officers  for  the  Federal  Government  and  provides  for  their  ap- 
pointment : 

".  .  .  he  [the  President]  shall  nominate,  and  by  and  with  the  Advice  and 
Consent  of  the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and 
Consuls,  Judges  of  the  Supreme  Court,  and  all  other  Officers  of  ther-  United 
States,  whose  Appointments  are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  Law :  but  the  Congress  may  by  Law  vest  the  Appoint- 
ment of  such  inferior  Officers,  as  they  think  proper,  in  the  President  alone,  in 
the  Courts  of  Law,  or  in  the  Heads  of  Departments." 

[Article  II,  Section  2,  Clause  2] 
Under  this  Constitutional  provision,  the  President  may  acquire  either  a  superior 
or  an  inferior  officer,  as  Congress  directs,  to  give  him  the  legal  advice  essential 
to  his  office. 

The  exposition  of  the  judicial  power  of  the  Federal  Government  indicates 
that  there  are  certain  cases  which  are  national  by  nature — i.e.,  cases  which 
are  not  amenable  to  adjudication  by  the  several  States.  Article  III,  Section  2, 
Clause  1,  of  the  Constitution  specifies  the  extent  of  this  type  of  litigation: 

"The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity,  arising 
under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties  made,  or 
which  shall  be  made,  under  their  Aiithority ; — to  all  Cases  affecting  Ambas- 
sadors, other  public  Ministers  and  Counsuls ; — to  all  Cases  of  admiralty  and 
maritime  Jurisdiction ; — to  Controversies  between  two  or  more  States ; — be- 
tween a  State  and  Citizens  of  different  States ; — between  Citizens  of  the  same 
State  claiming  Lands  under  Grants  of  different  States,  and  between  a  State, 
or  the  Citizens  thereof,  and  foreign  States,  Citizens,  or  Subjects." 

These  cases  could  not  be  dealt  with  by  the  individual  States,  but  the  question 
still  remained  as  to  whether  a  national  system  for  the  administration  of 
justice  would  be  devised,  or  whether  the  National  Government  would  employ 
existing  State  court  machinery  to  decide  federal  cases  as  it  had  done  under 
the  Articles  of  Confederation.  The  New  Jersey  Plan  favored  the  latter  method, 
whereas  the  Virginia  Plan  argued  the  former.  This  matter  was  debated  at 
length  in  the  Constitutional  Convention,  and  finally  a  compromise  was  reached. 
On  June  5,  1787,  James  Wilson,  of  Pennsylvania,  and  James  Madison,  of 
Virginia,  proposed  "that  the  National  Legislature  be  empowered  to  institute 
inferior  tribunals."  ^  This  proposal  carried  by  a  vote  of  eight  States  to  two, 
with  the  New  York  Delegates  divided.  This  compromise  is  embodied  twice  in 
the  Constitution :  Article  I,   Section  8,   Clause  9,   grants   Congress  the  power 
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"To  constitute  Tribunals  inferior  to  the  supreme  Court,"  and  Article  III, 
Section  1,  Clause  1,  provides  that  "The  judicial  Power  of  the  United  States, 
Shall  be  vested  in  one  supreme  Court,  and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish." 

Certain  types  of  litigation  are,  by  definition,  the  prerogative  of  the  National 
Government  as  a  sovereign  nation,  and  the  Congress  is  empowered  to  provide 
a  system  for  the  national  administration  of  justice.  Both  of  these  factors  imply 
the  existence  of  a  national  attorney.  The  authors  of  the  Constitution  did  not 
explicitly  establish  an  Attorney  General  for  the  United  States,  but  they  clearly 
anticipated  the  office  and  included  provisions  allowing  for  its  creation.  As 
noted  in  Ilistory  of  the  Formation  of  the  Union  Under  the  Constitution. 

".  .  .  the  Framers  showed  the  wisdom  of  adhering  to  main  ideas,  to  a  scheme 
of  government,  not  a  code  of  laws,  leaving  to  Congress  to  fill  in  the  details."  '"^ 

THE    JUDICIARY    ACT    OF     17  89 

The  First  Congress  of  the  United  States,  which  convened  in  New  York  City 
on  March  4,  1789,  and  adjourned  on  September  29,  1789,  may  accurately  be 
considered  an  extension  of  the  Constitutional  Convention.  The  character  of 
both  the  Executive  and  Judicial  Departments  of  the  new  Government  depended 
on  enactments  made  by  this  Congress.  Thus,  the  Department  of  War  was 
created  on  August  7,  1789;  the  Department  of  Treasury  was  approved  by 
Presidential  signature  on  September  2,  1789 ;  the  Department  of  State  was 
estal)lished  on  September  18,  1789 ;  and  the  bill  to  erect  the  Federal  Judiciary 
was  signed  on  September  24,  1789. 

Although  Congress  ofiicially  convened  on  March  4,  1789,  it  was  not  until 
April  6,  1789,  that  the  Senate  was  able  to  muster  a  quorum  and  conduct 
business.  On  its  second  day  of  business,  April  7,  1789,  it  was 

''Ordered,  That  Mr.  Ellsworth,  Mr.  Paterson,  Mr.  Maclay,  Mr.  Strong,  Mr. 
Lee,  Mr.  Bassett,  Mr.  Few  and  Mr.  Wingate  be  a  committee,  to  bring  in  a  bill 
for  organizing  the  Judiciary  of  the  United  States."  ^^ 

On  April  13,  1789,  Messrs.  Carroll  and  Izard  were  added  to  the  committee  ^ 
so  that  each  State  represented  in  the  Senate  at  the  time  would  have  a  hand 
in  drafting  this  vital  law.^ 

These  ten  Senators  were  eminently  qualified :  Oliver  Ellsworth,  of  Connecticut, 
had  been  a  State  Attorney ;  William  Paterson,  of  New  Jersey,  had  served  his 
State  as  its  Attorney  General ;  and  Caleb  Strong,  of  Massachusetts,  had  served 
as  a  County  Attorney.  The  handwritings  of  there  three  men  dominate  the 
original  draft  of  the  Senate  bill.^  AVith  the  exceptions  of  Ralph  Izard,  of  South 
Carolina,  Richard  Henry  Lee,  of  Virginia,  and  Paine  Wingate,  of  New  Hamp- 
shire, the  committee  was  comprised  of  men  who  had  practiced  law.  Ellsworth 
had  been  a  Judge  of  the  Connecticut  Supreme  Court  of  Errors ;  William  Maclay, 
of  Pennsylvania,  had  served  as  a  Judge  of  the  Court  of  Common  Appeals  in  his 
State ;  Lee,  though  he  never  practiced  law,  had  been  a  Justice  of  the  Peace  in 
Virginia  and  had  a  good  knowledge  of  law ;  and  William  Few,  of  Georgia,  had 
served  in  his  State  as  a  County  Judge.  Five  of  the  committee  members — 
Ellsworth,  Paterson,  Strong,  Few,  and  Richard  Bassett,  of  Delaware — had 
been  members  of  the  Constitutional  Convention.  This  was  the  caliber  of  men 
carefully  chosen  by  the  First  Congress  to  provide  a  national  system  of  legal 
administration.  Included  in  their  bill,  first  reported  to  the  full  Senate  on  June 
12,  1789.^  was  the  first  codification  of  the  ofiice  of  Attorney  General  for  the 
United  States. 

As  reported  to  the  Senate  by  Mr.  Lee,  Section  32  of  "a  bill  to  establish  the 
judicial  courts  of  the  United  States"  provided  for  the  appointment  of  an 
Attorney  General  by  the  Supreme  Court  of  the  United  States."  Likewise,  the 
Federal  district  attorneys,  created  by  the  same  Section  of  the  bill,  were  to  be 
appointed  by  their  respective  Federal  District  Courts.  As  originally  conceived, 
therefore,  the  Attorney  General  of  the  United  States  was  to  be  an  "inferior" 
officer  of  the  Government,  responsible  mainly  to  the  Supreme  Court — ".  .  .  Con- 
gress may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  De- 
partments" (Article  II.  Section  2,  Clause  2;  emphasis  supplied). 

After  the  first  reading  on  June  12,  1789,  the  bill  was  assigned  a  second 
reading  for  June  22.  The  second  reading  and  Senate  debate  proceeded  for  the 
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twelve  business  days  between  June  22  and  July  6,  1789,  on  which  date  the  bill 
was  assigned  July  7,  1789,  for  its  third  reading.  The  third  reading  proceeded 
for  six  business  days  and,  on  July  13,  1789,  it  was  re-committed  to  be  en- 
grossed. The  Journal  of  the  Senate  reports  the  following  action  on  Friday,  July 
17,  1789: 

"The  engrossed  bill  "to  establish  the  Judicial  Courts  of  the  United  States,' 
was  read;  and,  upon  the  question,  'Shall  the  bill  passV  the  yeas  and  nays 
being  required  by  one-fifth  of  the  Senators  present,  the  determination  was  as 
follows : 

Yeas. — Messrs.  Bassett,  Carroll,  Dalton,  Ellsworth,  Elmer,  Few,  Gunn,  Henry, 
Johnson,  Izard,  Morris,  Paterson,  Read,  and  Strong. 

Nays. — Messrs.  Butler,  Grayson,  Langdon,  Lee,  Maclay,  and  Wingate. 

So  the  bill  passed  [14  to  6],  and  the  Secretary  was  directed  to  carry  the 
same  to  the  House  of  Representatives  for  concurrence."  ^ 

For  the  purpose  of  this  study,  the  bill  which  was  carried  to  the  House  of 
Representatives  was  quite  different  from  the  original  draft  of  the  committee. 
Sometime  during  the  debate  that  ensued  between  the  second  reading  on  June 
22,  1789,  and  the  re-committment  for  engrossing  on  July  13,  1789,  the  appoint- 
ment by  the  Courts  of  the  district  attorneys  and  the  Attorney  General  of  the 
United  States  w^as  adopted."*  On  August  22,  1789,  Christopher  Gore,  soon  to  be 
the  first  United  States  Attorney  for  the  District  of  Massachusetts,  wrote  to 
Senator  Ruf  us  King,  of  New  York,  concerning  this  change : 

"The  report  of  the  Committee  to  the  Senate  made  the  Attorney  for  the 
district  to  rest  on  the  District  Judge  for  his  appointment,  but  the  Act  as 
transmitted  from  the  Senate  to  the  Plouse  only  declared  that  such  an  officer 
should  be  appointed.  I,  therefore,  conclude  that  if  the  Act  passes  in  its  present 
form,  the  district  attorney  must  be  appointed  by  the  President."  *" 

Mr.  Gore's  conclusion  was  well  founded  and  was  as  applicable  to  the  At- 
torney General  as  to  the  district  attorneys.  The  new  provision  for  the  Attorney 
General  (Section  35  of  the  final  Senate  Bill;  Section  32  of  the  Draft  Bill) 
merely  read  that  "there  shall  also  be  appointed  a  meet  person,  learned  in  the 
law,  to  act  as  attorney-general  for  the  United  States  .  .  .  ."  Because  the  pro- 
vision said  iiothing  to  the  contrary,  it  could  only  be  assumed  that  the  Attorney 
General's  appointment  rested  with  the  President.  There  was,  however,  much 
more  involved  than  the  mere  locus  of  the  power  of  appointment — the  very 
nature  of  the  office  had  changed.  As  discussed  above.  Article  II,  Section  2, 
Clause  2,  of  the  Constitution  gives  Congress  discretionary  power  to  vest  the 
appointment  of  certain  inferior  officers  "in  the  President  alone,  in  the  Courts 
of  Law,  or  in  the  Heads  of  Departments."  The  office  of  Attorney  General, 
however,  was  no  longer,  as  in  the  Draft  Bill,  filled  by  Supreme  Court  appoint- 
ment. Nor  did  the  new  language  of  the  provision  vest  his  appointment  in  the 
President  alone  or  the  Heads  of  Departments.  Thus,  in  keeping  with  the 
Constitutional  provision  for  appointment,  and  because  the  language  of  the  bill 
did  not  direct  otherwise,  only  one  method  remained :  the  President  would 
nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate,  would  appoint 
the  Attorney  General  for  the  United  States.  This  meant  that  the  Attorney 
General  was  no  longer  an  "infei'ior  officer,"  but  had  become  an  "Officer  of  the 
United  States." 

The  Senate  bill  was  received  in  the  House  of  Representatives  on  July  20, 
1789,  and  sent  to  a  Committee  of  the  Whole,  but  no  action  was  taken  until 
August  24,  1789.  Although  the  House  made  a  number  of  amendments  to  the 
Senate  bill,  none  of  them  dealt  with  Section  35.  The  House  passed  the  bill  as 
amended  on  September  17,  1789,  and  returned  it  to  the  Senate.  After  minor 
changes,  the  House  and  Senate  agreed  to  a  final  bill  which  was  enrolled  and 
subsequently  signed  by  Speaker  Muhlenberg  and  Vice  President  Adams  on 
September  22,  1789."^  On  September  24,  1789,  President  George  Washington 
signed  "An  Act  to  establish  the  Judicial  Courts  of  the  United  States"  (1  U.S. 
Stat.  73),  of  which  Section  35  codified  for  the  first  time  under  a  United  States 
Government  a  national  public  attorney  : 

"And  there  shall  also  be  appointed  a  meet  person,  learned  in  the  law,  to 
act  as  attorney-general  for  the  United  States,  who  shall  be  sworn  or  affirmed 
to  a  faithful  execution  of  his  office ;  whose  duty  it  shall  be  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court  in  which  the  United  States  shall  be 
concerned,  and  to  give  his  advice  and  opinion  upon  questions  of  law  when 
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required  by  the  President  of  the  United  States,  or  when  requested  by  the  heads 
of  any  of  the  departments,  touching  any  matters  that  may  concern  their  depart- 
ments, and  shall  receive  such  compensation  for  his  services  as  shall  by  law 
be  provided." 

THE  OFFICE  IN   OPERATION — EARLY  EOLE  AND   STATUS 

The  Act  directed  the  Attorney  General  to  serve  as  advisor  to  the  President 
and  department  heads,  thereby  thrusting  him  into  the  quasi-political  realms 
of  policy  making  and  execution.  This  political  role  soon  became  institutionalized 
as  he  was  integrated  into  the  Cabinet.  His  responsibilities  as  legal  officer, 
liowever,  were  simply  to  represent  the  Government  in  the  Supreme  Court. 
Unlike  the  1781  bill  introduced  in  the  Continental  Congress,  the  Act  of  1789 
granted  him  no  power  to  appoint  deputies  or  to  control  the  district  attorneys. 
In  effect,  the  first  Attorney  General  of  the  United  States  was  in  the  same 
position  as  William  Husee,  Attorney  General  of  England  in  1472:  he  was  the 
chief  representative  of  the  Government  in  the  courts,  but  he  was  not  the  sole 
representative.  Just  as  Husee  had  his  King's  Serjeants,  the  U.S.  Attorney 
General  had  his  district  attorneys.  The  need  for  reforms  was  soon  evident. 

Although  the  Judiciary  Act  of  1789  made  the  Attorney  General  an  Officer 
of  the  United  States,  he  was  not  on  a  par  with  his  fellow  officers  in  the 
Executive  departments.  Unlike  the  Secretaries  of  Treasury,  State,  and  War,  the 
Attorney  General  was  not  an  administrator.  In  his  four-volume  study  of 
administrative  history,  Leonard  D.  White  describes  this  unique  status: 

"He  was  not  placed  in  supervisory  charge  of  the  attorneys  of  the  United 
States,  whose  offices  were  created  by  the  same  act.  He  had  no  establishment, 
not  even  a  .single  clerk.  His  private  law  office  was  the  seat  of  his  official  duties. 
He  was  directed  to  appear  only  in  ca.ses  before  the  Supreme  Court,  leaving 
the  district  attorneys  in  full  possession  of  cases  involving  the  interests  of  the 
United  States  in  the  district  courts.  He  was  assigned  no  duties  in  connection 
with  the  operation  of  the  courts.  He  received  no  reports  and  was  in  a  curious 
way  disconnected  from  the  actual  conduct  of  the  business  of  government."  '^ 

Thus,  the  Attorney  General  was  not  an  administrator  because  he  had 
nothing  to  administer.  In  a  very  real  sense,  the  Attorney  General  was  no  more 
than  a  lawyer  retained  by  the  Government  to  render  legal  advice  and  conduct 
certain  cases  on  its  behalf.  Neither  were  his  legal  services  exclusively  retained 
by  the  Government.  By  Act  of  September  23,  1789,  the  Attorney  General  was 
to  be  compensated  at  the  rate  of  .$1,500  per  year  (1  U.S.  Stat.  72)— well 
below  the  $3,500  per  year  allowed  the  Secretaries  of  Treasury  and  State  and 
the  $3,000  per  year  paid  the  Secretary  of  War  (1  U.S.  Stat.  67).  President 
Washington,  in  a  letter  tendering  the  position  of  Attorney  General  to  Edmund 
Randolph,  explained  the  reasoning  of  a  lower  salary : 

"The  salary  of  this  office  appears  to  have  been  fixed  at  what  it  is  from  a 
belief  that  the  station  would  confer  pre-eminence  on  its  possessor,  and  procure 
for  him  a  decided  preference  of  professional  employment."  ^' 

In  short,  the  Attorney  General  was  expected  to  engage  in  private  practice.  As 
a  single,  national,  public  administrator  of  justice,  the  Attorney  Generalship  of 
the  United  States  in  1789  was  embryonic  at  best.  At  this  stage  the  Attorney 
General  was  the  chief — but  not  the  only — legal  representative  of  the  Govern- 
ment ;  just  as  the  Government  was  the  chief — but  not  the  only — client  in  the 
Attorney  General's  law  practice.  Edmund  Randolph,  the  first  incumbent  of 
the  office,  characterized  his  peculiar  situation  as  follows : 

"I  am  a  sort  of  mongrel  between  the  State  and  the  U.S. ;  called  an  officer  of 
some  rank  under  the  latter,  and  yet  thrust  out  to  get  a  livelihood  in  the 
former — perhaps  in  a  petty  mayor's  or  county  court."  ** 

It  is  appropriate  to  note  here,  though  only  briefly,  that  although  the  Attorney 
General's  role  as  legal  officer  was  meager  during  the  formative  years  of  the 
Government,  his  political  role  flowered  very  early.  This  was  due  to  two 
primary  factors:  (1)  the  early  emergence  of  issues  involving  questions  of 
constitutional  law  (such  as  creation  of  a  national  bank)  necessitated  the 
President's  consultation  with  the  Attorney  General  in  order  to  develop  lines  of 
policy:  and  (2)  the  first  Attorney  General  for  the  United  States,  Edmund 
Randolph,  was  a  man  of  broad  talents,  and  a  close  personal  friend  and  con- 
fidant of  President  Washington.  By  1792.  Attorney  General  Randolph  was  in 
regular  attendance  at  Cabinet  meetings.  From  the  outset,  then,  the  Attorney 
General  was  a  member  of  the  Cabinet,  though  his  statutory  position  was  not 
one  of  Cabinet  rank. 
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FEOM    OFFICE    TO    DEPAETMENT — EVOLUTIONS,    17  89-1870 

From  these  beginnings,  both  as  a  legal  officer  and  a  political  officer,  the 
Attorney  General  of  the  United  States  began  to  develop  his  modern  stature. 
At  an  early  date,  the  insufficiencies  of  the  Act  of  1789  became  apparent,  and 
Attorney  General  Randolph  initiated  the  first  of  many  attempts  to  make  his 
office  the  central  authority  for  the  national  administration  of  justice.  He 
wrote  to  President  Washington  on  December  26,  1791 : 

"Many  instances  have  occurred  in  which  the  heads  of  the  Departments  have 
requested  that  suits  should  be  prosecuted  in  different  States  under  my  direc- 
tion. It  has  been  always  my  inclination  to  conform  to  their  wishes ;  but  the 
want  of  a  fixed  relation  between  the  attorneys  of  the  districts  and  the  At- 
torney General,  has  rendered  it  impossible  for  me  to  take  charge  of  matters 
on  which  I  was  not  authorized  to  give  instructions. 

"From  the  same  source  it  may  frequently  arise  that  the  United  States  may 
be  deeply  affected  by  various  proceedings  in  the  inferior  courts,  which  no 
appeal  can  rectify.  The  peculiar  duty  of  the  Attorney  General  calls  upon  him 
to  watch  these  cases;  and  being,  in  the  eye  of  the  world,  responsible  for  the 
final  issue,  to  offer  his  advice  at  the  earliest  stage  of  any  business ;  and  indeed, 
until  repeated  adjudications  shall  have  settled  a  clear  line  of  partition  between 
the  federal  ftnd  State  courts,  his  best  exertions  cannot  be  too  often  repeated,  to 
oppose  the  danger  of  a  schism.  For  this  purpose  the  attorneys  of  the  districts 
ouglit,  I  conceive,  to  be  under  an  obligation  to  transmit  to  him  a  state  of 
every  case  in  which  the  harmony  of  the  two  judiciaries  may  be  hazarded,  and 
to  communicate  to  him  those  topics  on  which  the  subjects  of  foreign  nations 
may  complain  in  the  administration  of  justice."  '*'' 

In  spite  of  Randolph's  clear,  concise  expression  of  the  need  for  a  centrally 
organized  system  of  legal  administration,  the  President  laid  the  proposal  before 
Congress  without  endorsing  it.'"  Leonard  D.  White  states  that,  "It  was  a 
proposal  far  in  advance  of  its  time,  and  despite  a  favorable  committee  report 
to  the  House,  no  action  was  taken."  "  The  Attorney  General  remained,  then, 
responsible  for  the  final  outcome  of  Government  litigation,  but  without  com- 
mensurate authority  to  affect  any  but  the  final  step  of  the  Government's  legal 
proceedings.  Failing  to  win  this  far-sighted  and  far-reaching  reform,  the  At- 
torney Generalship  was  confined  to  its  narrow,  statutory  limits  of  1789. 
Failure  to  reform  did  not,  however,  assuage  the  need  to  reform,  so  friends  of 
the  Attorney  Generalship  turned  to  less  sweeping  measures.  Through  a  slow 
but  steady  flow  of  legislation  and  administrative  decisions,  the  stature  and 
scope  of  the  Attorney  General's  office  evolved  to  the  dimensions  anticipated  in 
1792  by  its  first  incumbent.  Certain  landmarks  exist  along  this  evolutionary 
path  by  which  the  development  of  the  office  may  be  traced. 

Because  his  duties  were  light  and  because  he  was  forced  by  equally  light 
compensation  to  rely  on  private  law  practice  for  a  living  income,  the  Attorney 
General  was  often  an  absentee  member  of  the  Government.  Another  factor 
conducive  to  his  absenteeism  was  the  failure  of  Congress  to  provide  him  with 
office  space  and  clerical  assistance.  For  years,  then  the  Attorney  Generalship 
rested  at  the  place  of  the  incumbent's  private  practice,  and  the  Attorney 
General  came  to  the  seat  of  Government  only  when  his  presence  was  required 
or  specifically  requested.  As  the  extent  and  volume  of  the  Government's 
business  increased,  policy  making  and  execution  became  more  intricate,  and 
legal  questions  arose  more  frequently.  The  absence  of  the  Attorney  General, 
always  an  inconvenience,  quickly  proved  intolerable.  Congress  seized  the  initia- 
tive by  asking  the  House  Judiciary  Committee,  on  .January  5,  1814,  "to  look 
into  the  expediency  of  requiring  the  Attorney  General  to  keep  his  office  at  the 
seat  of  government  during  the  sessions  of  Congress."  *^  Attorney  General 
William  Pinkney,  who  did  not  care  to  forsake  his  flourishing  Baltimore  law 
practice  resigned  on  February  10.  1814,  without  waiting  to  see  the  results  of 
the  bill,  which  eventually  failed.  In  selecting  Richard  Rush  as  Pinkney's 
successor  to  the  Attorney  Generalship,  President  Madison  chose  a  person  who 
was  willing  to  remain  in  Washington — a  precedent  followed  thereafter  by 
future  Presidents.^*  Rush's  move  to  the  Capital  in  1814  enhanced  the  stature 
of  the  Attorney  Generalship  and  altered  its  nature  from  that  of  a  semi-private 
law  office  to  that  of  a  public  law  office.  On  January  21,  1817,  President  Monroe, 
in  a  letter  to  Chairman  Lowndes  of  the  House  Ways  and  Means  Committee, 
attested  to  this  change: 
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"Being  at  the  seat  of  Government  throughout  the  year,  his  [Attorney 
GeueraFs]  labors  are  increased  by  giving  opinions  to  the  different  Departments 
and  public  oflBces.  The  proportion  of  increase  could  be  in  part  ascertained  by 
an  examination  of  the  files  of  all  of  them,  and  comparing  the  opinions  given 
now  with  heretofore,  when  the  office  was  at  a  distance.  But  this  is  not  all. 
Being  on  tlie  spot,  it  may  be  supposed  that  he  will  often  be  resorted  to  verbally 
in  the  progress  of  current  business.  Such  is  the  fact.  The  removal  of  the  office 
[to  Washington]  has  more  than  doubled  its  entire  business  under  this  head."  '^ 

Attorney  General  William  Wirt,  who  took  office  on  November  15,  1817,  took 
another  step  toward  transforming  the  Attorney  Generalship  from  a  position 
to  an  office,  when  he  established  a  system  of  records,  whereby  his  opinions  and 
official  correspondence  would  be  regularly  maintained  and  passed  on  to  his 
successors.  Wirt's  foresight  provided  the  continuity  necessary  for  the  develop- 
ment of  a  governmental  institution. 

With  the  stature  of  his  office  thus  enhanced,  the  responsibilities  of  the 
Attorney  General  increased.  Still,  however,  he  lacked  the  appurtenance  of  a 
public  office.  In  the  letter  to  Chairman  Lowndes,  referred  to  above,  President 
Monroe  stated  the  case  for  the  Attorney  General : 

"The  office  has  no  apartment  for  business,  nor  clerks,  nor  a  messenger,  nor 
stationary,  nor  fuel  allowed.  These  have  been  supplied  by  the  officer  himself, 
at  his  own  expense."  "'■ 

Perhaps  because  of  the  increased  productivity  of  the  office.  Congress  relented. 
By  Act  of  April  20,  1818.  the  Attorney  General  was  allowed  one  clerk,  who  was 
paid  $1,000  per  year  (3  U.  S.  Stat.  447).  In  their  next  session.  Congress 
enacted  an  appropriation  bill  which  compensated  the  Attorney  General  at  the 
rate  of  $3,500  per  year,  and  allowed,  "For  the  contingent  expenses  of  his 
office,"  a  sum  of  $500  (3  U.S.  Stat.  500).  In  1822,  apparently  through  adminis- 
trative arrangement,  the  Attorney  General  obtained  a  room  on  the  second 
floor  of  the  War  Department  building — his  first  official  quarters.^"  Henceforth, 
the  Attorney  Generalship  was  clearly  recognizable  as  a  national  office  for  the 
conduct  of  legal  business  on  behalf  of  the  public.  The  last  vestiges  of  his 
private  character  were  eliminated  on  March  8.  1854,  when  Attorney  General 
Caleb  Cushing  submitted  an  opinion  on  the  office  and  duties  of  the  Attorney 
Generalship  to  President  Pierce.  Citing  changes  in  the  Country,  in  the  Govern- 
ment, and  in  the  nature  of  his  office,  Cushing  suggested  that  "a  continuance 
of  the  private  professional  pursuits  of  the  Attorney-General"  were  no  longer 
in  the  best  interests  of  all  concerned.  Attorney  General  Cushing  concluded  with 
the  resolution  that. 

".  .  .  the  actual  incumbent  of  this  office,  in  the  magnitude  and  complication 
of  the  public  interests  with  which  it  is  now  charged,  experiences  that  its 
necessary  duties  are  quite  sufficient  to  task  to  the  utmost  all  the  faculties  of 
one  man  .  .  .  [and]  that  the  government  has  the  same  precise  claim  on  his 
services,  in  time  and  degree,  as  on  those  of  the  Secretary  of  State  or  the 
Secretary  of  the  Treasury."  ^^ 

Thus,  the  Attorney  Generalship  in  the  United  States  evolved  to  the  stature  of 
a  national,  public  attorney — national  in  the  sense  that  its  incumbent  was  the 
chief  legal  officer  and  the  legal  advisor  of  the  Government,  and  public  in  the 
sense  that  its  incumbent's  legal  endeavors  were  on  behalf  of  the  public.  It 
remains  to  be  seen  how  the  authority  for  a  national  system  of  legal  adminis- 
tration was  coordinated  and  centralized  in  the  office  of  the  Attorney  General 
for  the  United  States. 

The  district  attorneys  became  the  primary  pawns  in  the  struggle  to  central- 
ize the  Government's  legal  business.  The  Attorney  General  was  directed  by 
the  .Judiciary  Act  of  1780  to  conduct  suits  in  the  Supreme  Court,  but  the 
same  act  gave  him  no  control  over  the  district  attorneys,  whose  actions  on 
some  cases  in  the  lower  courts  frequently  made  the  record  on  which  the 
Supreme  Court  ultimately  decided  the  case.  Thus,  the  Attorney  General 
had  responsibility  without  authority.  As  discussed  above.  Attorney  General 
Randolph  made  an  attempt  in  1791  to  rectify  the  anomaly,  for  it  was  obvious 
that  control  of  the  district  attorneys  by  the  chief  legal  officers  of  the  Gov- 
ernment would  constitute  "a  centrally  organized  federal  agency  for  the  en- 
forcement of  federal  law."  °*  It  was  seventy  years  later  before  Randolph's 
goal  was  achieved. 
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With  no  statutory  control  placed  on  them,  the  district  attorneys  began  their 
existence  in  1789  as  relatively  autonomous  legal  officers.  The  Secretaries  of 
State,  Treasury,  and  War,  because  of  litigation  relevant  to  their  Depart- 
ments, maintained  relations  with  the  district  attorneys,  and  Leonard  White 
implies  in  his  study  that  the  Secretary  of  State  maintained  some  degree  of 
overall  supervision  in  the  early  years  of  the  Goverument.^^  It  was  not  until 
1820,  however,  that  Congressional  action  was  taken  to  establish  control 
over  their  activities. 

Following  the  War  of  1812,  there  was  a  great  need  for  some  method  of  re- 
covering money  and  property  due  the  United  States.  In  keeping  with  a  trend 
toward  decentralization.  Congress  bypassed  the  Attorney  General  and  cre- 
ated an  inferior  officer  within  the  Treasury  Department  "to  direct  and  su- 
perintend" such  suits.  The  district  attorneys  were  to  be  the  grass  roots  agents 
actually  to  conduct  the  suits,  and,  as  directed  by  Section  Seven  of  the  Act, 
they  were  to  be  controlled  by  the  new  Agent  of  the  Treasury  (3  U.S.  Stat. 
592)  : 

"And  I)c  it  further  enacted,  That  the  attorneys  of  the  United  States,  for 
the  several  judicial  districts  of  the  United  States,  in  the  prosecution  of  all 
suits  in  the  same,  in  the  name  and  for  the  benefit  of  the  United  States, 
shall  conform  to  such  directions  and  instructions,  touching  the  same,  as 
shall,  from  time  to  time,  be  given  to  them,  respectively,  by  the  said  agent 
of  the  treasury." 

The  Agent  of  the  Treasury  was,  however,  an  accountant,  not  a  lawyer. 
His  superintendence  of  the  district  attorneys  was  less  than  successful,  and 
when  Andrew  Jackson  took  office  in  1829,  he  was  "forcibly  struck  with  the 
large  amount  of  public  money  which  appears  to  be  outstanding."  ^  In  his 
first  annual  message,  December  8,  1829,  President  Jackson  recommended  that 
the  legal  duties  of  the  Agent  be  transferred  to  the  Attorney  General,  as- 
serting that 

"The  professional  skill  of  the  Attorney-General,  employed  in  directing  the 
conduct  of  marshals  and  district  attorneys,  would  hasten  the  collection  of 
debts  now  in  suit  and  hereafter  save  much  to  the  government.  It  might  be 
further  extended  to  the  superintendence  of  all  criminal  proceedings  for  of- 
fenses against  the  United   States."  ^^ 

Jackson  further  asserted  that  the  Attorney  General  should  "be  placed  on 
the  same  footing  in  all  respects  as  the  heads  of  the  other  Departments."  In 
response  to  this  bold  recommendation,  a  bill  was  introduced  in  the  Senate 
to  create  a  Law  Department,  headed  by  the  Attorney  General  and  vested 
with  the  power  "to  superintend  all  suits  in  which  the  United  States  was  a 
party."  ^  Unfortimately,  Senator  Daniel  Webster  was  adamantly  opposed  to 
the  bill,  and  successfully  countered  with  his  own  substitute  measure  which 
would  leave  the  Attorney  General  as  he  was  and  vest  the  duties  of  the 
Agent  of  the  Treasury  in  a  new  officer,  Solicitor  of  the  Treasury,  who  was 
to  be  learned  in  the  iaw.^°  Section  Five  of  Webster's  bill,  which  was  signed 
into  law  on  May  29.  1830,  gave  the  Solicitor  of  the  Treasury  "power  to  in- 
struct the  district  attorneys  ...  in  all  matters  and  proceedings,  appertaining 
to  suits  in  which  the  United  States  is  a  party.  .  .  ."  (4  U.S.  Stat.  414).  The 
legal  administration  of  the  TTnited  States  was  now  schizophrenic,  and.  worse 
yet,  a  precedent  had  been  established.  By  Act  of  July  2.  1836  (5  U.S.  Stat. 
80).  the  district  attorneys  were  instructed  to  obey  the  directions  of  the 
auditor  for  the  Post  Office  in  prosecution  of  suits  involving  that  Depart- 
ment. Other  departments  were  granted  similar  officers,  each  with  authority 
to  instruct  tlie  district  attorneys  to  certain  spheres  of  limitation.  Although 
President  James  K.  Polk  recommended,  and  Congress  considered,  another 
bill  for  the  creation  of  a  Law  Department  in  1845.  the  proposal  failed  of 
passage,  and  decentralization  of  the  Government's  legal  affairs  continued 
to  characterize  the  period  prior  to  the  Civil  War.™ 

In  spite  of  the  articulate  pleadings  of  Presidents,  Attorneys  General,  and 
friends  of  the  Attorney  Generalship.  Congress  consistently  refused  dui-ing  the 
ministration  in  the  United  States.  The  Congress  was  not  reluctant,  however, 
to  extend  the  breadth  and  depth  of  the  duties  of  the  Attorney  General  and  be- 
tween 1789  and  1861  he  was  assigned  many  additional  legal  and  adminis- 
trative chores,   including:   the  grant  of  patents    (1   U.S.    Stat.   109)  ;   counsel- 
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ing  treaty  commissioners  (1  U.S.  Stat.  523)  ;  the  compilation  and  publica- 
tion of  laws  (3  U.S.  Stat.  129)  ;  advising  tlie  Solicitor  of  the  Treaty  (4  U.S. 
Stat.  414)  ;  the  adjudication  of  claims  under  treaties  with  foreign  nations 
(9  U.S.  Stat.  80)  ;  the  taking  of  the  census  (9  U.S.  Stat.  402)  ;  and  the 
institution  of  proceedings  for  the  condemnation  of  property  used  in  insurrec- 
tion (12  U.S.  Stat.  319)."  As  discussed  above,  the  acquisition  of  these  im- 
portant duties  contributed  to,  and  reflected,  the  growing  stature  of  the  of- 
fice of  the  Attorney  General,  and  in  1853  this  was  recognized  by  increasing 
his  salary  to  .$8,000,  the  same  amount  paid  the  heads  of  the  departments  (10 
U.S.  Stat.  212).  With  these  duties  the  Attorney  General  was  clearly  the 
chief  legal  officer  of  the  Government.  But,  without  control  of  the  district 
attorneys — which  was  diffused  among  various  inferior  oflicers,  including  his 
main  rival,  the  Solicitor  of  the  Treasury — the  chief  legal  office  of  tlie  United 
States  was  not  singly  held  and  did  not  have  the  necessary  authority  for  a 
coherent  administration  of  national  law.  It  took  a  crisis  to  put  coherency, 
consistency,  and  continuity  into  the  legal  administration  of  the  United 
States. 

The  advent  of  the  Civil  War  in  1861  quickly  brought  chaos  to  the  Gov- 
ernment's legal  forces.  As  Sewall  Key  noted : 

"No  more  than  three  or  four  months  were  necessary  to  bring  glaringly  to 
the  public  attention  the  incongruity  of  having  district  attorneys  working  in- 
dividually, and  at  times  divergently,  without  direction  from  a  centralized 
head.  .  .  ."  "- 

The  exigency  prompted  Congress  to  act,  and  on  August  2,  1801,  a  bill  was 
signed  which  charged  the  Attorney  General  "with  the  general  superin- 
tendence and  direction  of  the  attorneys  and  marshals  of  all  the  districts 
in  the  United  States"  (12  U.S.  Stat.  285).  Thus,  what  Randolph  had  sought 
seventy  years  earlier  was  finally  codified,  and  the  Attorney  Generalship  of 
the  United  States  was  now  endowed  with  statutory  authority  to  unify  the 
administration  of  justice. 

Congress,  however,  took  only  four  days  to  shatter  the  unity  which  it  had 
just  established.  On  August  (j,  1801,  President  Lincoln  signed  an  explanatory 
"act  (12  U.S.  Stat.  327)  which  provided  that  the  duties  of  the  Solicitor  of 
the  Treasury  were  not  affected  by  the  new  statute !  Thus,  the  Attorney  Gen- 
eral had  explicit  control  over  the  district  attorneys,  and  the  Solicitor  of 
the  Treasury  had  explicit  control  over  the  district  attorneys.  As  the  war 
progressed,  litigation  flooded  the  Federal  courts.  Rather  than  provide  a 
central  system  that  would  unite  the  legal  efforts  of  the  Government,  Con- 
gress created  more  independent  legal  officers."^  At  the  close  of  the  Civil  War 
the  Federal  court  dockets  seemed  hopelessly  overloaded.  The  district  at- 
torneys were  receiving  instructions  from  diverse  legal  officers,  and  there  was 
no    consistency    in   legal    opinions.    Fortunately,    relief    was    on    the    way. 

By  December  of  1867,  three  different  Congressional  committees  were  con- 
sidering means  "for  more  direct  coordination  and  control  of  litigation  and 
legal  advice  in  the  government." ''''  The  impeachment  trial  of  President  An- 
drew .Johnson  and,  subsequently,  the  exigencies  of  reconstruction  forced  post- 
ponement of  any  action.  The  overflowing  court  dockets  and  the  multiplicity 
of  conflicting  legal  opinions  were  not  mitigated,  however,  during  the  interim, 
and  by  1870  Senator  Trumbull  of  Illinois.  Representative  Lawrence  of  Ohio, 
and  Representative  Jenckes  of  Rhode  Island  were  gathering  support  for  a 
Law  Department.  On  February  25,  1870,  Representative  Jenckes  reported 
from  the  House  Committee  on  Retrenchment  a  bill  to  create  a  Department 
of  .Justice.''^  With  only  perfunctory  opposition,  Jenckes'  bill  was  enacted  and, 
on  June  22,  1870,  signed  by  President  Grant. 

"An  Act  to  Establish  the  Department  of  Justice"  (16  U.S!  Stat.  162)  vested 
the  Attorney  General,  as  head  of  the  new  Department,  with  general  authority 
over  the  legal  affairs  of  the  Government.  Section  Three  provided  that  the 
law  officers  of  the  several  departments  "shall  exercise  their  functions  under 
the  supervision  and  control  of  the  head  of  the  Department  of  Justice."  and 
Section  Sixteen  stated  that  "the  Attorney-General  shall  have  supervision 
of  the  conduct  and  proceedings  of  the  various  attorneys  for  the  United  States 
in  the  respective  judicial  districts."  The  single,  national  nature  of  the  At- 
torney Generalship  was  further  enforced  by  the  provisions  of   Section   Five : 

"And  the  Attornev-General  may.  whenever  he  deems  it  for  the  interest  of 
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the  United  States,  conduct  and  argue  any  case  in  which  the  government  is 
interested,  in  any  court  of  the  United  States,  or  may  require  the  solicitor- 
general  or  any  officer  of  his  Department  to   do  so." 

As  Dr.  Albert  Langeluttig  points  out  in  a  study  of  the  Department  of 
Justice,  the  provisions  of  tlie  Act  of  1870  "were  calculated  to  make  him 
[the  Attorney  General]  the  administrative  head  of  the  law  officers  of  the 
national  government  and  to  give  him  effective  control  of  its  law  business."  *" 
Not  only  did  the  Act  make  the  Attorney  General  the  chief  law  officer  of  the 
Government,  but  it  also  made  him  an  administrator.  The  latter  result,  rather 
than  the  foi'mer,  carried  the  most  significance  for  the  evolution  of  the  na- 
ture of  the  Attorney   Generalship. 

The  Attorneys  General  had  always  been  lawyers  of  noted  ability — indeed, 
Randolph,  Wirt,  and  Gushing  were  lawyers  of  outstanding  abilities.  This 
legal  proficiency  was  vital  when  the  Attorney  Generalsliip  was  an  individual 
endeavor.  Under  the  Act  of  1870,  however,  the  Attorney  Generalship  was  no 
longer  a  one-man  enterprise.  Section  Two  provided  a  Solicitor  General  who 
was   to  be,   in  the  words   of  tiie   father   of  the   bill, 

•'.  .  .  a  man  of  sufficient  learning,  ability  and  experience  that  he  can  be 
sent  to  New  Orleans  or  to  New  York,  or  into  any  court  wherever  the  Gov- 
ernment has  any  interest  in  litigation,  and  there  present  the  case  of  the 
United  States  as  it  should  be  presented.  .  .  ." "" 

Section  Two  also  allowed  two  "assistants  of  the  Attorney  General,"  each 
to  be  learned  in  the  law.  The  Attorney  Generalship,  as  embodied  in  the 
Department  of  Justice,   was  well   endowed  with  legal  talent. 

By  Section  Three  of  the  Act,  the  Attorney  General  was  to  supervise  the 
functions  of  the  various  law  officers  in  the  several  departments.  By  Section 
Eight  he  was  "to  make  all  necessary  rules  and  regulations  for  the  govern- 
ment of  said  Department  of  Justice,  and  for  the  management  and  distribu- 
tion of  its  business."  By  Section  Twelve  he  was  to  make  an  annual  report 
of  the  Department's  activities  to  Congress.  By  Section  Fifteen  he  was  to 
supervise  "the  accounts  of  the  district  attorneys,  marshals,  clerks,  and  other 
officers  of  the  courts  of  the  United  States.  By  Section  Sixteen  he  was  to 
supervise  the  conduct  and  proceedings  of  the  district  attorneys.  By  Section 
Eighteen  he  was  to  publish  the  opinions  of  the  various  law  officers  of  the 
Government.  It  is  thus  apparent  that  the  intention  of  Congress  was  for  the 
Attorney  General  to  oversee  and  coordinate  the  legal  activities  of  the  United 
States  Government — in  short,  he  was  to  be  what  the  Act  suggested  in 
Section    One :    the   administrative    head    of    an    executive    Department. 

This  is  not  to  say  that  it  was  no  longer  necessary  for  the  Attorney  Gen- 
eral to  be  a  competent  lawyer.  As  the  individual  ultimately  responsible  for 
the  legal  business  of  the  United  States,  it  was  imperative  that  his  legal 
faculties  be  acute.  After  1870,  however,  his  position  required  adeptness  in 
the  business  of  administration  as  well  as  adeptness  in  law. 

The  Attorney  General's  new  role  of  administrator  affected  his  old  role 
of  legal  advisor  to  the  Government.  He  had  always  been  a  member  of  the 
President's  Cabinet,  but,  because  he  was  something  of  a  governmental  wand- 
erer, he  had  not  possessed  the  same  status  as  other  members.  As  head  of  one 
of  the  great  executive  departments,  however,  the  Attorney  General  became 
a  man  of  Cabinet  rank,  as  well  as  a  Cabinet  member.  He  could  also  l)e  more 
valuable  than  before  as  an  advisor,  because  he  was  now  afforded  an  overall 
view  of  the  Government's  legal  business,  and  he  had  authority  to  affect  that 
business. 

THE    >rATURE    OF   THE   ATTORNEY   GENERALSHIP 

The  following  four  roles  comprise  the  essential  nature  of  the  Attoriipy 
Generalship  as  codified  in  "An  Act  to  establish  the  Department  of  Justice" — 
a  nature  distilled  from  centuries  of  experience  in  both  England  and  the 
United  States:  (1)  national  public  attorney:  (2)  legal  advisor  to  the  Presi- 
dent and  the  heads  of  the  Executive  Department;  (3)  administrator  of  the 
Government's  legal  business;  and.  (4)  member  of  the  President's  Cabinet. 
Furthermore,  it  is  within  these  four  roles,  codified  in  1870,  that  the  Attor- 
ney General  of  today  continues  to  operate. 


Footnotes  at  end  of  article. 


419 

These  roles  have  certainly  undergone  a  great  deal  of  expansion  since 
1870.  For  example,  the  Civil  Rights  Division,  the  Federal  Bureau  of  In- 
vestigation, the  Bureau  of  Prisons,  the  Immigration  and  Naturalization 
Service,  and  the  Antitrust  Division — to  name  a  few — did  not  exist  when  the 
Department  of  Justice  wsa  created,  hut  they  are  merely  additional  duties 
for  the  Attorney  General  in  his  role  as  administrator  of  the  Government's 
legal  business,  and  they  do  not  add  to  or  alter  the  nature  of  his  oflBce. 
Similarly,  the  Attorneys  General  of  the  nineteenth  century  frequently  ap- 
peared personally  in  court,  whereas  today's  Attorney  General,  as  the  na- 
tional public  attorney,  plays  largely  a  symbolic  role — appearing  personally 
before  the  Supreme  Court  only  when  the  gravity  of  the  issue  to  be  decided 
is  of  exceptional  importance  to  the  United  States.  In  this  case,  the  change 
in  the  Attorney  General's  role  is  one  of  degree;  the  Attorney  General  ap- 
pears less  frequently,  but  his  appearances  have  greater  significance.  Either 
way,  he  remains  the  national  public  attorney. 

Thus,  the  Act  of  1870  marks  the  culmination  of  the  evolutionary  process 
through  which  the  Attorney  Generalship  of  the  United  States  developed  its 
essential  nature,  and  subsequent  developments  affecting  the  oflSce  have  mere- 
ly been    variations   of   that    nature. 

Footnotes 

I  Bellot.  Hugh  H.  L.  The  Origin  of  the  Attorney-General.  The  Law  Quarterly  Re- 
view. October.   1909,   vol.  XXV,   no.  100    p.  400. 

2/?j(V/.,p.  403. 

'^  Idem. 

*  Kev,  Sewall.  The  Legal  Work  of  the  Federal  Government.  Virginia  Law  Review, 
Decemhcr,   1938.  vol.  XXV,  no.  2,   p.  1G6. 

s  Bellot,  op.  cit.,  p.  410. 

«  Idem. 

■^  Key,  op.  cit.,  p.  167. 

8  Holflsworth.  William  S.  A  History  of  English  Law  [Sd  ed.]  London,  Matheun  and 
Co.     Ltd.,   1937.   vol.  VI,   p.  471. 

"Ihid.,  p.  470. 

^1  Ihid.,  pp.   464-40.5. 

II  Ihid.,  pp.  465-466. 
12  Kev.  op.  cit.,  p.  169. 

'•'*  Morse,  Lewis  W.  Historical  Outline  and  Bibliography  of  Attorneys  General  Reports 
and  Opinions.  Law  Library  Journal,  April,   1937.  vol.  30,  no.  2,   p.  226. 

1*  JIorton-Kvshe,  James  William.  The  Law  and  Privileges  Relating  to  Colonial  Attor- 
neys-General.'London,  Stevens  and  Haynes,  Bell  Yard,  Temple  Bar,  Law  Publishers, 
1000    pp.  2-3. 

i^*  Kev,  op.  cit..  p.  171. 

18  Cummings,  Homer  S.  ayid  McFarland,  Carl.  Federal  Justice.  New  York,  The  Macmil- 
lan  Company,   1957.  p.  12  :  also,  Norton-Kyshe,  op.  cit.,  pp.  4-5. 

1'  Cummings,  op.  cit.,  p.  9. 

is/b/rf.,  pp.9-10. 

^^  Ibid.,  p.  11. 

=»IT.S.  Library  of  Congress.  Journals  of  the  Continental  Congress.  1774-17S9.  Gaillard 
Hunt.   ed.  Washington,  U.S.  Government  Printing  Office    1912,  vol.  XIX,   p.  75. 

21  Ibid.,  pp.  155-156. 

-^Ihid..  p.  190. 

2=' Key.   op.  cit.,  see  footnote   31,   pp.   173-174. 

2*  Morison,  Samuel  Eliot  and  Commager,  Henry  Steele.  The  Growth  of  the  American 
Republic.  New  York,   Oxford  University  Press.   1962.   vol.   1,   p.  257. 

-°  Journals  of  the  Continental  Congress,  vol.  XXXII,   p.  74. 

2«Morison,  op.  cit.,  p.  282. 

2"  United  States  Constitution  Sesquicentenni.al  Commission.  History  of  the  Formation 
of  the  Union  Under  the  Constitution.  Washington  U.S.  Government  Printing  Office, 
1943.  p.  29. 

■■^^  Ibid.,  p.  30. 

2»NoTE. — All  of  the  Constitutional  quotations  in  this  study  are  from  The  Constitu- 
tion of  the  United  States  of  America,  Literal  Print,  as  included  in,  U.S.  Congress.  Sen- 
ate. The  Constitution  of  the  United  States  of  America  :  Analysis  and  Interpretation. 
Washington,  U.S.  Government  Printing  Office,  1964.  pp.  35-53.  (Sen.  Doc.  No.  39,  88th 
Congress.  1st  Session). 

soparrand.  Max.  The  Records  of  the  Federal  Convention  of  1787.  New  Haven,  Yale 
University    Pi-ess,   1911.   vol.    1,   p.    125. 

=1  U.S.   Constitution   Sesquicentennial  Commission,   op.   cit.,   p.   333. 

32  U.S.  Congress.  Senate.  Journal  of  the  First  Session  of  The  Senate.  Washington, 
printed  by  Gales  and  Seaton    1820,  p.  10. 

^  Ibid.,  p.  11.  .  ,  .„„„ 

=^  Warren,  Charles.  New  Lights  on  the  History  of  the  Federal  Judiciary  Act  of  1789. 
Howard  Lnw  Review,  November,   1923,  vol.  XXXVII,   no.  1,   see  footnote  22,   p.   57. 

^Ibid.,  p.  50. 

'•"''  U.S.  Congress.  Senate.  Journal,   op.  cit.,  p.  34. 

3"  Warren,  op.  cit.,  p.  109. 


420 

='^U.S.  Congress.  Senate.  Journal,  op.  cit.,  p.  42  [NOTE:  The  legislative  history  of  the 
judicial  bill  in  the  Senate  is  taken  from  pages  34  to  42  of  the  Journal]. 

™  Note. — None  of  the  sources  at  the  disposal  of  this  writer  indicate  exactly  when  or 
why  the  Supreme  Court  appointment  provision  was  removed  from  the  Senate  bill. 

*''  Warren,  op.  cit.,  see  footnote  137     p.  109. 

*i  Note. — The  legislative  history  of  the  judicial  bill  in  the  House  of  Representatives 
is  taken  from,   U.S.   Constitution   Sesquicentennial   Commission,    op.   cit.,   pp.   360-363. 

*'-  White,  Leonard  D.  The  Federalists.  New  York,  The  Macmillan  Company,  1948,  p.  166. 

*'■'  Nortou-Kyshe,  op.  cit.,  p.   103. 

"  White,  op.  cit.,  p.  164-165. 

*^  U.S.  Congress.  American  State  Papers,  1789-1809 :  Miscellaneous,  vol.  I.  Wash- 
ington,  printed   by  Gales   and  Seaton,   1834     p.   46. 

«  Ihid..  p.  45. 

*■  White,  op.  cit.,  p.  168.   [Note:  see  American  State  Papers,   op.  cit.,  46.] 

*'*  Cummings,  op.  cit.,  p.  78. 

^«  Idem. 

sfJ  American   State  Papers,  1801-1823:   Miscellaneous,   vol.  II,   p.  418. 

s'  Ibid.,  p.  419. 

5- Cummings,  Homer.  Selected  Papers  of  Homer  Cummings.  Carl  Brent  Swisher,  ed. 
New  York,  Charles  Scribner's  Sons.   1939     p.  4. 

5^  U.S.  Attorney  General.  Official  Opinions  of  the  Attorneys  General  of  the  United 
States :  Vol.  VI.  C.  C.  Andrews,  ed.  Washington,  published  by  Robert  Farnham,  1856, 
pp.   354-355. 

^  White,  op.  cit.,  p.  168. 

^-Ibid.,  p.  167. 

6«  Richardson,  James  D.,  comp.  Messages  and  Papers  of  the  Presidents.  New  York, 
Bureau  of  National  Literature,  Inc.,   1897,   vol.   Ill,   p.  1016. 

^- Ibid.,   p.  1017. 

s'tRey    op.  cit.,  p.  178. 

5"  Cummings,  Federal  Justice,   op.  cit.,  pp.   145-146. 

'^' Ibid.,  pp.  147-149. 

«i  Ibid.,  pp.  153-154. 

"'-  Key,  op.  cit.,  p.   ISO. 

""  Cummings,   Federal  Justice,  op.  cit.,  p.  221. 

'^'^  Ibid.,  p.  222. 

'^^Ibid.,  p.  224. 

f*  Langeluttig,  Albert.  The  Department  of  Justice  of  the  United  States.  Baltimore, 
The  Johns  Hopkins  Press,   1927,  p.  18. 

^-  Ibid.,  p.  11. 


[From  the  Library  of  Congress.  Congressional  Research  Service,  Nov.  14,  1972] 

clkcumstances   surroukuing  the  creation  of  the  office  of  the  attorney 
General  and  the  Justice  Department 

(Prepared  by  Arnold  C.  Relyea,  Analyst,  American  National  Government  and 

General  Research  Division) 

Autliority  for  tlie  existence  of  the  Cabinet  or  the  Executive  Departments 
i.s  only  indirectly  specified  in  the  Constitution  where,  in  Article  II,  Section 
2,  it  is  stated  that  the  Chief  Executive  "may  require  the  opinion,  in  writ- 
injr,  of  the  principal  officer  in  each  of  the  executive  departments,  upon  any 
subject  relating  to  the  duties  of  their  respective  offices."  It  therefore  fell  to 
the  First  Congress  to  establish  the  initial  administrative  departments.  This 
task  was  imdertaken  on  May  19,  1789,  when  Elias  Boudinot,  a  New  Jersey 
Federalist,  proposed  that  the  House  consider  the  estal)lishment  of  a  finance 
office.  Debate  ensued  as  to  what  departments  should  be  initially  created  and 
what  their  ranking  should  be.  Largely  due  to  the  arguments  of  James 
Madison,  departments  of  foreign  affairs,  treasury,  and  war  were  authorized 
and   the   seniority    of   Cabinet    officers    was    thus   determined.' 

The  position  of  a  legal  coun.sel  for  the  Federal  Government  did  not  arise 
in  these  initial  discussions  concerning  the  establishment  of  the  departments. 
The  Office  of  the  Attorney  General  was  conceived  in  17S9  as  one  which 
should  be  cloaked  in  .iudicious  impartiality.  The  Attorney  General  was  wel- 
comed into  the  Cal)inet  in  order  that  he  might  impart  legal  counsel  to  the 
President  and  the  departmental  secretaries.  He  did  not,  however,  command 
a  department  or  administer  subordinate  officials  attached  to  his  own  Office. 
He  had  no  control  over  district  attorneys  who,  except  for  presidential  direc- 
tion, were  autonomous.^  It  was  not  until  ISHS  that  the  Attorney  General, 
tlirough  a  salary  increase,  was  afforded  a  status  comparable  to  tbat  of  other 
Cabinet   officers."    He   was    the   chief   legal    counsel   for    the    Chief   Executive. 

'Stephen  Horn  The  Cabinet  and  CongrcsH  (New  York:  Columbia  University  Press, 
1960),    pp.   6-7. 

^Albert  George  Langeluttig.  The  Department  of  Justice  o/  the  United  States  (Balti- 
more:  The  Johns  Hopkins  Press,    1927),   p.  2. 

3  Henrv  Barrett  Learned,  "The  Attornev-General  and  the  Cabinet,"  Political  Science 
Quarterly,  XXIV    (1909),  p.  456. 
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This  Soloii-llke  role  even  extended  to  the  Legislative  Branch  of  Government. 
I'ntil  1820  the  Attorney  (Jeneral,  on  occasion,  gave  advice  to  the  House  on 
matters  pending  before  tliem/  It  was  also  at  this  time  that  Attorney  Gen- 
eral William  Wirt  reminded  his  colleagues  within  the  Executive  Branch 
that  his  role  placed  him  outside  political  considerations.  When  sought  by 
the  Secretary  of  the  Navy  for  advice,  he  declared :  "As  my  official  duty  is 
confined  to  tlie  giving  of  my  opinion  on  (piestions  of  law,  I  consider  myself  as 
liaving  nothing  to  do  with  the  settlement  <»f  fact  .  .  .   [emphasis  in  original].'"^ 

Not  only  is  the  Attorney  General  the  chief  of  law  officers  within  our 
government,  but  he  is  also  an  agent  for  the  Federal  courts.  Indeed,  the  fact 
that  his  office  is  set  forth  in  the  Judiciary  Act  of  1789  (1.  U.S.  Stat.  L.  73) 
indicates  that,  to  a  large  extent,  liis  role,  as  oi)posed  to  those  of  other  «;tli- 
cers  of  the  Executive,  is  one  of  law.  As  set  forth  in  Chapter  XX,  Section 
3")  of  the  Act,  the  only  qualification  which  the  holder  of  the  position  must 
meet  is  that  he  be  "a  meet  person,  learned  in  the  law."  Ultimately,  it  is  the 
Senate  which,  by  confirmation  of  tiie  President's  nominee,  attests  to  the 
(lualifications  of  an  individual  to  be  Attorney  General.  On  eleven  occasions 
(involving  eight  nominees)  the  Senate  has  rejected  nominees  for  Cabinet- 
level  positions  and  three  of  these  instances  have  involved  nominees  for  At- 
torney General." 

On  June  22.  1870.  the  Office  of  Attorney  General  was  transformed  into  the 
Justice  Department.  The  necessit.v  for  creating  an  enlarged  legal  counsel 
office  grew  out  of  the  hearings  of  the  Joint  Committee  on  Retrenchments, 
created  by  Congress  in  1SG7  to  examine  war  expenditures.  The  committee 
scrutinized  the  legal  work  carried  on  within  the  Federal  Government  and 
took  testimony  in  December  of  1867  from  Attorney  General  Henry  Stan- 
bery.  While  other  pressing  and  sensational  matters  of  state  captured  public 
attention,  the  matter  of  enlarging  the  law  administration  received  continuous 
consideration  during  sessions  of  the  Thirty-ninth,  Fortieth,  and  Forty-first 
Congresses. 

"A  chief  object  of  the  act  of  1870  was  to  make  it  possible  to  create  a  stafT 
sufficiently  large  to  transact  the  law  business  of  the  government  in  all  parts 
of  the  country.  If  assistant  counsel  were  employed,  these  extra  men  were 
to  be  designated  either  as  assistant  district  attorneys  or  as  assistants  to 
the  attorney-general ;  and  so,  holding  commissions  as  such,  they  could  be 
made  strictly  responsible  to  the  attorney-general  for  the  performance  of 
duties."  ^ 

The  expansion  of  the  Attorney  General's  staff  and  elevation  of  his  office 
to  departmental-Cabinet  status  did  not  alter  the  legal  officer  status  of  his 
position.  With  the  establishment  of  the  Justice  Department  in  1870  (16 
Stat.  162)  there  appears  to  have  been  a  presumption  that  the  Attorney  Gen- 
eral needed  staff  asssitance  and  that  law  administration  within  the  Fed- 
eral Government  required  consolidation.  The  fact  that  this  consolidation 
occurred  under  the  Attorney  General  testifies  to  the  prevailing  viewpoint 
that  this  was  an  official  whose  first  concern  must  be  for  the  law.  His  func- 
tions were  not  affected,  but  other  agents  of  government  were  brought  under 
his  authority  in  order  that  they  might  operate  with  the  same  spirit  of  re- 
spect for  the  law  which  was  imbued  in  the  office  of  the  Attorney  General. 
Thus  the  Attorney  General  remained  a  legal  counsel  for  the  President,  the 
Cabinet,  and  the  agencies  of  the  Executive  Branch ;  served  as  the  chief  of 
the  law  officers  of  the  Federal  Government ;  and  acted  as  an  agent  for 
the  Federal  Courts. 

The  foregoing  paragraphs  seek  to  indicate  the  circumstances  and  under- 
lying thought  surrounding  the  creation  of  the  Office  of  the  Attorney  General 
and  the  Department  of  Justice.  To  some  extent  research  of  this  type  is 
hampered  by  the  lack  of  ready  resources.  We  have  attempted  to  provide 
a  concise  and  accurate  portrayal  of  these  matters  based  upon  the  best 
available  materials. 


*Ibid.,   p.  466. 

^IMd.,  p.  451. 

'These  rejections  include:  Henry  Stanbery  nominated  bv  President  .Tohnson  and  de- 
feated by  a  11-29  vote  on  June  2,  1868;  Charles  B.  Warren  nominated  bv  President 
Coolldgre  and  defeated  by  a  ,39-41  vote  on  March  10,  1925  and  defeated  a  second  time 
on  March  16,   1925  by  a  39-46  vote. 

^  Learned,  op.  cit.,  p.  62. 
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CONSTITUTIOXALITY    OF    AN    INDEPENDENT    PkOSECUTOK 

(Prepared  by  Robert  L.  Tienken,  American  Law  Division,  Senior  Specialist  in 

American  Public  Law) 

Reference  is  made  to  your  request  for  information  on  tlie  possible  creation 
of  an  Office  of  Federal  Independent  Prosecutor  who  would  have  the  respon- 
sibility of  investigating  and  prosecuting  all  federal  criminal  suits.  It  is  ex- 
pected that  the  office  would  have  the  same  general  relationship  to  the  Execu- 
tive and  Legislative  branches   that  the   General   Accounting  Office  has. 

It  is  questionable  whether  such  an  office  could  be  created  by  legislation 
because  of  a  separation  of  powers  problem — the  office  would  be  beyond  the 
direction  and  control,  including  the  power  of  dismissal,  of  the  President  and 
his   agent,    the    Attorney    General. 

The  Comptroller  General  has  been  deemed  to  occupy  the  dual  status  of 
an  "officer"  of  the  Legislative  branch  and  an  officer  of  the  Executive  branch 
(U.S.  ex  rcl.  Brookfield  Construction  Co.  v.  Stcivart  (D.C.D.C,  234  F.  Supp. 
94    (1964)). 

"First,  he  makes  investigations  of  matters  relating  to  the  receipt,  dis- 
bursement and  application  of  public  funds,  and  reports  the  results  of  his 
scrutiny  to  the  Congress  with  appropriate  recommendations.  In  addition, 
he  pursues  investigations  that  may  be  ordered  by  either  House  of  Congress, 
or  by  any  Committee  of  either  House,  in  matters  relating  to  revenue,  ap- 
propriations or  expenditures,  31  U.S.C.  §  53.  In  performing  these  functions  the 
status  of  the  Comptroller  General  is  that  of  an  officer  of  the  legislative 
branch  of  the  Government.  The  Congress  has  comprehensive  authority  to  un- 
dertake investigations  in  aid  of  legislation,  or  in  connection  with  the  ap- 
propriation of  funds.  Investigations  are  an  aid  to  legislation  and  to  the 
making  of  appropriations  and  are  therefore  auxiliary  to  the  basic  functions 
of  the  Congress.  The  Congress  may  conduct  investigations  either  through 
Committees  or  through  an  official  such  as  the  Comptroller  General. 

"The  Comptroller  General  has  also  a  second  status  as  the  chief  account- 
ing officer  of  the  Government.  His  second  principal  function  is  that  of  ap- 
proval or  disapproval  of  payments  made  by  Government  departments  and 
other  agencies,  as  well  as  settling  and  adjusting  accounts  in  which  the 
Government  is  concerned,  31  U.S.C.  §  71.  This  is  an  executive  function  and 
in  performing  it  the  Comptroller  General  acts  as  a  member  of  the  Executive 
branch  of  the  Government.^   (Supra,  p.  99). 

The  Comptroller  General  is  authorized  to  exercise  his  powers  and  func- 
tions "without  direction  from  any  other  officer"  (31  L^.S.C.  §44).  In  addi- 
tion, the  balances  that  he  certifies  in  accounts  are  "final  and  conclusive 
upon  the  executive  branch  of  the  Government."    (Ihid.). 

In  exercising  his  executive  powers  the  Comptroller  General  is  not  subject 
to  the  direction  or  control  of  the  President. 

In  making  determinations  respecting  claims  of  private  parties  against  the 
Government  his  decisions  are  binding  only  upon  the  executive  agencies 
(U.S.  V.  Stevmrt,  supra,  p.  100),  but  private  parties  involved  may  contest  in 
the  courts  any  claim  for  refund  or  pursue  a  judicial  remedy  for  money 
damages  in  the  Court  of  Claims  or  in  an  appropriate  U.S.  District  Court 
where  a  decision  by  the  Comptroller  General  to  an  agency,  which  the  agency 
enforces,  is  erroneous  as  a  matter  of  law  (ihid.).  The  Comptroller  General 
thus  can  be  said  to  exercise  a  quasi-judicial  function  in  the  carrying  out  of 
certain  of  his  duties. 

The  constitutional  status  of  the  Comptroller  General  is,  consequently,  an 
anomolous  one.  The  office  is  made  independent  of  the  executive  departments, 
by  statute  (31  U.S.C.  §41);  the  Comptroller  General  is  independent  of 
executive  control  (31  U.S.C.  §44);  yet  a  major  part  of  his  duties,  i.e.  ac- 
counting,  is   a   responsibility   of   the   Executive   branch. 

On  the  other  hand  he  acts  as  an  investigating  and  counselling  agent  for 
the  Congress,  duties  which  are  not  normally  those  exercised  by  executive 
branch  organs.  The  statute,  however,  does  not  designate  the  G.A.O.  as  a 
part  of  the  Legislative  branch.  It  merely  makes  it  independent  of  the 
Executive. 
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Finally,  the  Comptroller  General  exercises  certain  quasijudicial  functions 
in  the  handling  of  claims  against  the  United   States. 

Section  43  of  Title  31,  United  States  Code,  does  provide  that  the  Comp- 
troller General  and  the  Assistant  Comptroller  General  may  be  removed  at 
any  time  by  joint  resolution  of  Congress  for  certain  causes  and  after  a 
hearing.  HoV,'ever,  this  provision  may  be  unconstitutional  because  the  pro- 
vision is  contradictory  to  the  rationale  of  Myers  v.  U.S.,  272  U.S.  51  (1926) 
which  held  that  officers  of  the  United  States  exercising  executive  powers 
and  appointed  by  the  President  (Article  II,  Sec.  2,  cl.  2)  whether  or  not 
with  the  advice  and  consent  of  the  Senate,  are  removable  by  the  President, 
and  with  tlie  opinions  in  Humphrey's  Executor  v.  U.S.,  295  U.S.  602  (1935), 
and  Wiener  v.  i!7.-S.,  357  U.S.  349  (1958),  which  held  that  officials  of  regula- 
tory agencies  exercising  quasi-legislative  and  quasi-judicial  powers  are  re- 
movable by  the  President  only  for  cause.  In  addition,  they  cannot  be  con- 
sidered officers  of  Congress  because  the  Constitution  does  not  provide  for 
the  appointment  of  officers  by  the  Congress,  but  only  for  the  appointment 
by  each  respective  House  of  its  own  officers  for  internal  purposes  (Article 
I.  §2,  cl.  5,  §3,  cl.  5). 

This  mixture  of  unsupervised  executive  functions,  quasi-judicial  functions, 
plus  service  as  agent  of  the  Congress,  raises  constitutional  questions  that 
are  relevant  to  the  proposal  to  create  an  Office  of  Independent  Federal 
Prosecutor  by   statute. 

While  powers  are  not  separated  rigidly  among  the  three  coordinate 
branches  of  the  Government  {Wcyman  v.  Southard,  10  Wheat  (23  U.S.)  1 
(1825)),  and  Congress  does  delegate  to  the  Executive,  under  accepted  stand- 
ards, authority  to  carry  out  functions  which  do  not  have  to  be  totally  regu- 
lated by  the  Legislature  (see,  for  example,  Hampton  &  Co.  v.  U.S.,  276  U.S. 
394  (1928)),  it  (Congress)  cannot  confer  power  which  it  does  not  possess 
such  as  Article  II  executive  power  (see.  in  this  connection,  Humphrey's 
Exeeutor  v.  U.S.,  295  U.S.  602   (1935)  ;   Wiener  v.   U.S..  357  U.S.  349    (19.58)). 

The  Constitution  vests  in  the  President  the  executive  power  substantially 
through  Article  II,  sec.  3,  to  see  to  the  faithful  execution  of  the  laws 
(see  Humphrey's  Executor,  supra,  and  Wiener,  supra;  Meyers  v.  U.S.,  272 
U.S.  52  (1926),  and  such  power  is  delegable  to  his  subordinates  over  whom 
he  exercises  control  and  responsibility  to  such  a  degree  that  the  power 
of  removal  must  belong  to  him  to  enable  him  to  fulfill  that  role  (ibid.). 

Congress  may,  however,  delegate  some  legislative  functions  and  Article  I 
judicial  functions  to  independent  regulatory  agencies  which  are  empowered 
to  issue  regulations  and  to  adjudicate  questions  arising  under  such  regula- 
tions in  the  exercise  of  so-called  quasi-legislative  and  quasi-judicial  func- 
tions. Such  agencies  may  exercise  some  executive  function.s — not  executive 
powers — which  are  incidental  to  the  carrying  out  of  the  quasi-legislative 
and  quasi-judicial  functions  (see  Humphrei/'s  Executor  v.  U.S.,  supra;  Wie- 
ner V.  U.S.  supra)  including,  where  authorized  by  statute,  the  authority  to 
initiate  equity  proceedings  to  enforce  a  parent  statute  (see,  Interstate  Com- 
merce Commission  v.  Chatsworth  Cooperative  Marketing  Association,  (C.A. 
7th)  847  F.  2d  821  (1965)  ;  Federal  Trade  Commission  v.  Guignon  (C.A. 
8th)  390  F.  2d  323  (196S)).  Such  agencies  can  be  and  are  placed  by  Congress 
beyond  the  reach  of  the  Presidential  directive  power  and  the  commission- 
ers may  only  be  removed  for  cause  by  the  President. 

However,  Congress  may  impose  quasi-legislative  and/or  quasi-judicial  du- 
ties upon  an  executive  officer  whose  primary  responsibility  is  to  exercise 
executive  power  and  such  officer  may  be  removed  by  the  President  under  his 
power  to  see  that  the  laws  are  faithfully  executed  for  reasons  not  set  forth 
in  a  statute  (see,  for  instance,  Morgan  v.  U.S.,  298  U.S.  468   (1936)). 

Congress  may  also  impose  mere  ministerial  functions  on  executive  officers 
the  discharse  of  which  would  be  according  to  the  law  and  not  under  the 
direction  of  the  President   (see,  Kendall  v.  U.S.,  12  Pet.  524   (1838)). 

What  is  important  in  a  separation  of  powers  analysis  is  not  where  an 
agency  is  located  by  legislation  but  what  type  of  powers  it  exercises.  If  the 
agency  or  its  head  exercises  primarily  Article  II  executive  powers  it  is 
arguable  that  they  must  he  performed  under  the  direction  of  the  President 
and  Congress  cannot  make  it  or  him  independent  of  the  President  (see, 
Humphrey's  Executor,  supra;  Wiener,  supra).  If,  however,  it  or  he  exercises 
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quasi-legislative  and  quasi-judicial  functions  with  some  contingent  executive 
functions,  Congress  may  make  it  or  him  independent  of  the  President  but 
need  not.  If  Congress  could  give  to  an  independent  agency  powers  which 
could  not  constitutionally  be  given  to  such  an  agency  alone,  it  could  en- 
croach upon  and  reduce  the  President's  powers  by  simple  legislation.  This 
would  constitute  unconstitutional  legislation  (see,  Springer  v.  Philippine  Is- 
layuls,  277  U.S.   189   (1928)). 

Consequently,  it  is  arguable  that  Congress,  in  authorizing  the  Comptroller 
General  to  carry  out  his  accounting  duties  free  from  the  control  of  the 
President  and  in  providing  that  he  can  only  be  removed  by  means  of  a 
joint  resolution,  has  unconstitutionally  breached  the  separation  of  powers 
concept.  That  the  constitutionality  of  the  office  of  Comptroller  General  is 
questionable  on  the  grounds  that  it  is  essentially  an  executive  office  the 
recipient  of  which  is  appointed  by  the  President  with  the  advice  and  con- 
sent of  the  Senate  and  thus  the  removal  of  whom  is  exclusively  within  the 
power  of  the  President  (Myers  v.  U.S.,  supra)  is  noted  by  Westel  W.  Wil- 
loughby  in,  "The  Constitutional  Law  of  tlie  United  States,"  2d  Ed..  1929, 
vol.  III.  §  1000.  In  his  volume,  "The  Comptroller  General,  A  Study  in  the 
Law  and  Practice  of  Financial  Administration,"  1939,  Harvey  C.  Mansfield 
(pp.  84,  85,  90)  flatly  states  that  the  Budget  and  Accounting  Act  of  1921, 
in   which   the   office   is   created,    is   unconstitutional    in   this    respect. 

How  do  these  principles  apply  to  the  creation  of  an  Office  of  Independent 
Federal  Prosecutor? 

The  Executive  is  charged  with  the  true  and  faithful  administration  of  the 
acts  of  Congress.  Among  the  duties  of  the  Executive  is  to  prosecute  those 
whom  it  reasonably  believes  should  be  prosecuted  as  violators  of  the  law 
{ Application  of  Texa.'^  Co.  et  al,  (D.C.  111.)  27  F.  Supp.  847  (1939)  ;  see  also 
Christian  v.  U.S.  (D.C.  Fla.)  235  F.  Supp.  382  (19G4)  ;  Richhourq  Motor  Co.  v. 
U.S.,  281  U.S.  528  (1930):  Ponzi  v.  Fessendcn,  258  U.S.  254  (1922):  U.S.  v. 
Cox  (C.A.  5th).  342  F.  2d  167  (1965).  As  stated  by  the  court  in  Pugach  v. 
Klein,  ( D.C.N. Y.)  193  F.  Supp.  630,  634,  635  (1961),  a  case  involving  dis- 
cretionary authority  in  a  U.S.  attorney  to  prosecute: 

"Article  II,  Section  3  of  the  Constitution  provides  that  '(The  President) 
shall  take  care  that  the  Laws  (shall)  be  faithfully  executed.'  The  preroga- 
tive of  enforcing  the  criminal  law  was  vested  by  the  Constitution,  therefore, 
not  in  the  courts,  nor  in  private  citizens,  but  squarely  in  the  executive  arm 
of  the  government.  .  .  .  The  remedy  for  any  dereliction  of  his  (District  At- 
torney's) dut.v  lies  not  with  the  courts,  but  with  the  executive  branch  of 
our  government  and  ultimately  with  the  people.   .  .   ." 

Title  28  U.S.  Code  §  547(a)(1)  provides  that  "Except  as  otherwise  pro- 
vided by  law,  each  United  States  attorney,  within  his  district,  shall  (1) 
prosecute  for  all  offenses  against  the  United  States.  .  .  ."  Section  519  pro- 
vides, "Except  as  otherwise  authorized  by  law,  the  Attorney  General  shall 
supervise  all  litigation  to  which  the  United  States,  an  agency,  or  officer 
thereof  is  a  party,  and  shall  direct  all  United  States  attorneys,  assistant 
United  States  attorneys,  and  special  attorneys  appointed  under  section  543 
of  this  title  in  the  discharge  of  their  respective  duties."  Section  516  pro- 
vides, "Except  as  otherwise  authorized  by  law,  the  conduct  of  litigation 
in  which  the  United  States,  an  agency,  or  officer  thereof  is  a  party,  or  is  in- 
terested, and  securing  evidence  therefor,  is  reserved  to  officers  of  the  De- 
partment of  Justice,  under  the  direction  of  the  Attorney  General,"  (see  also. 
Executive  Order  6166,  June  10,  1933,  which  administratively  authorized  the 
Department  of  Justice  as  the  sole  agenc.v  for  the  prosecution  of  crimes 
within  the  Federal  Government  (see  Christian  v.  United  States  (D.C.  Fla.) 
235  F.  Supp.  382  (1964)),  and  Executive  Order  11396,  February  7,  1968, 
which  authorized  the  Attorney  General  to  coordinate  Federal  law  enforce- 
ment and  crime  prevention  programs). 

It  is  arguable  that  the  phrase,  "except  as  otherwise  authorized  by  law" 
when  used  in  relation  to  criminal  prosecutions  only  refers  to  some  other 
agency  within  the  Executive  branch  than  the  Department  of  Justice,  an 
agency  or  officer  who  would  be  under  the  ultimate  control  of  the  President 
and  subject  to  dismissal  by  him.  This  was  the  original  division  of  authority 
established  by  the  Judiciary  Act  of  1789  (1  Stat.  92,  §35).  United  States 
Attorneys  in  each  judicial  district  were  authorized  to  execute  the  laws  of 
the  United  States  and  to  bring  actions  and  to  represent  the  United  States 
in  court,  in  the  performance  of  which  they  were  subject  to  the  direction  of 
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the  President  (2  Op.  Atty.  Gen.  4S2  (1831).  The  Attorney  General  was  au- 
thorized by  the  same  section  of  the  statute  to  represent  tlie  United  States 
in  the  Supreme  Court.  Such  division  or  function  within  tlie  Executive  branch 
created  no  constitutional  problem  because  the  President  pos.sessed  ultimate 
overall  direction.  No  instances  have  been  found  where  Congress  has  trans- 
ferred any  part  of  the  power  to  prosecute  outside  of  the  Executive  branch. 
Although  it  has  permitted  temporary  appointment  of  U.S.  Attorneys  by 
U.S.  District  Courts  (see  infra),  it  has  vested  authority  to  initiate  civil 
actions  such  as  an  injunction  suit  in  regulatory  agencies  (see,  for  instance, 
S.E.C.  V.  Robert  Vnllier  <£•  Co.,  (C.C.  2nd,  76th  F.  2d  939  (193-5)  (Securities 
and  Exchange  Commission),  but  not  the  power  of  criminal  prosecution. 

In  consequence  it  is  suggested  that  while  an  Otfice  of  Independent  Fed- 
eral Prosecutor  could  be  established  it  would  probably  have  to  be  established 
within  the  Executive  branch  because  the  prosecution  of  offenders  is  gen- 
erally denoted  as  an  executive  power.  This  means  that  the  President  or  the 
Attorney  General  should  have  some  power  of  control  over  the  Prosecutor  and 
probably  authority  direct  or  indirect  as  respects  his  dismissal.  Appointment 
of  such  an  ofBcial  could  be  by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate,  by  the  President  alone,  or  by  the  Attorney  General, 
as  might  be  provided  by  statute    (Art.  II,   Sec.  2,  cl.  2). 

Under  this  reasoning  the  "Prosecutor"  would  not  be  independent,  but  the 
office  could  be  established  separate  and  apart  from  the  Department  of  Jus- 
tice and  discretion  in  initiating  prosecutions  could  be  statutorily  granted 
to    the   Prosecutor    (see.   28   U.S.C.    §§  alG,    519,   547). 

Functions  of  the  Federal  Bureau  of  Investigation  respecting  the  decision 
and  pro-secution  of  crimes  against  the  United  States  (28  U.S.C.  §533(1)), 
the  acquisition,  preservation  and  exchange  of  criminal  identification  records 
with  other  jurisdictions  (28  U.S.C.  §534),  and  the  investigation  of  crimes 
involving  Government  officers  and  employees  (28  U.S.C.  §535),  among  other 
functions,  would  have  to  be  transferred  to  the  new  office. 

The  budget  for  the  office  could  be  submitted  to  the  Office  of  Budget  and 
Management  as  are  those  of  other  agencies   (see  31  U.S.C.  §§2,  24). 

The  functions  of  such  existing  divisions  of  the  Department  of  Justice  as 
the  antitrust,  criminal,  internal  security,  and  criminal  cases  in  the  tax 
division,  might  well  have  to  be  transferred  to  the  new  office,  and  a  new 
office  of  Federal  District  Criminal  Prosecutor,  as  distinguished  from  U.S. 
Attorney,  might  well  have  to  be  created. 

Other  problems  such  as  working  relationships  between  the  new  office  and 
the  Department  of  Justice  and  the  new  office  and  other  government  agencies 
would  have   to  be   developed. 

Legislation  could  provide  for  the  submission  of  reports  to  Congress  but 
Congress  could  not  attempt  to  administer  the  office  nor  appoint  the  Prose- 
cutor. 

Should  it  be  desired  to  create  an  office  exercising  a  wholly  executive  func- 
tion but  divorced  from  control  by  the  President,  it  is  arguable  that  a  con- 
stitutional amendment  would  be  necessary  authorizing  Congress  to  enact  the 
appropriate  legislation. 

It  has  been  suggested  that  another  approach  would  be  for  Congress  to  vest 
the  power  to  appoint  an  Office  of  Independent  Prosecutor  in  the  Judiciary 
pursuant  to  Article  II,  §  2,  cl.  2  of  the  Constitution  which  reads  in  part, 
".  .  .  but  the  Congress  may  by  law  vest  the  appointment  of  such  inferior 
officers,  as  they  think  proper,  in  the  President  alone,  in  the  courts  of  Jaw, 
or  in  the  heads  of  departments,"    (underlining  supplied). 

Congress  has,  under  such  authority,  vested  in  the  courts  the  power  to 
appoint  clerks  of  the  courts  {Ex  parte  Hennen,  38  U.S.  230  (1839)),  super- 
visors of  elections  of  Representatives  (Ex  parte  Siebold,  100  U.S.  371  (1880), 
and  United  States  Commissioners   (Rice  v.  Ames,  180  U.S.  371    (1901). 

Under  such  authority  combined  with  its  authority  over  the  District  of 
Columbia,  (Article  I,  §8,  cl.  17),  Congress  has  vested  power  to  appoint 
Members  of  the  Board  of  Education  in  the  District  of  Columbia  in  the  Judges 
of  the  United  States  District  Court  for  the  District  of  Columbia  (Tlohson  v. 
Hansen  (D.C.D.C.)  265  F.  Supp.  902  (1967),  appeal  dismissed  393  U.S.  801 
(1968)). 

Finally,  it  has  empowered  United  States  District  Courts  to  appoint  U.S. 
Attornevs-prosecutors-to  fill  temporary  vacancies  in  their  districts  (28  U.S.C, 
§546   (U.S.  V.  Solomon,    (D.C.N.Y.)   216  F.  Supp.  835    (1963)). 
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Congress  thus  has,  under  this  power,  authorized  U.S.  Courts  to  appoint 
inferior  otficers  who  are,  by  statute,  authorized  to  exerci^^ie  executive  law 
enforcement  functions  (Ex  parte  Siebold,  supra,  Hohson  v.  Hansen,  supra, 
and  also,  to  appoint  temporarily,  officers  to  prosecute  for  violations  of  the 
federal   criminal   laws    (U.S.   v.   Solomon,    supra). 

In  the  case  of  inferior  officers  appointed  by  heads  of  departments,  or  the 
courts  of  law  (Article  II,  §2,  cl.  2),  Congress  may  limit  and  restrict  the 
power  of  removal  as  it  deems  best  for  the  public  interests  (see,  for  example, 
U.S.  V.  Perkins,  110  U.S.  483  (1886)).  Thus  Congress  could  provide  that  an 
officer  carrying  out  executive  functions  and  appointed  by  a  head  of  a  de- 
partment or  a  court  of  law  could  only  be  removed  for  cause.  In  general, 
as  well,  the  power  of  removal  of  inferior  officers  is  an  incident  of  the  power 
of  appointment  (Ex  parte  Hennen,  38  U.S.  230  (1838).  In  the  case  of  a 
special  prosecutor  appointed  by  the  Attorney  General,  for  instance,  the 
power  of  removal  would  be  by  the  Attorney  General,  but  since  the  latter 
is  directly  responsible  to  the  President,  the  President  would  have  substan- 
tial influence  over  such  a  removal.  This  would  not  be  the  case  where  an  in- 
ferior officer  who  is  carrying  out  executive  duties  is  appointed  by  a  court. 

However,  a  special  situation  would  seem  to  arise  where  a  prosecutor  who 
is  to  carry  out  his  executive  duties  before  a  court  is  appointed  by  said 
court.  In  such  an  instance  a  problem  of  due  process  could  be  present.  This 
was  discussed  by  the  court  in  U.S.  v.  Solomon,  supra,  at  p.  843,  as  follows : 

"Lastly,  the  defendant  contends  that  should  Section  50G  (now  Section 
54(5)  be  found  to  be  valid  under  Article  2,  Sec.  2,  Clause.  2,  United  States 
Constitution,  it  would  then  provide  a  nexus  between  court  and  prosecutor 
too  close  to  comport  with  due  process  of  law. 

"The  defendant  makes  no  contention  that  there  was  .such  a  nexus  in  this 
case.  Rather,  he  contends  that  the  court,  possessing  the  appointive  power, 
likewise  possesses  removal  power  and  it  is  the  combination  that  provides 
an  alleged  nexus  too  close  to  comport  with  due  process.  Even  assuming  that 
such  a  nexus  would  prove  violative  of  due  process  (cf.  Tumey  v.  Ohio,  273 
U.S.  510.  47  S.  Ct.  4.37,  71  L.  Ed.  749  (1927)),  the  contention  rests  on  an  un- 
founded premise.  While  the  normal  appointive  power  carries  with  it  the 
power  of  removal  (In  re  Hennen,  13  Pet.  230,  10  L.  Ed.  138  (1839)).  the 
power  in  this  instance  is  in  no  wise  equivalent.  As  has  already  been  pointed 
out,  the  President  may,  at  any  time,  remove  the  judicially  appointed  United 
States  Attorney,  pursuant  to  28  U.S.C.  §  504.  The  language  of  subsection 
(b),  "[e]ach  United  States  attorney  shall  be  subject  to  removal  by  the 
President  *  *  *,"  clearly  authorizes  the  executive  to  remove  any  United 
States  Attorney,  regardless  of  the  nature  of  his  appointment.  The  statutory 
scheme  for  the  temporary  appointment  by  the  judiciary  of  the  United  States 
Attorney  comports  in  all  respects  with  due  process  of  law." 

The  court  raised  the  question  of  the  impropriety  of  too  close  a  nexus  be- 
tween court  and  prosecutor  but  went  on  to  consider  the  po-int  raised  by  the 
defendant  respecting  the  removal  power  and  stated  that  the  question  was 
not  at  issue  because  the  President,  by  statute  still  possessed  the  power  of 
removal  along  with  the  court  (incidentally,  control  over  such  a  U.S.  At- 
torney would  also  still  be  vested  in  the  Attorney  General  by  statute).  In 
Hohson  V.  Hansen,  supra,  the  court,  in  dicta,  observed  that  there  probably 
would  not  be  a  due  process  problem  in  such  an  appointment  by  the  judiciary. 

In  any  event,  considering  that  prosecution  of  violators  of  the  law  is  unique- 
ly an  executive  power,  and  that  unresolved  questions  of  due  process  may 
well  exist  where  removal  power  in  the  President  over  such  an  officer  is 
stripped  away,  it  is  argualtle  that  placing  the  appointment  and  dismissal 
of  such  an  officer  in  the  Judiciary  might  well  violate  the  norms  of  due 
process. 

The  existing  statute,  28  U.S.C.  §  546  relates,  of  course,  to  U.S.  District 
Courts'  temporarily  appointing  U.S.  Attorneys  for  their  own  districts.  The 
proposal  would  be  for  a  national  office,  and  for  it  to  be  feasible,  the  ap- 
pointing power  would  probably  have  to  be  lodged  with  the  Supreme  Court. 
Putting  aside  questions  of  policy  in  this  matter,  the  same  problem  of  due 
process  could  arise  if  the  Prosecutor  were  to  handle  appeals  of  criminal 
cases  in  the  Supreme  Court. 

Robert  L.  Tienken, 
Senior  Specialist  in  American  Public  Laic. 
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[From  the  Library  of  Congress,  Congressional  Research  Service,  Mar.  25,  1974] 

Co^'STITUTIONAL  ISSUES  RAISED  BY  S.  2803,  93d  Congress — To  Establish  an 

Independent  Department  of  Justice 

(Prepared  by  Robert  L.  Tienken,  American  Law  Division,  Senior  Specialist  in 

American   Public   Law) 

The  purpose  of  S.  2803,  93rd  Congress,  is  to  establish  an  independent  De- 
partment of  Justice  as  an  independent  agency  by  dismantling  the  existing 
Department,  removing  it  from  the  Executive  Branch,  and  recreating  it  as 
an  agency  imbued  with  executive  and  quasi-judicial  powers  thus,  presum- 
ably fashioning  it  like  examples  of  independent  regulatory  agencies  (i.e., 
the'  Federal  Trade  Commission  (15  U.S.C.  §41),  see  Htimphrei/s  Executor 
v.  U.S.,  295  U.S.  602  (1935).  It  is  not  necessary  here  to  analogize  the  pro- 
posal with  independent  bodies  such  as  the  War  Claims  Commission  which 
exercised  quasi-judicial  powers  {Wiener  v.  U.S.,  357  U.S.  349  (1958),  or 
the  General  Accounting  Office  which  exercises  executive  and  quasi-legislative 
functions  (U.S.  ex  rel.  Brool: field  Construction  Co.  v.  Stewart,  (D.C.D.C), 
234  F.  Supp.  94  (1964),  except  as  constitutional  principles  relative  thereto 
may   be   applicable   to   this    memorandum. 

There  is  serious  question  that  the  bill  would  be  held  constitutional  since 
the  creation  of  the  Department  would  arguably  be  an  infringement  upon 
the  executive  power  vested  in  the  President  by  Article  II,  Section  1  of  the 
Constitution.  That  power  was  described  generally  by  the  Supreme  Court  in 
Springer  v.  FhUippine  Island.^,  277  U.S.  189.  201  (1928)  :  "legislative  power, 
as  distinguished  from  executive  power,  is  the  authority  to  make  laws,  but 
not  to  enforce  them  or  appoint  the  agents  charged  with  the  duty  of  such 
enforcement.  The  latter  are  executive  functions". 

The  bill  is  not  a  constitutional  amendment  providing  for  the  creation 
of  a   Department  of  Justice  outside  of  the   control   of   the  Executive   power. 

It  does  not  invoke  the  appointment  of  inferior  officers  by  heads  of  depart- 
ments or  courts  of  law  (Article  II,  Section  2,  clause  2)  the  removal  of 
whom  mav  be  governed  and  restricted  by  Congress  by  law  (U.S.  v.  Perkins, 
116  U.S.  483   (1886)  :  Myers  v.   U.S.,  272  U.S.  52,  161    (1926)). 

Nor  does  it  provide  for  an  agency  made  up  of  existing  civil  service  em- 
ployees whose  authority  to  administer  and  to  hire  and  fire  is  fully  con- 
trolled by  law   (see,  Title  5,  U.S.  Code). 

Instead,  the  bill  grants  to  the  new  Justice  Department  substantially  all 
the  powers,  duties  and  responsibilities  possessed  by  the  present  Depart- 
ment with  a  few  omissions.  The  operative  clauses  for  a  separation  from 
the  Executive  Branch  are  findings  of  fact  and  declaration  by  Congress  in 
Section  1   of  the  bill. 

The  new  Department  would  be  established  as  an  independent  establish- 
ment by  dropping  the  Department  from  the  list  of  Executive  Departments 
in  5  U.S.C.  §101  (sec.  7(a)  of  the  bill)  and  by  repealing  section  501-510 
of  Title  28  U.S.C.  (501— Executive  Department,  502— Seal,  503— Attorney 
General,  504 — Deputy  Attorney  General,  .50.5 — Solicitor  General,  .506 — As- 
sistant Attorneys  for  Administration,  508 — Vacancies,  509 — Functions  of  the 
Attorney  General,  and  510 — Delegation  of  Authority  (of  Attorney  General) 
and    replacing   them   with    the    following : 

Sec.  2.  fa)  Sections  501  through  510  of  title  28,  United  States  Code,  are 
amended  to  read  as  follows : 

"§  501.  Independent  establishment 

"(a)  There  is  established  as  an  independent  establishment  of  the  United 
States   Government,   the  Department   of   Justice. 

"(b)  The  Department  shall  be  headed  by  an  Attorney  General  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  for  a  term  of  six  years.  There  shall  be  in  the  Department — • 

"(1)    a  Deputy  Attorney   General,   and 

"(2)   a  Solicitor  General 
each  of  whom  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and   consent  of  the   Senate,    for   a    term    of   six   years.   The    Deputy    Director 
shall   perform    such    functions    as    the    Attorney    General    may    prescribe    and 
shall  be  the  acting  Attorney  General  during  the  absence  or  disability  of  the 
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Attorney  General  or  in  the  event  of  a  vacancy  in  the  position  of  Attorney 
General.  Upon  the  expiration  of  his  term,  the  Attorney  General  shall  con- 
tinue to  serve  nntil  his  successor  has  been  appointed  and  has  qualified,  ex- 
cept that  the  Attorney  General  may  not  serve  under  the  authority  of  this 
sentence  for  a  period  longer  than  one  year  after  the  expiration  of  that 
term.  The  Solicitor  General  shall  perform  such  functions  as  the  Attorney 
General  may   prescribe. 

''(c)  The  officers  appointed  under  this  subsection  may  be  removed  by  the 
President  for  neglect  of  duty  or  malfeasance  in  office. 

"§  502.  Assistant  Attorneys  General ;   other   personnel 

"(a)  The  Attorney  General  may  appoint  nine  Assistant  Attorneys  Gen- 
eral. The  Attorney  General  may  also  appoint  one  Assistant  Attorney  General 
for  Administration. 

"(b)  The  Attorney  General  may  appoint  sucli  other  personnel  as  may  be 
necessary  to  carry  out  his  duties  and  functions  under  this  chapter.  The 
Attorney  General  may  obtain  the  services  of  experts  and  consultants  in 
accordance   with   the  provisions   of   section   3109   of  title   5. 

"§  503.  Vacancies 

"(a)  In  case  of  a  vacancy  in  the  office  of  Attorney  General,  or  of  his  alt- 
sence  or  disability,  the  Deputy  Attorney  General  may  exercise  all  the  duties 
of  that  office,  and  for  the  purpose  of  section  3345  of  title  5,  the  Deputy 
Attorney  General  is   the  first   assistant  to  the  Attorney   General. 

"(b)  When,  by  reason  of  absence,  disability,  or  vacancy  in  office,  neither 
the  Attorney  General  nor  the  Deputy  Attorney  General  is  available  to  exer- 
cise the  duties  of  the  office  of  Attorney  General,  the  Solicitor  General  and 
the  Assistant  Attorneys  General,  in  such  order  of  succession  as  the  Attorney 
General  may  from  time  to  time  prescribe,  shall  act  as  Attorney  General. 

"§  504.    Functions    of    the    Attorney    General 

"All  functions  of  other  officers  of  the  Department  of  Justice  and  all  func- 
tions of  agencies  and  employees  of  the  Department  of  Justice  are  vested 
in  the  Attorney  General  except  the  functions — 

"(1)  vested  by  subchapter  II  of  chapter  5  of  title  5  in  hearing  examiners 
employed  by  the  Department  of  Justice ; 

"(2)   of  the  Federal  Prison  Industries,   Inc.; 

"(3)  of  the  Board  of  Directors  and  oflicers  of  the  Fedei'al  Pri.son  In- 
dustries, Inc. ;   and 

"(4)   of  the  Board  of  Parole. 

"§  505.    Administrative   provision 

"(a)  The  Attorney  General  may  from  time  to  time  make  such  provisions 
as  he  considers  appropriate  authorizing  the  performance  by  any  other  offi- 
cer, employee,  or  agency  of  the  Department  of  Justice  of  any  function  of 
the  Attorney   General. 

"(b)   The  Attorney  General  is  authorized — 

"(1)  to  adopt,  alter,  and  use  a  seal; 

"(2)  to  adopt,  amend,  and  repeal  rules  and  regulations  governing  the 
manner  of  its  operations,  organization,  and  personnel,  and  the  performance 
of  the  powers  and  duties  granted  to  or  imposed  upon  it  by  law ; 

"(3)  to  accept  on  behalf  of  the  United  States  gifts  or  donations  of  serv- 
ices,  money,   or   property,    real,   personal,   or   mixed,   tangible,   or   intangible ; 

"(4)  to  enter  into  contracts  or  other  arrangements  or  modifications  there- 
of, with  any  agency  or  department  of  the  United  States,  or  with  any  State 
or  political  subdivision  thereof,  or  with  any  person,  firm,  association,  or 
corporation,  and  such  contracts  or  other  arrangements,  or  modifications 
thereof,  may  be  entered  into  without  legal  consideration,  without  regard  to 
section  3709  of  the  Revised  Statutes    (41   U.S.C.   5)  ; 

"(5)  to  make  advance,  progress,  and  other  payments  which  the  Attor- 
ney General  deems  necessary  under  this  chapter  without  regard  to  the  pro- 
visions of  section  3648  of  the  Revised   Statutes    (31   U.S.C.  529)  ; 

"(6)  to  utilize,  with  their  consent,  the  .services,  equipment,  personnel,  and 
facilities  of  any  other  department  or  agency  of  the  United  States,  with  or 
without  reimbursement ; 
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"(7)  to  accept  and  utilize  tlie  .services  of  voluntary  and  uncompensated 
personnel  and  reimburse  them  for  travel  expenses  including  per  diem,  as 
authorized  by  section  5703  of  title  5 ; 

'•(8)   to  make  other  necessary  expenditures;  and 

"(9)  to  take  such  other  action  as  may  be  necessary  to  carry  out  his 
duties  and   responsibilities  prescribed  by  lav?. 

"(c)  Upon  request  made  by  the  Attorney  General  each  Federal  depart- 
ment and  agency  is  authorized  and  directed  to  make  its  services,  equip- 
ment, personnel,  facilities,  and  information  (including  suggestions,  estimates, 
and  statistics)  available  to  the  greatest  practicable  extent  consistent  with 
tlie  laws  to  the  Attorney  General  in  the  performance  of  his  functions. 

(Id  Sections  511  through  .52G  of  such  title  are  redesignated  as  sections 
506  through  .521,  respectively. 

(c)  The  analysis  of  chapter  31  of  such  title  is  amended — 

(1)  by  striking  out  items  501  through  510  and  inserting  in  lieu  thereof 
the  following : 

'•,501.  Independent  establishment. 

"502.  Assistant   Attorneys   General;    other   personnel. 
"503.  Vacancies. 

"504.  Functions  of  the   Attorney   General. 
"505.  Administrative  provisions." 

(d)  Tlie  analysis  of  chapter  31  of  such  title  is  further  amended  I)y  re- 
designating items  511  through  526  as  items  506   through  521.   respectively. 

The  new  officials  would  be  relisted  in  the  provision  of  Title  5,  U.S.C.  con- 
taining the  executive   level   pay  scales   §§5312-5316;    Sec.   7(b)    of   the   bill). 

Section  2(a)  of  the  bill  would  create  the  Department  as  an  independent 
establishment. 

Section  2(b)  would  provide  for  the  appointment  of  an  Attorney  General 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  for  a 
term  of  six  years.  It  also  provides  for  the  appointment  by  the  President, 
under  the  same  conditions,  of  a  Deputy  Attorney  General  and  a  Solicitor 
General. 

The  section  provides  that  tlie  three  officers  so  appointed  may  be  removed 
by  the  President   "for  neglect  of  duty  or  malfeasance   in   office." 

Other  provisions  authorize  the  Attorney  General  to  appoint  Assistant 
Attorneys  General,  and  other  personnel,  vest  all  the  functions  of  the  exist- 
ing Department  and  functions  of  its  agencies  and  employees  in  the  new  At- 
torney General,  except  functions  vested  in  hearing  examiners  in  the  pres- 
ent Department,  in  the  Federal  Prison  Industries.  Inc.,  in  the  Board  of 
Directors  and  Officei's  of  the  Federal  Prison  Industries,  Inc.,  and  in  the 
Board  of  Parole,  and,  grants  full  administrative  authority  in  the  new  At- 
torney General. 

Section  3(b)  of  the  bill  empowers  the  new  Attorney  General  to  appoint 
a  Director  of  the  F.B.I,  for  a  term  of  four  years ;  section  4  authorizes  him 
to  appoint,  and  remove  U.S.  Attorneys  and  to  fill  vacancies  therein  (re- 
pealing the  existing  2S  U.S.C.  §  .546  providing  for  the  temporary  filling  of 
such  vacancies  by  U.S.  District  Courts)  ;  and,  section  5  authorizes  him  to 
appoint  TT.S.  Marshals  for  a  term  of  four  years  unless  sooner  removed  by 
him,   and  to  fill  vacancies   in   the   iMarshal  corps. 

The  bill  would  leave  intact  but  would  renumber,  among  others,  28  U.S.C, 
§  511  authorizing  the  Attorney  General  to  advise  the  President,  section  512 
authorizing  the  Attorney  General  to  advise  heads  of  executive  departments, 
section  513  authorizing  the  Attorney  General  to  advise  heads  of  military 
departments,  section  514  authorizing  tlie  extension  of  profe.ssional  assistance 
on  pending  claims  in  departments  and  agencies,  and  .sections  515  and  516 
vesting  in  the  Attorney  General  and  the  Department  (unless  otherwise  pro- 
vided by  law)  authority  to  conduct  legal  proceedings  and  litigation  on  be- 
half of  the  I'uited    States. 

Section  8  of  the  bill  would  transfer  to  the  new  Department  all  functions  car- 
ried  out   by   the   present   Department. 

None  of  the  foregoing  essentially  change  the  powers,  duties,  and  re- 
.sponsibilities  of  the  existing  Department  except  for  the  addition  of  restric- 
tions on  the  removal  power  of  the  President  and  except  for  the  six  year 
term  of  oflSce. 
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The  core  of  the  hill  is  placed  in  Section  1  thereof  which  contains  findings 
and  declarations  hy  Congress  as  follows : 

S.  2803 

Be  it  enacted  bij  the  Seywte  and  House  of  Representatives  of  the  United 
States   of   America  in   Congress  assembled, 

FINDINGS  OF  FACT  AND  DECLARATION   OF   PURPOSE 

Section   1.    (a)    The  Congress  finds  and  declares  that — 

(1)  the  Department  of  Justice  is  responsible  for  the  performance  of  func- 
tions that  are  both  executive  and  judicial  in  nature ; 

(2)  the  officers  and  employees  of  the  Department  of  Justice,  including 
the  Attorney  General,  the  Solicitor  General,  the  United  States  attorneys, 
and  the  United  States  marshals  are  officers  of  the  courts  as  well  as  execu- 
tive branch  officers ;  and 

(3)  to  preserve  the  independence  essential  to  the  proper  administration 
of  justice  the  Department  of  Justice  should  be  insulated  from  the  direct 
political    control   of    the   executive    branch    of   Government. 

(b)  It  is  the  purpose  of  this  Act  to  estal)lish  the  Department  of  Justice 
as   an  independent  establishment  of  the   United   States. 

The  constitutional   questions   that  are  presented  by  the  bill   are: 

1.  Is  the  Department  responsible  for  functions  that  are  judicial  in  nature 
in  addition  to  its  executive  functions,  and  if  so,  does  this  place  the  De- 
partment beyond   the   control  or   influence   of   the   President? 

The  Department  exercises  few  functions  of  a  quasi-judicial  nature,  the 
Board  of  Immigration  Appeals  perhaps  being  the  most  prominent.  However, 
the  fact  that  one  or  two  bureaus  within  a  department  exercise  quasi-judicial 
authority  does  not  place  the  Department  in  the  category  of  independent 
agency. 

A  succinct  description  of  the  functions  of  the  Department  is  found  in  the 
United    States    Government    Organization    Manual.    1972/72,    pp.    27~)-7() : 

"The  chief  purposes  of  the  Department  of  Justice  are  to  enforce  the 
Federal  laws,  to  furnish  legal  counsel  in  Federal  cases,  and  to  construe  the 
laws  under  which  other  departments  act.  It  conducts  all  suits  in  the  Supreme 
Court  in  which  the  United  States  is  concerned,  supervises  the  Federal  penal 
institutions,  and  investigates  and  detects  violations  against  Federal  laws. 
It  represents  the  Government  in  legal  matters  generally,  rendering  legal 
advice  and  opinions,  upon  request,  to  the  President  and  to  the  heads  of  the 
executive  departments.  The  Attorney  General  supervises  and  directs  the 
activities  of  the  United  States  Attorneys  and  Marshals  in  the  various 
judicial  districts." 

The  test,  as  set  forth  in  Wiener  v.  U.S.,  357  U.S.  349,  353  (1958),  is.  do 
the  officers  exercise  their  judgment  without  the  leave  or  hinderance  of  any 
other  official  or  any  other  department  of  the  Government?  Referring  to 
Humphrey's  Executor  v.  TJ.8.,  295  U.S.  602,  625-2G  (1935),  the  Court  stated 
in  Wiener,  supra,  p.  357; 

"What  is  the  essence  of  the  decision  in  Humphrey's  case?  It  drew  a 
.sharp  line  of  cleavage  between  officials  who  were  part  of  the  Executive 
establishment  and  were  thus  removable  by  virtue  of  the  President's  consti- 
tutional powers,  and  those  who  are  members  of  a  body  'to  exercise  its 
judgment  without  the  leave  or  hindrance  of  any  other  offi.cial  or  any  de- 
partments of  the  government'  295  U.S.  at  62.5-26,  as  to  whom  a  power  of 
removal  exists  only  if  Congress  may  fairly  be  said  to  have  conferred  it. 
The  sharp  differentiation  derives  from  the  difference  in  functions  between 
those  who  are  part  of  the  Executive  establishment  and  those  whose  tasks  re- 
quire absolute  freedom  from  Executive  interference.  'For  it  is  quite  evident.' 
again  to  quote  Humphrey's  Executor,  'that  one  who  holds  his  office  only  during 
the  absence  of  another,  cannot  be  depended  upon  to  maintain  an  attitude 
of  independence   against   the   latter's   will.'  " 

The  nature  of  the  function  that  Congress  vested  in  the  organization  is 
the  touchstone  for  independence. 

As  described  above  the  nature  of  the  functions  of  the  Department  of 
Justice   are   almost   wholly   executive. 


431 

In  Ponzi  V.  Fessenden,  258  U.S.  254,  262  (1922),  the  Supreme  Court  de- 
clared that  under  the  "faithful  execution  of  the  laws"  clause  in  Article 
II,  Section  3,  "the  Attorney  General  is  the  head  of  the  Department  of  Jus- 
tice. .  .  .  He  is  the  hand  of  the  President  in  takins;  care  that  the  laws  of  the 
United  States  in  protection  of  the  interest  of  the  United  States  in  legal 
proceedinirs  and  in  the  prosecution  of  offenses,  be  faithfully  executed." 

In  PufjacJi  V.  Klein.  (D.C.N.Y.)  193  F.  Supp.  630.  634-35  (1961).  a  case 
involving  discretionary  authority  in  a  U.S.  Attorney  to  prosecute,  the  court 
stated : 

"Article  II.  Section  3  of  the  Constitution  provides  that  '(The  Pre.sident) 
shall  take  care  that  the  laws  (shall)  be  faithfully  executed.'  The  preroga- 
tive of  enforcing  the  criminal  law  was  vested  by  the  Constitution,  there- 
fore, not  in  the  courts,  nor  in  private  citizens,  but  squarely  in  the  executive 
arm   of  the  government.   .  .   ." 

The  fact  that  the  power  of  law  enforcement  is  vested  in  the  executive 
and  judiciary  branches  of  the  government  (Quinn  v.  JJ.S.,  349  U.S.  155 
(1955);  I.C.C.  V.  Chatstvorfh  Coop.  Mnrketmf/  Ans'oc.  (C.A.  111.)  347  F.  2d 
S21.  cert.  den.  382  U.S.  938,  rehearing  denied  382  U.S.  1000  (1965)),  does 
not  endow  the  Department  with  responsibility  for  judicial  functions.  It  is 
merel.v  a  truism  that  both  the  executive  and  judicial  branches  must  par- 
ticipate  in   the  enforcement   of  the   law. 

Nor  does  that  fact  that  the  attorneys  in  the  Department  are  officers 
of  the  courts  lend  any  judicial  status  to  the  Department.  They  are  officers 
of  the  court  as  are  all  attorneys,  members  of  the  bar.  but  the  attorneys 
within  the  Department  do  not  have  absolute  freedom  from  executive  inter- 
ference. (See.  for  instance,  28  U.S.C,  §§505.  506,  516,  517,  518,  519.  and 
Pnnsl  v.  Fessenden.  supra;  see.  also,  U.S.  v.  Cox,  (C.A.  5th)  342  F.  2d  167 
(1965),  cert.   den.   .381    U.S.   935). 

Nor,  as  will  be  discussed  subsequently,  can  Congress  remove  from  execu- 
tive control  persons  substantially  carrying  out  executive  duties  without 
changing  the  nature  of  those  duties. 

2.  What  are  the  President's  constitutional  powers  with  regard  to  persons 
performing   the    functions    of    the    Department    of    Justice? 

The  President  is  vested  with  the  executive  power  (Article  T,  Section  I, 
clause  1),  and  with  the  responsibility  that  the  laws  be  faithfully  executed 
(Article  II,  Section  3).  Furthermore,  "He  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate,  shall  appoint  Ambassadors,  other 
public  Ministers  and  Consuls,  Judges  of  the  Supreme  Court  and  all  other 
officers  of  the  I'^nited  States,  whose  appointments  are  not  herein  otherwise 
provided  for.  and  which  shall  be  established  by  law:  but  the  Consrress  may 
by  law.  vest  the  appointment  of  such  inferior  officers,  as  they  think  proper, 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ment"  (Article  II.  Section  2,  clause  2). 

Myers  v.  U.S..  272  U.S.  52  (1927),  Humphrey's  Executor  v.  U.S..  295  T^.S. 
602  (1935).  and  Wiener  v.  U.S.,  357  U.S.  349  (195-S),  ".  .  .  appear  to  recog- 
nize an  ex^^cutive  function  as  power  conferred  on  the  President  to  the 
exclusion  of  the  other  two  branches  of  government.  Whether  the  function 
or  power  be  found  in  the  nature  of  the  executive,  be  conferred  by  the 
phrase,  'executive  power'  in  the  first  sentence  of  §  1  of  Article  IT.  or  bo 
derived  from  the  faithftil  execution  clause,  the  execution  of  the  laws  passed 
by  Congress  is  deemed  to  be  included  within  the  executive  power  exerci«;able 
by  the  President  and  delegable  to  his  subordinates  over  whom  he  exercises 
control  and  responsibility  to  such  a  degree  that  he  must  have  the  sole 
power  to  remove  in  order  to  fulfill  that  role.  Further.  Hunvphrrit  and  Wiener 
stand  for  the  proposition  that  the  only  executive  ta«ks  which  can  consti- 
tutionally be  removed  from  under  the  Presidput's  direction  and  criven  to 
an  independent  agency  are  those  clearlv  incidental  in  the  onnsi-leeislative 
and  quasi-judicial  functions  which  justify  its  independence.  Of  course,  ouasi- 
legislative  and  qunsi-judir'ial  functions  can  be  ?iven  to  an  executive  officer; 
Congress  is  not  compelled  to  give  them  to  an  independent  agency.  rP>ut  the 
executive  must  be  performed  under  the  direction  of  the  Presidentl  and 
Myers  holds  while  Humphrey  and  Wiever  recognize  that  Congress  mny  not 
withdraw  them  from  that  direction  by  limitinff  the  President's  nower  to 
remove    the    officers    who   perform    them.    Congress    could    not    constitutionally 
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give  to  an  independent  agency  functions  which,  separately  considered, 
could  not  validly  be  made  the  exclusive  job  of  an  independent  agency,  else 
it  could  at  will  remove  the  President's  executive  powers  through  this  de- 
vice.  .  .  . 

"The  structuring  of  the  executive  branch  is,  of  course,  within  the  dis- 
cretion of  Congress  acting  under  the  'necessary  and  proper'  clause  (Article 
I,  Section  8,  claxise  IS),  thus,  the  creation  of  officers  and  allocations  of 
functions  within  the  executive  branch  is  a  power  clearly  possessed  by  Con- 
gress and  Congress  has  thus  made  the  Attorney  General  the  'hand  of  the 
President'  in  litigation,  (Ponzi  v.  Fesscnden,  supra).  But  it  could  have 
placed  the  function  elsewhere  in  the  executive  branch.  .  .  .  The  discretion 
in  structuring,  however,  would  not  run  to  placing  an  essentially  executive 
function  in  another  branch."  ("Establishing  An  Independent  Federal  Prose- 
cutor, A  Preliminary  Analysis  of  the  Constitution  Issues,"  Johnny  H,  Kil- 
lian,  Assistant-Chief,  American  Law  Division,  October  29,  1973,  pp.  11-13). 
(In  U.S.  V.  Solomon,  (D.C.S.D.N.Y.)  216  F.  Supp.  835  (19G3)),  the  court 
sustained  the  temporary  appointment  of  U.S.  Attorneys  by  U.S.  District 
Courts  pursuant  to  28  U.S.C.,  §  54G,  until  the  President  appointed  one  per- 
manently because  control  over  such  attorneys  remained  with  the  President). 

Accepting  the  thesis  that  the  duties  and  powers  of  the  Department  of  Jus- 
tice are  essentially  executive  in  action  and  that  it  is  questionable  that  they 
can  be  removed  from  the  control  of  the  President  by  Congress,  can  Con- 
gress place  conditions  on  the  removal  of  the  Attorney  General,  the  Deputy 
Attorney  General,  and  the  Solicitor  General  as  proposed  in  S.  2803? 

The  ordinary  rule  is  that  the  power  to  remove  officers  appointed  by  the 
President  by  and  with  the  consent  of  the  Senate  is  exercisable  by  the 
President  alone  if  the  duties  of  the  office  are  executive  (Myers  v.  U.S., 
supra;  Hnmphrcifs  Executor  v.  U.S.,  supra,  Shurtleff  v.  U.S.,  189  U.S.  314 
(1902)).  When  Congress  provides  for  the  appointment  of  inferior  officers 
by  the  heads  of  departments,  however,  it  has  the  power  to  limit  and  regulate 
removal  of  such  inferior  officers  (Myers  v.  U.S.,  supra;  U.S.  v.  Perkins,  IIG 
U.S.  483  (1886)  ;  Nader  v.  Boric,  (D.C.D.C.)  Civil  Action  No.  1954-73,  No- 
vember 14,   3973). 

And,  when  Congress  provides  for  the  appointment  by  the  President,  with 
the  advice  and  consent  of  the  Senate,  of  officers  whose  duties  and  respon- 
sibilities are  not  executive  in  nature,  and  thus  independent  of  executive 
control,  it  can  I'estrict  removal  of  such  officers  to  removal  for  cause  (Hum- 
phrey's Executor  v.    U.S.,  supra.    Wiener  v.    U.S..  supra). 

S.  2803  proposes  to  limit  the  power  of  removal  of  the  President  as  re- 
spects the  Attorney  General,  the  Deputy  Attorney  General,  and  the  Solici- 
tor General,  all  of  whom  would  be  appointed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate,  to  removal  for  cause.  The  bill  would 
also  provide  six  year  terms  for  such   officers. 

In  order  for  such  a  removal  procedure  to  be  valid,  the  three  officers  would 
have  to  be  outside  of  the  control  of  the  President,  and  that  status  would 
depend  upon  the  nature  of  the  function  Congress  vests  in  the  Department 
(See,  Wiener  v.  U.S.,  supra).  The  material  considered  heretofore  deals 
with    this    question. 

The  fact  that  the  persons  would  be  appointed  for  six  year  terms  would 
not  affect  the  President's  power  of  removal  if  they  were  carrying  out  execu- 
tive duties  (see.  Parsons  v.  U.S.,  167  U.S.  327  (1897).  U.S.  Attorneys  ap- 
pointed for  four  year  terms  removable  at  will  by  President). 

3.  Is  a  legislative  determination  of  the  constitutionality  of  an  Act  bind- 
ing on   the   court? 

The  legislature  cannot  ban  or  restrict  the  power  of  the  .iudiciary  to  deter- 
mine questions  of  law  (Corpus  .Juris  Secundum,  Vol.  16,  Constitutional  Law, 
§108,  p.  497  (19.56)).  Thus  while  the  legislature  may,  in  the  first  in.stance, 
determine  for  itself  whether  a  contemplated  act  is  constitutional,  the  ques- 
tion of  the  constitutionality  of  a  statute  is  not  for  legislative  determination 
but  is  vested  in  the  judiciary,  and  a  statute,  as  against  a  challenge  to  its 
validity,  cannot  stand  on  legislative  declaration  alone  (supra,  §  112,  p.  501 ; 
Stephen.'ion  v.  Bin  ford,    (C.A.  5th)    53  F.  2d  509,   affirmed  287  U.S.  251). 

Consequently,  the  provisions  of  Section  1  of  S.  2803  are  subject  to  judicial 
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scrutiny  in   terms  of  tlie  otlier  provisions  of  the  bill   and  cannot,  by    them- 
selves,  determine  the   constitutionality  of  the  bill. 

4.  What  are  constitutionality  acceptable  standards  for  terminating  offices 
presently  in  existence  and  replacing  them  with  new  offices  witli  different 
qualifications? 

The  current  Attorney  General,  the  Deputy  Attorney  General,  and  the 
Solicitor  General  will  have  the  tenure  of  their  offices  terminated  and  new 
appointments  will  be  made  for  six-year  terms. 

There  are  no  federal  cases  on  terminating  existing  offices  and  recreating 
them,  although  the  law  on  the  scope  of  Congressional  power  to  create 
offices,  prescribe  qualifications  for  offices,  etc.,  i?  vast,  (see,  for  instance, 
"A  Commentary  on  tlie  Constitution  of  the  United  States,"  Bernard  Schwartz, 
(1963),  Vol.  I,  p.  110  et  seq.). 

One  of  the  most  recent  expositions  of  the  general  rule  was  by  the  New 
York  Court  of  Appeals  in  Lanza  v.  Wagner,  229  N.Y.S.  2d  380,  11  N.Y.  2d 
317,  183  N.Y.  2d  670  (1962).  This  case  involved  the  constitutionality  of  a 
state  statute  under  which  New  York  City's  Board  of  Education  was  to  be 
reorganized  and  reconstituted  bringing  the  term  of  office  of  the  Members 
to  an  end  at  an  earlier  specified  date.  The  statute  was  upheld  on  the 
theory  that  the  office  was  created  by  the  legislative  and  there  was  no  con- 
stitutional inhibition  against  the  mere  shortening  of  the  term  of  an  exist- 
ing statutory  office  by  legislation  aimed  at  the  office  rather  than  at  its 
incumbent.  Absent  any  express  consitutional  limitation,  the  legislature  has 
the  full  and  unquestionable  power  to  abolish  an  office  of  its  creation  or  to 
modify  its  term,  or  other  incidents  attending  it  in  the  public  interest, 
even  though  the  effect  may  be  to  curtail  an  incumbent's  unexpired  term 
(see,    183    N.E.    2d,    at   683). 

Applying  the  principles  to  S.  2803,  the  provisions  of  that  bill  would  seem 
to  be  valid  since  there  is  no  intention  to  enact  a  bill  of  attainder  against 
present  incumbents. 

As  to  a  possible  conflict  with  the  President's  removal  power  when  terms 
are  shortened  by  legislation,  this  problem  appears  to  have  been  resolved 
through  section  10(b)  of  the  bill  which  permits  appointment  as  soon  as  the 
•bill  is  enacted  although  its  provisions  do  not  go  into  effect  until  90  days 
after  enactment,  (section  10(a)).  The  appointment  and  confirmation  of  a 
new  Attorney  General  within  that  time  span  would  constitutionally  dis- 
place the  existing  Attorney  General,  for  instance  (see.  Blake  v.  United  States, 
103  U.S.   227    (1881)). 

Robert    L.    Tienken. 
Senior  Specialist  In  American  Public  Law. 
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ESTABLISHI^VG   AN    INDEPENDENT    FEDERAL   PROSECUTOR A   PRELIMINARY   ANALYSTS 

OF  THE  Constitutional  Issues 
(Prepared  by  Johnny  H.  Killian,  Legislative  Attorney,  American  Law  Division) 

Arising  out  of  the  controversy  over  the  investigation  into  and  the  prose- 
cution of  offenses  connected  with  the  Watergate  matter  is  the  proposal  in 
Congress  to  provide  for  the  creation  of  an  office  of  prosecutor  which  would 
be  independent  of  control  and  direction  of  the  President  and  not  subject  to 
removal  by  tlie  President.  The  constitutional  issues  raised  by  tliis  proposal 
are  the  subject  of  this  memorandum.  Because  of  the  necessity  of  dealing 
with  the  matter  in  such  a  short  time,  it  is  not  claimed  that  tlie  treatment 
here   is   definitive. 

This  analysis  proceeds  in  three  sections.  First  it  is  considered  whether 
the  pro.secutorial  function  is  necessarily  an  executive  one  so  tliat  under  the 
concept  of  separation  of  powers  undergirding  tlie  constitutional  allocation  of 
functions  in  the  Federal  Government  the  office  of  prosecutor  is  an  execu- 
tive branch  office.  Determination  that  the  inquiry  must  be  answered  In  the 
affirmative  requires  an  exploration  of  the  President's  constitutional  powers 
with    regard   to    persons   performing   the    prosecutorial   function.    Second,    the 
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power  of  Congress  to  vest  the  appointment  of  inferior  oflBces  in  the  courts 
pursuant  to  Article  II,  §  2,  is  dealt  with  along  with  the  question  whether 
the  exercise  of  this  power  involves  any  exception  to  the  general  rule  of 
presidential  supervision  of  executive  officers.  Third,  an  alternative  approach 
to  the  appointment  of  a  special  prosecutor  by  the  courts  is  considered 
wherein  it  is  inquired  whether  Congress  could  by  imposing  particularized 
duties  upon  an  executive  officer  effectively  insulate  him  from  substantial 
presidential  control. 

I. 

Resolution  of  the  questions  presented  by  the  proposal  for  a  special,  in- 
dependent prosecutor  requires  the  consideration  of  one  of  those  abstractions 
which  is  universally  recognized  to  be  basic  to  the  government  created  by 
the  United  States  Constitution  but  upon  the  details  of  which  there  seems 
to  be  equally  universal  disagreement.  Just  what  is  it  that  the  concept  of 
separation  of  powers  imposes  upon  Congress'  powers  to  provide  for  the 
execution  of  federal  criminal  laws  through  the  device  of  an  office  free  of 
presidential  direction ;  conversely,  what  are  the  irreducible  confines  of  the 
President's  executive  authority  to  oversee  and  to  direct  the  execution  of  the 
Nation's  laws.  The  history  of  practice  tells  us  much  but  it  does  not  tell  us 
that  the  practice  is  constitutionally  compelled  and  unchangeable.  There  are 
decisions  of  the  Supreme  Court  with  a  bearing  on  the  issue  but  their  rele- 
vance is  largely  tangential. 

It  is  of  course  basic  learning  under  out  constitutional  theory  that  the 
Constitution  separated  governmental  powers  into  tripartite  divisions.  TFoy- 
7)}an  v.  Southard,  10  Wheat.  (23  U.S.)  1,  46  (1825).  There  are  opinions  of 
the  Supreme  Court  which  ascribe  to  this  scheme  of  division  a  rigidity 
which  in  fact  it  does  not  have.  Kilhouni  v.  Thnmpson,  103  U.S.  168,  190- 
191  (1881).  Thus,  in  Springer  v.  Philippine  Islands,  277  U.S.  189,  201-202 
(1928),   Justice    Sutherland   wrote: 

"It  may  be  stated  then,  as  a  general  rule  inherent  in  the  American  con- 
stitutional system,  that,  unless  otherwise  expressly  provided  or  incidental 
to  the  powers  conferred,  the  legislature  cannot  exercise  either  executive  or 
judicial  power ;  the  executive  cannot  exercise  either  legislative  or  judicial 
power ;  the  judiciary  cannot  exercise  either  executive  or  legislative  power. .  . . 

"Legislative  power,  as  distinguished  from  executive  power,  is  the  authority 
to  make  laws,  but  not  to  enforce  them  or  appoint  the  agents  charged  with 
the  duty  of  such  enforcement.  The  latter  are  executive  functions.   .   .  . 

"Not  having  the  power  of  appointment,  unless  expressly  granted  or  inci- 
dental to  its  powers,  the  legislature  cannot  engraft  executive  duties  upon  a 
legislative  office,  since  that  would  be  to  usurp  the  power  of  appointment  by 
indirection :   .  .  ." 

"[T]he  Constitution."  wrote  Chief  .Justice  Taft  in  Myers  v.  United  States. 
272  U.S.  .^i2.  116  (1926).  "was  so  famed  as  to  vest  in  the  Congress  all 
legislative  powers  therein  granted,  to  vest  in  the  President  the  executive 
power,  and  to  vest  in  one  Supreme  Court  and  such  inferior  courts  as  Con- 
gress might  establish,  the  judicial  power.  .From  this  division  on  principle,  the 
reasonable  construction  of  the  Constitution  must  be  that  the  branches  should 
be  kept  separate  in  all  cases  in  which  they  were  not  expressly  blended,  and 
the  Constitution  should  be  expounded  to  blend  them  no  more  than  it  affir- 
matively requires."  From  this  basic  premise,  he  derived  for  the  Court  a 
plenary  power  in  the  president,  unrestrainable  by  Congress,  to  remove  all 
persons  appointed  by  him.  an  issue  to  which  we  shall  return.  Most  re- 
cently, the  Court  in' United  States  v.  Brown.  381  U.S.  437.  441-446  (196-5), 
discussed  separation  of  powers  in  the  context  of  the  constitution  proscrip- 
tion against  l)ills  of  attainder.  According  to  the  Court,  Congress  was  for- 
bidden to  pass  bills  of  attainder  inasmuch  as  under  the  constitutional  system 
prescrilied  by  the  Framers  the  task  of  ruling  upon  the  blameworthiness  of, 
and  levying  appropriate  punishment  upon,  specific  persons  was  one  re- 
served to  the  judiciary,  trial  by  legislature  being  wholly  contrary  to  our 
concept  of  separation  of  powers.  "It  is  the  peculiar  province  of  the  legis- 
lature to  prescribe  general  rules  for  the  government  of  society :  the  appli- 
cation of  those  rules  to  individuals  in  society  would  seem  to  be  the  duty 
of  other  departments."   FJeteher  v.   Peelc.   6   Cr.    (10  IT.S.)    87.    136    (1810). 
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Yet,  while  it  is  clear  that  the  government  is  divided  into  three  depart- 
nient.s,  it  is  equally  clear  that  no  hermetic  sealing  off  of  the  performance  of 
separate  functions  has  ever  been  achieved.  Thus,  in  Waymmi  v.  Snvthard, 
10  Wheat.  (23  U.S.)  1  (182.".),  Chief  Justice  Marshall  in  upholding  the  con- 
gressional delegation  of  rule-making  power  to  the  federal  courts  drew  a  dis- 
tinction between  that  class  of  subjects  which  must  be  entirely  regulated 
by  the  legislature  and  that  class  which  may  be  delegated  to  another  de- 
partment under  general  standards  by  the  legislature.  From  this  principle  has 
flowed  a  plethora  of  delegations  from  Congress  primarily  to  the  President 
to  do  such  legislative  functions  as  change  tariff  duties  or  to  exempt  some 
imports  from  duties  altogether.  Ilnnipton  d  Co.  v.  United  States,  276  U.S. 
394  (1928);  Field  v.  Clark,  143  U.S.  649  (1891).  The  "judicial  power  of 
the  United  States"  as  conveyed  in  Article  III  may  only  be  exercised  by 
judges  having  Article  III  prerequisites  of  guaranteed  tenure  and  compen- 
sation, but  Congress  has  been  held  to  have  power  to  create  "Article  I" 
legislative  courts  which  may  exercise  some  form  of  judicial  power.  Ameri- 
can Ills.  Co.  v.  Canter,  1  Pet.  (26  U.S.)  511  (1828)  ;  Palmore  v.  United  States, 
411  U.S.  389  (1973).  Aside,  however,  from  rule-making  and  perhaps  a  few 
closely  related  functions.  Article  III  judges  may  only  exercise  Article  III 
judicial  functions.  Xeller  v.  Potomac  Electric  Poiver  Co.,  261  U.S.  428   (1923). 

But  it  is  when  the  independent  regulatory  agencies  are  considered  that  the 
concept  of  separation  of  powers — tripartite  departments  exercising  functionally 
disparate  powers— has  been  most  buffeted.  Clearly,  two  classes  of  legislative 
power  have  been  delegated  to  these  agencies :  first,  every  such  agency  is  em- 
powered to  issue  rules  and  regulations,  and,  second,  every  such  agency  im- 
plements a  standard  or  principle  set  forth  in  the  authorizing  statute  with  regard 
to  the  type  of  regulation  with  which  it  is  authorized  to  deal  and  which  Congress 
could,  though  seldom  easily,  itself  implement,  fixing  rail  rates  itself,  for  ex- 
ample, rather  than  directing  the  ICC  to  do  it.  Moreover,  the  agencies  all  exer- 
cise some  form  of  judicial  power,  adjudicating  disputes,  resolving  controversies 
of  private  or  public  rights,  and  the  like.  "The  Federal  Trade  Commission," 
Justice  Sutherland  wrote  for  a  unanimous  Court  in  Humphrey's  Executor  v. 
United  States,  295  U.S.  602,  628   (1935). 

"Is  an  administrative  body  created  by  Congress  to  carry  into  effect  legis- 
lative policies  embodied  in  the  statute,  in  accordance  with  the  legislative 
standard  therein  prescribed,  and  to  perform  other  specified  duties  as  a  legis- 
lative or  as  a  judicial  aid.  Such  a  body  cannot  in  any  proper  sense  be  char- 
acterized as  an  arm  or  an  eye  of  the  executive.  ...  In  administering  the 
provisions  of  the  statute  in  respect  of  "unfair  methods  of  competition"  .  .  . 
the   commission   acts    in   part   quasi-legislatively    and    in    part    qiiasi-judicial." 

Justice  Sutherland's  position  with  regard  to  whether  the  FTC  can  exercise 
executive  or  quasi-execntive  functions  as  well  is  open  to  considerable  disagree- 
ment. At  one  point  he  observes  that  the  Commission  "exercises  no  part  of  the 
executive  power  vested  by  the  Constitution  in  the  President,"  while  at  an- 
other point  he  observes  that  "[tlo  the  extent  that  it  exercises  any  executive 
function — as  distinguished  from  executive  power  in  the  constitutional  sense — 
it  does  so  in  the  discharge  and  effectuation  of  its  quasi-legislative  or  quasi- 
judicial  powers,  or  as  an  agency  of  the  legislative  or  judicial  department  of  the 
government."  Ibid.  There  thus  appears  to  be  an  executive  function  or  an  execu- 
tive power  which  can  only  be  exercised  by  the  President  or  subject  to  his 
direction — an  Article  II  function  or  power,  much  like  Article  III  judicial 
power — and  a  lower-case  executive  function  or  power  which  can  be  conferred 
by  Congress  under  its  necessary  and  proper  powers  upon  institiitions  which 
it  creates. 

Obviously,  then,  any  analysis  of  the  proposals  for  an  Independent  prosecutor 
in  the  context  of  separation  of  powers  limitations  upon  the  law  enforcement 
powers  of  the  office  becomes  difficult  and  necessarily  somewhat  imprecise  be- 
cause of  the  fuziness  of  the  language  of  the  Court  on  the  critical  points  at 
issue,  an  imprecision  which  is  not  removed  when  one  goes  to  the  basic  source. 
If  one  looks  to  the  language  of  Article  II,  one  cannot  say  with  assurance  that 
the  Framers  intended  the  President  to  be  the  administrative  chief  of  the 
executive  branch,  clothed  with  a  general  power  to  control  the  acts  of  all 
executive  officers.  No  explicit  power  of  control  is  conferred.  Such  a  power  is 
clearly  implied  only  in  the  clause  designating  the  President  as  the  Commander- 
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in-Cliief  of  the  armed  forces.  The  President  is  of  course  empowered  to  appoint 
ofBcers  of  the  executive  brancli,  subject  to  legislative  provision  vesting  the 
appointment  of  certain  officers  elsewliere,  but  if  control  is  to  be  found  there 
one  must  explain  the  different  principle  of  lack  of  control  over  federal  judges 
whose  appointment  is  authorized  by  the  same  language  and  over  members  of  the 
independent  regulatoiy  agencies  whom  the  President  also  appoints.  The  Presi- 
dent is  also  authorized  to  require  the  written  opinion  of  tlie  heads  of  depart- 
ments upon  any  subject  relating  to  the  duties  of  their  respective  offices,  a 
curious  authorization  to  include  if  the  President  had  been  given  the  more 
inclusive  power  of  control. 

These  are  the  only  clauses  enumerating  the  specific  powers  of  the  President 
with  regard  to  the  relationship  between  the  President  and  executive  officers. 
But  Article  II  does  vest  "the  executive  power"  in  the  President  as  well  as  the 
duty  to  "take  care  that  the  laws  be  faithfully  executed."  From  these  clauses 
there  was  derived  almost  from  the  beginning— from  the  debate  in  the  First 
Congress  on  the  President's  removal  powers  and  from  Hamilton's  "Pacificus" 
letters — the  argument  that  the  vesting  of  "the  executive  power"  in  the  first 
sentence  of  §  1  of  Article  II  was  a  grant  of  power  and  that  the  succeeding 
more  specific  grants,  except  when  "coupled  with  express  restrictions  or  limi- 
tations," "specify  the  principal  articles"  implied  in  the  general  grant  and 
hence  serve  to  interpret  it."  Corwin,  The  President — Office  and  Powers  i7S7- 
1957   (4th  ed.  1957),  178-182,  194-195. 

This  latitudinarian  interpretation  of  presidential  power  was  fully  subscribed 
to  by  Chief  Justice  Taft  in  Myers  v.  United  States,  272  U.S.  52  (1927),  who 
derived  from  the  "grant"  of  executive  power  and  the  imposition  of  the  obliga- 
tion of  the  faithful  execution  of  the  laws  a  plenary  executive  power  in  the 
President  which  was  not  susceptible  constitutionally  of  any  restraint  or  limi- 
tation by  Congress.  Specifically,  Myers  held  that  the  power  of  removal  of  all 
officers  appointed  by  the  President — executive  and.  members  of  the  independent 
regulatory  commissions — save  only  for  judges  was  inherently  an  executive  func- 
tion into  the  performance  of  which  Congress  could  not  intrude.  The  power  of 
removal  was  inherent  in  the  executive  power  because,  to  come  to  the  immediate 
relevance  of  Myers,  it  is  the  means  by  which  the  President  may  control  those 
who  are  responsible  for  carrying  out  his  obligation  to  faithfully  execute  the 
laws. 

"The  vesting  of  the  executive  power  in  the  President  was  essentially  a  grant 
of  the  power  to  execute  the  laws.  But  the  President  alone  and  unaided  could  not 
execute  the  laws.  He  must  execute  them  by  the  assistance  of  subordinates. 
...  As  he  is  charged  specifically  to  take  care  that  they  be  faithfully  executed, 
the  reasonable  implication,  even  in  the  absence  of  express  words,  was  that  as 
part  of  his  executive  power  he  should  select  those  who  were  to  act  for  liim 
under  his  direction  in  the  execution  of  the  laws.  The  further  implication  must 
be,  in  the  absence  of  any  express  limitation  respecting  removals,  that  as  his 
selection  of  administrative  oflScers  is  essential  to  the  execution  of  the  laws  by 
him,  so  must  be  his  power  of  removing  those  for  whom  he  can  not  continue  to 
be  responsible."  Id.,  117. 

It  must  first  be  said  that  the  Court  no  longer  appears  to  accept  the  premise 
that  the  first  sentence  of  §  1  of  Article  II  confers  on  the  President  all  "execu- 
tive" power  minus  only  that  which  subsequent  langiiage  excepts  out.  See 
Ynunfjstnwn  Sheet  d  Tvhe  Co.  v.  Saivyer.  3-13  U.S.  579  (1952)  :  United  States  v. 
United  States  Distriet  Court.  407  U.S.  297  (1972).  Secondly  of  course,  Myers' 
broad  dictrim  empowering  the  President  to  remove  even  the  members  of  the 
independent  regulatory  agencies  has  been  sharply  cut  back.  Thus,  in  Humphrey's 
Executor  v.  United  States.  295  U.S.  602,  631-632  (1935).  the  Court  said: 

"Whether  the  power  of  the  President  to  remove  an  officer  shall  prevail  over 
the  authority  of  Congress  to  condition  the  power  by  fixing  a  definite  term 
and  precluding  a  removal  except  for  cause  will  depend  upon  the  character  of 
the  office.  The  Myers  decision,  affirming  the  power  of  the  President  alone  to 
make  the  removal,  is  confirmed  to  purely  executive  officers." 

The  postmaster  position  at  issue  in  Myera,  the  Humphrey  Court  continued, 
was  of  the  "purely  executive  officer"  category.  Thus, 

"[al  postmaster  is  an  executive  officer  restricted  to  the  performance  of  execu- 
tive functions.  He  is  charged  with  no  duty  at  all  related  to  either  the  legisla- 
tive or  judicial  power.  The  actual  decision  in  the  Myers  case  finds  support  in 
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the  theory  that  such  an  officer  is  merely  one  of  the  units  in  the  executive 
department  and  hence  inherently  subject  to  the  exclusive  and  illimitable  power 
of  removal  by  the  chief  executive,  whose  subordinate  and  aid  he  is.  .  .  .  [T]he 
necessary  reach  of  the  decision  goes  far  enough  to  include  all  purely  executive 
officers.  It  goes  no  further ; — much  less  does  it  include  an  officer  who  occupies 
no  place  in  the  executive  department  and  who  exercises  no  part  of  the  execu- 
tive power  vested  by  the  Constitution  in  the  President."  Id.,  627-628. 

In  Wie7ier  v.  Utiitcd  States,  357  U.S.  349,  353  (1958),  Justice  Frankfurter 
for  an  unanimous  Court  defined  "the  essence  of  the  decision  in  Humphrey's 
case." 

"It  drew  a  sharp  line  of  cleavage  between  officials  who  were  part  of  the 
Execiitive  establishment  and  were  thus  removable  by  virtue  of  the  President's 
constitutional  powers,  and  those  who  are  members  of  a  body  "to  exercise  its 
judgment  without  the  leave  or  hinderance  of  any  other  official  or  any  depart- 
ment of  the  government,"  295  U.S.  at  625-626,  as  to  whom  a  power  of  removal 
exists  only  if  Congress  may  fairly  be  said  to  have  conferred  it.  This  sharp 
differentiation  derives  from  the  difference  in  functions  between  those  who  are 
part  of  the  Executive  establishment  and  those  whose  tasks  require  absolute 
freedom  from  Executive  interference." 

Wiener  held  that  Congress  had  conferred  upon  the  AVar  Claims  Commission 
quasi-judicial  functions,  to  adjudicate  "according  to  law"  certain  claims  and 
had  therefore  set  outside  the  President's  power  to  control  through  the  removal 
power  the  members  of  that  body. 

Nonetheless,  both  Humphrey  and  Wiener  proceed  on  the  premise  that  the 
President's  obligation  to  see  to  the  faithful  execution  of  the  laws  is  a  basic 
executive  function  as  to  which  the  President  may  direct  and  supervise  his 
subordinates  and  ultimately  if  necessary  fulfill  through  the  removal  of  certain 
officers  and  their  replacement  by  persons  more  amenable  to  direction. 

Congress  has  succeeded  through  the  establishment  of  independent  regulatory 
agencies  in  creating  institutions  which  execute  some  of  Congress'  laws  inde- 
pendent of  presidential  direction.  If,  however,  we  follow  the  line  of  thought 
in  Humphrey,  it  is  seen  that  these  agencies  in  the  first  instance  receive  dele- 
gated legislative  powers  and  in  the  second  instance  receive  the  kind  of  Article  I 
judicial  power  which  Congress  can  confer.  Such  agencies  may  exercise  an 
executive  function — not  Article  II  executive  power — "in  the  discharge  and 
effectuation  of  its  quasi-legislative  or  quasi-judicial  powei's,  or  as  an  agency 
of  the  legislative  or  judicial  department  of  the  government."  295  U.S.  628. 
That  is.  Congress  may  delegate  or  confer  the  powders  which  it  has  but  it  may 
not  confer  either  Article  II  executive  power  or  Article  III  judicial  power.  This 
is  the  case  inasmuch  as  while  Congress  can  delegate  power  which  it  possesses- 
legislative  power— it  cannot  delegate  powers  belonging  to  the  other  depart- 
ments of  government.  And  even  the  limited  judicial  power  which  it  can  confer 
cannot  wholly  displace  Article  III  courts ;  that  is,  persons  subject  to  Article  I 
judicial  power  must  at  some  point  be  permitted  judicial  review  in  Article  III 
courts  of  constitutional  questions.  See  Chicago,  M.  d  S.P.  Ry.  v.  Minnesota 
134  U.S.  418  (1890)  :  Croivell  v.  Benson,  285  U.S.  22  (1932)  ;  Lockerty  v. 
Phillips,  319  U.S.  182  (1943).  Congress  may  of  course  confer  the  powers  which 
it  gives  to  independent  commissions  to  executive  branch  officers  who  are  sub- 
ject to  presidential  direction  and  control.  An  example  is  the  quasi-legislative 
and  quasi-judicial  powers  conveyed  by  the  Packers  and  Stockyards  Act  of  1921 
upon  the  Secretary  of  Agriculture.  See  Stafford  v.  Wallace,  258  U.S.  495  (1922)  ; 
Morgan  v.  United  States,  298  U.S.  468  (1936)  ;  Morgan  v.  United  States,  304 
U.S.  1  (1938).  The  mixture  of  functions  does  not  alter  the  President's  power 
to  remove.  Morgan  v.  Tennessee  Valley  Authority,  115  F.  2d  990  (C.A.  6,  1940), 
cert,  den.,  312  U.S.  701  (1941). 

Finally,  it  must  be  observed  that  under  the  doctrine  of  Kendall  v.  United 
States  ex  rel  Stokes,  12  Pet.  (37  U.S.  524  (1838),  Congress  many  constitu- 
tionally give  an  executive  officer  a  practical  sort  of  independence  from  presi- 
dential control  by  specifying  in  elaborate  detail  the  nature  and  scope  of  his 
duties  and  the  methods  to  be  followed  in  performing  them,  in  making  the 
duties,  in  other  words,  purely  ministerial.  Such  officers  are  not  thereby  made 
independent  in  the  sense  of  being  beyond  the  reach  of  the  President's  discre- 
tionary power  of  removal,  but  the  President  cannot  authorize  or  require  them  to 
deviate  from  their  statutory  duty. 
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Recognizing  that  the  case  law  and  the  constitutional  language  is  not  clear, 
one  can  nevertheless  draw  some  basic  conclusions  and  tentatively  apply  them 
in  analyzing  the  proposal  here.  The  cases  do  appear  to  recognize  an  executive 
function  or  power  conferred  on  the  president  to  the  exclusion  of  the  other  two 
branches  of  government.  Whether  this  function  or  power  be  found  in  the  nature 
of  the  executive,  be  conferred  by  the  phrase  "executive  power"  in  the  first 
sentence  of  §  1  of  Article  II,  or  be  derived  from  the  faithful  execution  clause, 
the  execution  of  the  laws  passed  by  Congress  is  deemed  by  Myers,  Humphrey, 
and  Wiener  to  be  included  within  tlie  executive  power  exercisable  by  the 
President  and  delegable  to  his  subordinates  over  whom  he  exercises  control 
and  responsibility  to  such  a  degree  that  he  must  have  the  sole  power  to  remove 
in  order  to  fulfill  that  role.  Further,  Humphrey  and  Wiener  stand  for  the 
proposition  that  the  only  executive  tasks  which  can  constitutionally  be  removed 
from  under  the  President's  direction  and  given  to  an  independent  agency  are 
those  clearly  incidental  to  the  quasi-legislative  and  quasi-judicial  functions 
which  justify  its  independence.  Of  course,  quasi-legislative  and  quasi-judicial 
functions  can  be  given  to  an  executive  officer ;  Congress  is  not  compelled  to  give 
them  to  an  independent  agency.  But  the  executive  function  must  be  performed 
under  the  direction  of  the  President  and  Myers  holds  while  Humphrey  and 
Wiener  recognize  that  Congress  may  not  withdraw  them  from  the  direction  by 
limiting  the  President's  power  to  remove  the  ofiicers  who  perform  them.  Con- 
gress could  not  constitutionally  give  to  an  independent  agency  functions  which, 
separately  considered,  could  not  validly  be  made  the  exclusive  job  of  an  inde- 
pendent agency,  else  it  could  at  will  remove  the  President's  executive  powers 
through  this  device. 

Certainly,  the  faithful  execution  clause  makes  rather  clear  that  the  prose- 
cution of  offenses  against  the  United  States  is  an  executive  function.  "The 
Attorney  General  is  the  head  of  the  Department  of  Justice.  .  .  .  He  is  the 
hand  of  the  President  in  taking  care  that  the  laws  of  the  United  States  in 
protection  of  the  interests  of  the  United  States  in  legal  proceedings  and  in 
the  prosecution  of  offenses,  be  faithfully  executed."  Ponzi  v.  Fessenden,  258  U.S. 
254,  262  (1922).  The  structuring  of  the  executive  branch  is,  of  course,  within 
the  discretion  of  Congress  acting  under  the  necessary  and  proper  clause.  Thus, 
the  creation  of  offices  and  the  allocation  of  functions  within  the  executive 
branch  is  a  power  clearly  possessed  by  Congress  and  Congress  has  thus  made 
the  Attorney  General  the  "hand  of  the  President"  in  prosecutions,  in  Chief 
Justice  Taft's  phrase.  But  it  could  have  placed  the  function  elsewhere  in  the 
executive  branch.  Indeed,  by  the  Judiciary  Act  of  1789,  f  35,  1  Stat.  92,  the 
United  States  Attorney  in  each  judicial  district  was  authorized  to  execute  the 
laws  of  the  United  States  and  to  bring  actions  and  to  represent  the  United 
States  in  court,  a  function  in  the  performance  of  which  they  were  subject  to 
the  direction  of  the  President.  2  Op.  Atty.  Gen.  482  (1831).  The  Attorney 
General  was  merely  authorized  by  the  same  section  of  the  statute  to  represent 
the  United  States  in  the  Supreme  Court  and  not  until  the  Act  of  July  31,  1861, 
12  Stat.  285,  was  the  Attorney  General  given  supervisory  power  over  the 
United  States  Attorney. 

The  discretion  in  structuring,  however,  would  not  run  to  placing  an  essen- 
tially executive  function  in  another  branch.  Cf.  United  States  v.  Cox,  342  F.  2d 
167,  190-93  (C.A.  5,  1965)  (Judge  Wisdom  concurring),  and  cases  cited.  But 
as  the  discussion  above  of  the  validity  of  congressional  creation  of  the  inde- 
pendent agencies  exercising  some  elements  of  all  the  formal  tripartite  gov- 
ernmental functions  expressed  in  the  separation  of  powers  concept  demon- 
strates, there  may  well  be  areas  of  overlap  of  functions  and  of  shared  re- 
sponsibilities. Indeed,  it  is  observable  that  the  Constitution  does  not  create 
analytically  distinct  categories  of  governmental  functions  which  are  totally 
separable. 

II. 

In  the  Federalist  ^ladison  was  concerned  not  with  defending  the  separation 
of  powers  features  of  the  Constitution  but  in  rebutting  the  contentions  of  those 
who  argued  that  the  Framers  had  too  dangerously  blended  the  "several  depart- 
ments of  power."  Adverting  to  the  counsel  of  Montesquieu,  whom  everyone 
quoted  on  the  subject.  Madison  contended  that  "he  did  not  mean  that  these 
departments  ought  to  have  no  partial  agency  in,  or  no  control  over  the  acts 
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of  each  other."'  The  philosopher  had  rather  meant  that  the  whole  power  of 
one  department  must  not  be  exercised  by  another  department.  The  Framers 
had  acted  on  tlie  principle,  Madison  contended,  "that  unless  these  departments 
be  so  far  connected  and  blended,  as  to  give  to  each  a  constitutional  controul 
over  the  others,  the  degree  of  separation  which  the  maxim  requires  as  essential 
to  a  free  government,  can  never  in  practice,  be  duly  maintained."  ^  The  neces- 
sity of  combining  checks  and  balances  with  a  separation  of  powers  had  earlier 
been  noted  by  Madison  in  the  Convention." 

"If  a  constitutional  discrimination  of  the  departments  on  paper  were  a 
suflBcient  security  to  each  against  encroachments  of  the  others,  all  further 
provisions  would  indeed  be  superfluous.  But  experience  had  taught  us  a  dis- 
trust of  that  security ;  and  that  it  is  necessary  to  introduce  such  a  balance  of 
powers  and  interests,  as  will  guarantee  the  provisions  on  paper." 

It  is  unnecessary  here  to  consider  the  various  checks  and  balances  which 
the  Framers  introduced  by  way  of  giving  one  department  a  partial  and  limited 
agency  in  the  exercise  of  another  department's  powers.  Sufficient  it  should  be 
to  note  the  President's  veto  as  one  instance  of  executive  participation  in  law- 
making. What  is  relevant  for  our  purposes  is  the  Constitution's  authorization 
in  connection  with  the  power  of  appointment  and  its  meaning  with  regard  to 
the  executive  function  of  execution  of  the  laws. 

"I  conceive,"  said  Madison  in  the  first  Congress,  "that  if  any  power  what- 
soever is  in  its  nature  executive,  it  is  the  power  of  appointing,  overseeing,  and 
controuling  those  who  execute  the  laws." '  But  the  Constitution  expressly  in- 
volved the  other  two  branches  in  the  process.  Article  II,  §  2,  cl.  2,  gives  the 
Senate  the  power  to  advise  and  consent  to  presidential  nominations  and  the 
Congress  the  power  to  establish  offices  not  provided  for  by  the  Constitution 
the  appointment  to  which  may  be  in  the  President  with  the  advice  and  consent 
of  the  Senate.  However,  the  clause  continues:  "but  the  Congress  may  by  Law 
vest  the  Appointment  of  such  inferior  Officers,  as  they  think  proper,  in  the 
President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments." 

No  explanation  accompanied  the  addition  of  this  language  to  the  appointing 
clause  in  the  final  days  of  the  Convention.*  It  was  early  suggested  that  the 
power  conferred  was  intended  to  be  exercised  by  the  department  of  the  govern- 
ment to  which  the  officer  to  be  appointed  most  appropriately  belonged.  Ex 
parte  Eenvev,  13  Pet.  (38  U.S.)  230,  257-58  (1839).  If  this  interpretation  held, 
the  proposal  to  vest  the  appointment  of  the  special  prosecutor  in  the  District 
Court  would  be  of  doubtful  validity,  but  this  interpretation  is  no  longer  sub- 
.scribed  to  by  the  Court. 

When  in  the  Force  Act  of  1871,  16  Stat.  433,  Congress  authorized  the  circuit 
courts  of  the  United  States  to  appoint  supervisors  of  elections  to  enforce  the 
right  to  vote  in  federal  elections,  inferior  executive  officers  certainly,  the  Su- 
preme Court  experienced  no  difficulty  in  upholding  the  Act.  Ex  parte  Siebold. 
100  U.S.  371,  397-98  (1880).  Recognizing  that  the  officers  were  performing 
essentially  executive  functions,  the  Court  said : 

"It  is,  no  doubt,  usual  and  proper  to  vest  the  appointment  of  inferior  officers 
in  that  department  of  the  government,  executive  or  judicial,  or  in  that  par- 
ticular executive  department  to  which  the  duties  of  such  officer  appertain. 
But  there  is  no  absolute  requirement  to  this  effect  in  the  Constitution ;  .  .  .  . 

"But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as 
between  the  functionaries  named,  is  a  matter  resting  in  the  discretion  of  Con- 
gress. .  .  .  [T]he  duty  to  appoint  inferior  officers,  when  required  thereto  by 
law,  is  a  constitiitional  duty  of  the  courts ;  and  in  the  present  case  there  is 
no  such  incongruity  in  the  duty  required  as  to  excuse  the  courts  from  its  per- 
formance, or  to  render  their  acts  void." 

To  be  sure,  the  courts  have  usually  been  given  the  power  to  appoint  officers 
who  perform  judicial  functions,  such  as  clerks,  commissioners,  referees  and 
registers  in  bankruptcy,  but  there  are  exceptions  beside  the  office  concerned 
in  Sieiold.  Thus.  Hohson  v.  Hansen,  265  F.  Supp.  902  (D.C.D.C.  1967).  utilized 
the  language  of  Article  2,  §  2,  cl.  2,  as  an  alternative  basis  for  upholding  the 


1  r?ip  Federalist,   No?.    47.    48     J.   Cooke   ed.    (1961),    323,    325-26,    332    (emphasis    In 
original  ■). 

2M.  Parrand.   The  Records  of  the  Federal  Convention  of  1787    (rev.  ed.  1937),   77. 
3  1   Annals  of  Congress  481-82    (1789). 
*Farrand,  op.  cit.,  627-28. 
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power  long  vested  in  the  District  Court  of  the  District  of  Columbia  to  appoint 
members  of  the  school  board,  the  other  alternative  holding  being  on  the  line 
of  authority  giving  Congress  power  to  vest  in  the  federal  courts  of  the  District 
of  Columbia  certain  non-article  III  functions.  Keller  v.  Potomac  Electric 
Power  Co.,  261  U.S.  428  (1923)  ;  O'Donoghue  v.  United  States,  289  U.S.  516 
(1933).' 

Pertinent  here  is  the  fact  that  Congress  has  empowered  district  courts  when 
the  United  States  Attorney's  office  in  a  district  is  vacant  to  fill  the  ofl3ce 
temporarily  until  the  President  appoints  someone.  28  U.S.C.  §  546.  The  only 
case  in  which  it  appears  that  such  an  appointment  was  attacked  is  United 
States  v.  Solomon,  216  F.  Supp.  835  (D.C.S.D.N.Y.  1963),  in  which  the  power 
was  upheld.  Relying  on  the  language  of  Article  II  and  of  Sishold,  the  court 
could  see  no  separation  of  powers  problem.  It  should  be  noted  that  the  court 
did  suggest  as  additional  reasons  for  sustaining  the  authorization  that  the 
appointment  was  temporai-y  and  that  it  did  not  bind  the  President,  he  having 
the  power  to  displace  the  judicial  appointee  with  his  own  nominee  at  any 
time.  Id.,  842-43." 

It  seems  clear,  therefore,  that  Congress  could  authorize  the  District  Court 
to  appoint  a  special  prosecutor.'  The  basic  question  which  remains,  however, 
is  how  much  freedom  from  presidential  direction  Congress  will  be  constitu- 
tionally capable  of  conferring  on  him.  In  other  words,  does  the  President's 
obligation  to  see  to  the  faithful  execution  of  the  laws,  as  construed  in  Myers, 
give  him  power  to  superintend  law  enforcement  by  inferior  officers  appointed 
in  the  alternative  manner  allowed  by  Article  II,  §  2,  cl.  2. 

Again,  the  removal  power  provides  the  touchstone,  inasmuch  as  Myers, 
Humphrey  and  Wiener  view  it  as  the  foundation  of  the  President's  power  to 
direct  and  control  his  subordinates.  Of  course,  all  three  cases  dealt  with 
persons  appointed  by  the  President  with  the  advice  and  consent  of  the  Senate 
and  the  holdings  are  so  expressly  limited  to  that  situation.  But  it  is  the 
rationale  which  is  relevant  here. 

The  ordinary  rule  would  seem  to  be  that  the  power  to  remove  in  the  absence 
of  a  contrary  provision  accompanies  the  power  to  appoint.  Ej;  parte  Hennen, 
13  Pet.  (38  U.S.)  230  (1839),  so  held  in  connection  with  the  legality  of  the 
removal  from  office  by  a  District  Court  of  its  clerk,  appointed  by  it.  More  im- 
portant, it  has  been  held  that  when  Congress  provides  for  the  appointment  of 
inferior  officers  in  the  alternative,  by  the  heads  of  departments,  it  has  "the 
power  to  limit  and  regulate  removal  of  such  inferior  officers  .  .  .  ."  Myers  v. 
United  States,  272  U.S.  52,  127  (1927).  In  Utiited  States  v.  Perkins,  116  U.S. 
483  (1886),  the  Court  upheld  a  provision  of  law  restricting  the  power  of  a 
head  of  a  department  in  removing  one  appointed  by  him  except  under  certain 
circumstances.  The  Court  expressly  adopted  the  words  of  the  Court  of  Claims 
ruling  below. 

"We  have  no  doubt  that  when  Congress,  by  law,  vests  the  appointment  of 
inferior  officers  in  the  heads  of  departments,  it  may  limit  and  restrict  the 
power  of  removal  as  it  deems  best  for  the  public  interest.  The  constitutional 
authority  in  Congress  to  thus  vest  the  appointment  implies  authority  to  limit, 
restrict  and  regulate  the  removal  by  such  laws  as  Congress  may  enact  in 
relation  to  the  officers  so  appointed. 

"The  head  of  a  department  has  no  constitutional  prerogative  of  appoint- 
ment to  oflSces  independently  of  the  legislation  of  Congress ;  and  by  such  legis- 


s  It  would  not  appear  that  tliis  District  of  Columbia  rntionalp  v/oiild  be  any  support 
for  the  proposal  inasmuch  as  the  question  is  not  as  to  the  judicial  nature  of  the  func- 
tion of  appointinc:  but  where  the  Constitution  says  Congress  may  place  the  power,  al- 
though the  rationale  may  have  a  subsequent  use. 

"  It  is  not  within  the  purview  of  this  memorandum  to  consider  the  due  process-im- 
partial tribunal  problem  raised  by  vesting  the  appointment  of  a  prosecutor  in  the  judge 
who  is  to  preside  over  the  trials.  Cf.  In  re  Murchison,  MQ  U.S.  l-^.S  (195.5).  It  was 
contended  in  Solomon,  216  F.  Supp.,  84.S,  that  the  combination  of  the  power  to  appoint 
and  the  concomitant  power  to  remove  the  prosecutor  provided  a  nexus  between  court 
and  prosecutor  too  close  to  comport  with  due  process.  The  court  rejected  the  argument 
on  the  basis  that  the  removal  power  was  in  the  President  and  not  in  the  court. 

'  Quaere,  whether  the  reference  to  "Courts  of  Law"  permits  Congress  to  specify  a 
member  of  the  District  Court,  the  Chief  Judge,  rather  than  the  court  as  an  institution. 
The  question  was  raised  when  Congress  in  the  Bankruptcy  Act  of  1867,  14  Stat.  517, 
518.  gave  to  the  Chief  Justice  of  the  United  States  the  power  to  nominate  registers  in 
bankruptcy  for  the  district  judges  to  appoint.  Cong.  Globe  39th  Cong.,  2d  sess.  (1867), 
1011. 
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lation  he  must  be  governed,  not  only  in  making  appointments  but  in  all  that 
is  incident  tliereto."  If.,  485. 

Cliief  Justice  Taft  in  Mycr.s-,  supra,  161,  wrote: 

"The  power  to  remove  inferior  executive  officers,  like  that  to  remove  .superior 
executive  officers,  is  an  incident  of  the  power  to  appoint  them,  and  is  in  its 
nature  an  executive  power.  Tlie  authority  of  Congress  given  by  the  exempting 
dau.se  to  vest  the  appointment  of  such  inferior  officers  in  the  heads  of  de- 
I»artments  carries  with  it  autliority  incidentally  to  invest  the  heads  of  depart- 
ments with  power  to  remove.  It  lias  been  the  practice  of  Congress  to  do  so  and 
this  Court  has  recognized  that  power.  The  Court  also  has  recognized  in  the 
J'erkins  case  that  Congress,  in  committing  the  appointment  of  such  inferior 
(■fficers  to  the  heads  of  departments,  may  prescribe  incidental  regulations  con- 
trolling and  restricting  the  latter  in  the  exercise  of  the  power  of  removal." 

Does  this  language  with  regard  to  the  heads  of  departments  extend  to  the 
courts?  May  a  judge  with  authority  to  ai)point  someone  in  the  excutive  branch 
be  similarly  empowered  to  remove  him  and  concomitantly  to  supervise  him? 
The  characterization  of  the  power  to  remove  inferior  executive  officers  as  in  its 
nature  an  executive  power  is  not  necessarily  dispositive.  The  appointment  of 
inferior  executive  officers  is  in  its  nature  an  executive  power  as  well ;  yet  the 
Constitution  permits  the  vesting  of  such  a  power  in  the  courts.  However,  it  is 
one  of  the  lines  of  reasoning  of  Myers  that  exceptions  from  the  vesting  of 
executive  power  in  the  executive  branch,  as  well  as  of  the  vesting  of  legisla- 
tive and  judicial  powers  in  each  of  the  other  two  branches,  are  to  be  strictly 
construed  and  the  blending  of  the  three  departments  carried  no  further  than 
the  Constitution  expressly  provides.  Thus,  Myers  held,  the  joining  of  the 
Senate  in  the  appointing  process,  through  its  power  to  confirm  or  reject  presi- 
dential appointments,  carried  with  it  no  inference  that  the  Senate  could  be 
constitutionally  joined  with  the  President  in  removing  such  officers,  for  the 
reasons  considered  in  the  first  part  of  this  memorandum. 

To  approach  the  question  from  the  constitutional  side  of  the  judicial  power, 
it  should  be  noted  that  federal  courts  may  not  be  vested  with  non-Article  III 
powers.  Haybiirn's  Case,  2  Dall.  (2  U.S.)  409  (1792)  ;  Glidden  Co.  v.  Zdanok, 
370  U.S.  530  (1962).  If  the  power  to  remove  executive  officers  is  an  executive 
power,  it  would  appear  that  in  the  absence  of  an  express  constitutional  authori- 
zation akin  to  the  power  to  receive  appointing  authority  no  Article  III  court 
could  be  empowered  to  remove  an  executive  officer.  As  we  have  noted  above,  in 
certain  cases  the  Supreme  Court  has  treated  federal  courts  in  the  District  of 
Columbia  somewhat  differently  than  it  has  treated  federal  courts  elsewhere, 
on  the  assumption  that  because  of  Congress'  plenary  jurisdiction  over  the 
District  of  Columbia  it  can  invest  federal  courts  in  the  District  with  certain 
non-Article  III  powers.  This  might  arguably  afford  a  basis  for  so  vesting  the 
removal  power.  However,  the  1970  District  of  Columbia  Court  Reorganization 
Act  by  clearly  denominating  two  separate  court  systems,  the  federal  courts 
created  pursuant  to  Article  III  and  District  Courts  created  pursuant  to 
Article  I,  D.  C.  Code,  §  11-101,  may  have  removed  a  great  deal  of  the  basis  for 
this  rationale. 

Aside  from  these  problems  there  remains  the  effect  of  the  President's  obli- 
gation to  see  to  the  faithful  execution  of  the  laws  upon  any  proposal  to  vest 
more  than  the  appointing  power  in  the  courts.  As  we  have  noted  in  the  dis- 
cussion of  Myers  above  the  faithful  execution  clause  was  a  major  factor  in 
the  determination  of  the  Court  that  the  President  must  have  the  power  to 
remove  officers  appointed  by  him  in  order  to  meet  this  obligation,  in  order  to 
have  the  power  to  supervise  and  direct  his  subordinates.  The  "reasonable  im- 
plication'' is  "that  as  his  selection  of  administrative  officers  is  essential  to  the 
execution  of  the  laws  by  him,  so  must  be  his  power  of  removing  those  for  whom 
he  can  not  continue  to  be  responsible."  Myers  v.    United  States,   supra,   117. 

How  then  is  it  possible  to  reconcile  the  authority  of  Perkins,  reaffirmed  in 
Myers,  that  Congress  can  limit  the  removal  power  of  the  heads  of  departments 
when  the  appointing  power  is  vested  in  the  heads  rather  than  in  the  President? 
Is  it  not  a  limitation  upon  the  faithful  execution  obligation  if  inferior  officers 
who  do  the  execution  by  delegation  from  the  department  heads  are  not  subject 
to  removal  and  therefore  somewhat  free  of  direction  and  control?  If  that  is  the 
effect  of  Perkins,  then  it  must  be  admitted  that  the  result  follows.  It  should 
be  noted,  however,  that  the  language  of  both  Perkins  and  of  Myers  in  this 
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regard  are  expressly  authority  only  for  the  validity  of  congressional  limita- 
tion upon  the  removal  power  of  the  department  heads ;  no  reference  is  made 
to  the  possible  power  of  the  President  himself  to  remove  or  to  cause  the  re- 
moval of  such  inferior  officers. 

A  tension  obviously  exists  here  between  one  of  the  principle  rationales  of 
Myers,  confirmed  in  Humphrey  and  Wiener,  and  the  result  of  Perkins  and  the 
confirmatory  language  of  Myers.  The  authority  to  resolve  the  matter  is  lacking ; 
however,  if  we  follow  the  analysis  of  part  one  of  this  memorandum  the 
balance  would  seem  to  tilt  somewhat  against  a  conclusion  that  Congress  could 
invest  a  special  prosecutor  appointed  by  the  court  with  independence  of  the 
President. 

III. 

Under  the  separation  of  powers  concept  and  under  the  scheme  of  govern- 
ment established  in  the  Constitution,  the  law  which  the  executive  executes  is 
in  the  main  that  enacted  by  Congress ;  the  Constitution  itself  and  treaties 
entered  into  pursuant  to  the  Constitution  are  the  only  other  sources  of  law 
recognized.  Article  VI,  cl.  2.  The  relevance  of  this  point  in  this  instance  is 
illustrated  by  Kendall  v.  Vnited  States  ex  rel.  Stokes,  12  Pet.  (37  U.S.)  524 
(1838),  which  grew  out  of  President  Jackson's  instructions  to  his  Postmaster 
General  to  refuse  to  comply  with  a  congressional  mandate  to  pay  a  sum  of 
money  to  Stokes. 

"The  theory  of  the  constitution  inidoubtedly  is,  that  the  great  powers  of  the 
government  are  divided  into  separate  departments ;  and  so  far  as  these  powers 
are  derived  from  the  constitution,  the  departments  may  be  regarded  as  inde- 
pendent of  each  other.  But  beyond  that,  all  are  subject  to  regulations  by  law, 
touching  the  discharge  of  the  duties  required  to  be  performed." 

"The  executive  power  is  vested  in  a  president ;  and  so  far  as  his  powers  are 
derived  from  the  constitution,  he  is  beyond  the  reach  of  any  other  department, 
except  in  the  mode  prescribed  by  the  constitution  through  the  impeaching 
power.  But  it  by  no  means  follows,  that  every  officer  in  every  branch  of  that 
department  is  under  the  exclusive  direction  of  the  president.  Such  a  principle, 
we  apprehend,  is  not,  and  certainly  cannot  be  claimed  by  the  president.  There 
are  certain  political  duties  imposed  upon  many  officers  in  the  executive  depart- 
ment, the  discharge  of  which  is  under  the  direction  of  the  president.  But  it 
would  be  an  alarming  doctrine,  that  congress  cannot  impose  upon  any  execu- 
tive officer  any  duty  they  may  think  proper,  which  is  not  repugnant  to  any 
rights  secured  and  protected  by  the  constitution ;  and  in  such  cases,  the  duty 
and  responsibility  grow  out  of  and  are  subject  to  the  control  of  the  law,  and 
not  to  the  direction  of  the  president.  And  this  is  emphatically  the  case,  where 
the  duty  enjoined  is  of  a  mere  ministerial  character.  Id.,  610. 

"It  was  urged  at  the  bar,  that  the  postmaster-general  was  alone  subject  to 
the  direction  and  control  of  the  president,  with  respect  to  the  execution  of  the 
duty  imposed  upon  him  by  this  law ;  and  this  right  of  the  president  is  claimed, 
as  growing  out  of  the  obligation  imposed  upon  him  by  the  constitution,  to  take 
care  that  the  laws  be  faithfully  executed.  This  is  a  doctrine  that  cannot  re- 
ceive the  sanction  of  this  court.  It  would  be  vesting  in  the  president  a  dispens- 
ing power,  which  has  no  countenance  for  its  support,  in  any  part  of  the  con- 
stitution ;  and  is  asserting  a  principle,  which,  if  carried  out  in  its  results,  to 
all  cases  falling  within  it,  would  be  clothing  the  president  with  a  power  en- 
tirely to  control  the  legislation  of  congress,  and  paralyze  the  administration 
of  justice. 

"To  contend,  that  the  obligation  imposed  on  the  president  to  see  the  laws 
faithfully  executed,  implies  a  power  to  forbid  their  execution,  is  a  novel  con- 
struction of  the  constitution,  and  entirely  inadmissible."  Id.,  612-613. 

The  meaning  of  the  principle  of  this  case,  as  Chief  Justice  Taft  recognized 
in  Myers,  supra,  135,  is  that  Congress  may  structure  the  obligations  and  duties 
of  an  executive  oflScer  in  such  detail  that  he  is  effectively  rendered  free  of 
administrative  and  supervisory  direction  of  the  President,  although  he  may 
remain  ultimately  subject  to  removal  by  the  President  for  carrying  out  the 
will  of  Congress,  a  matter  over  which  Congress  is  not  without  remedy.  Thus, 
should  Congress  devolve  upon  an  executive  ofl3cer  already  in  place  the  addi- 
tional responsibilities  of  a  special  prosecutor,  empowering  him  for  example  to 
utilize  judicial  process  to  obtain  documents  and  other  materials  as  to  which 
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the  President  may  claim  executive  privilege,  instructing  him,  for  instance,  to 
cliallenge  claims  of  executive  privilege,  such  an  officer  might  very  well  have 
as  much  independence  as  could  in  effect  be  wished.  Congress  may  designate 
officers  in  place  to  perform  additional  duties  without  requiring  their  reappoint- 
ment or  any  further  action  by  the  President.  Shoemaker  v.  United  States,  147 
U.S.  282  (1893).  Proceeding  this  way  would  avoid  the  difficulty  to  be  associated 
with  aftempting  to  compel  the  President  to  name  a  new  officer. 

Additionally,  if  Congress  were  to  select  an  officer  appointed  by  the  head  of  a 
department,  it  could  take  advantage  of  the  holding  in  Perkins  and  the  confirm- 
atory language  in  Myers,  set  out  above,  approving  the  congressional  power  to 
limit  and  to  regulate  the  removal  of  such  an  officer  by  the  department  head. 
Of  course,  the  problem  raised  above  whether  this  limitation  and  regulation 
would  bind  the  President  would  still  be  present,  but  even  if  it  should  be 
thought  that  the  President's  power  would  be  left  uncurbed  the  other  conse- 
quences of  its  exercise  would  no  doubt  constitute  a  deterrent  of  no  little  force. 

IV. 

To  summarize :  It  appears  that  the  separation  of  powers  concept  which  is 
embodied  in  our  constitutional  structure,  and  especially  the  vesting  of  the 
executive  power  to  see  to  the  faithful  execution  of  the  laws,  places  upon  any 
proposal  for  an  independent  office  substantial  obstacles  to  achievement.  First, 
the  office  seems  necessarily  to  be  located  in  the  executive  branch.  Second,  there 
would  necessarily  be  a  range  of  presidential  power  to  direct  and  control  which 
could  not  be  avoided.  Third,  a  special  prosecutor  could  no  doubt  be  appointed 
by  a  court  pursuant  to  congressional  authorization,  but  it  remains  doubtful 
that  through  such  a  device  independence  of  the  President  could  be  achieved. 
Fourth,  a  large  measure  of  independent  discretion  could  seemingly  be  con- 
ferred upon  an  executive  branch  officer  through  statutory  vesting  of  obliga- 
tions which  the  President  could  not  override,  although  it  is  impossible  to 
determine  how  far  Congress  could  carry  this ;  probably  it  could  not  exercise 
its  power  in  any  plenary  fashion,  ina.smuch  as  to  do  so  would  be  to  wholly 
undermine  one  of  the  President's  independent  powers. 


[From  the  Library  of  Congress,  Congressional  Research  Service,  Feb.  19,  1974]       • 
Proposals  for  Reform  of  the  Justice  Department 
(Prepared  by  Richard  Ehlke,  Legislative  Attorney) 

Reform  proposals  regarding  the  structure  of  the  Department  of  Justice  have 
come  from  many  quarters  over  the  years  since  the  creation  of  the  Department 
in  1S70.  The  most  concerted  efforts  for  reform  have  occurred  following  the 
scandals  which  have  periodically  plagued  the  Department,  most  notably  in 
1924,  1953  and  1973.  Only  in  the  Watergate  scandal,  though,  as  far  as  we  have 
been  able  to  determine,  have  far-reaching  legislative  proposals  such  as  Senator 
Ervin's  Independent  Justice  Department  Act  been  seriou.sly  considered.  Such 
proposals  are  attempts  to  not  only  work  administrative  and  management 
reforms  but  also  to  restructure  the  political  influences  upon  the  Department 
with  an  eye  towards  eliminating  any  partisan  enforcement  of  the  laws. 

In  1924  charges  of  corruption  were  levelled  against  Attorney  General  Harry 
Daugherty  and  other  officials  of  the  Department  of  Justice.  During  the  hear- 
ings of  the  Senate  Select  Committee  on  Investigation  of  the  Attorney  General, 
John  Crim,  an  assistant  to  the  Attorney  General,  recommended  that  the  United 
States  attorneys  and  the  Attorney  General  be  appointed  on  the  basis  of  merit 
and  taken  out  of  politics.  He  also  suggested  that  the  Attorney  General  be  taken 
out  of  the  Cabinet.  Hearings  Before  the  Senate  Select  Committee  on  Investiga- 
tion of  the  Attorney  General,  68th  Cong.,  1st  Sess.  (1924)  at  2565,  2583,  2590. 
These  proposals  were  only  briefly  discussed  and  we  have  been  unable  to  locate 
any  legislative  proposals  patterned  after  these  suggestions  which  were  intro- 
duced in  the  wake  of  the  Daugherty  era. 

Similar  proposals  were  echoed  after  the  scandals  in  the  Justice  Department 
during  the  Truman  administration.  Attorney  General  McGranery  in  1953  recom- 
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mended  that  the  Attorney  General  appoint  the  United  States  Attorneys  and 
that  they  should  be  under  Civil  Service  and  free  to  move  from  one  district  to 
another.  lie  also  instituted  the  recruitment  by  the  Department  of  honor  lavi^ 
graduates  solely  on  the  basis  of  ability  and  not  politics  or  cronyism.  The 
program  is  still  operating  today. 

In  1J)31,  the  National  Commission  on  Law  Observance  and  Enforcement 
(Wickersham  Commission)  recommended  *'[e]limination,  so  far  as  may  be 
pos.sible  in  our  system  of  government,  of  political  considerations  in  the  selec- 
tion and  appointment  of  Federal  district  attorneys  and  prosecuting  officers  and 
of  appointments  based  upon  political  activity  or  service."  Wickersham  Commis- 
sion Reports  No.  4,  Report  on  Prosecution  37  (1931).  The  Commission  criticized 
the  practice  of  Senatorial  courtesy  where  Senators  dictate  the  appointment  of 
United  States  Attorneys  for  their  states.  However,  it  approved  of  the  four-year 
term  for  United  States  Attorneys  because,  in  its  view,  "it  is  important  to  have 
the  Federal  prosecuting  officers  responsible  to  the  policies  of  the  executive 
whose  duty  it  is  for  the  time  being  to  see  that  the  laws  are  enforced."  Id.,  at  9. 

Proposals  concerning  the  political  independence  of  United  States  Attorneys 
have  l)een  suggested  by  former  Attorney  General  Ramsey  Clark  in  his  book, 
Crime  in  America  and  federal  judges  before  whom  such  attorneys  practice.  See 
5  Xafional  Journal,  No.  16,  p.  584  (1973).  Both  recommended  the  replacement 
of  the  present  system  of  political  patronage  selections  with  a  Civil  Service  type 
system.  The  United  States  Attorneys  Advisory  Committee  also  views  the 
Senatorial  courtesy  asjject  of  appointments  as  a  handicap  in  selecting  compe- 
tent United  States  Attorneys.  The  Advisory  Committee  is  also  studying  the 
entire  relationship  of  the  United  States  Attorneys  with  the  Justice  Department 
in  an  effort  to  increase  their  voice  in  the  setting  of  law  enforcement  policy. 
Proposals  which  are  being  studied  include  the  establishment  of  a  permanent 
cadre  of  lawyers  in  the  United  States  Attorneys'  offices  directly  resi>onsible  to 
the  Justice  Department  and  a  pool  of  professional  prosecutors  selected  on  the 
basis  of  examination.  See  5  National  Journal,  No.  48,  p.  1785  (1973). 

In  a  recent  symposium  on  the  Justice  Department  conducted  by  the  Commit- 
tee for  I'ublic  Justice,  the  politicization  of  the  Department  was  the  primary 
focus  of  discussion.  The  necessity  for  a  fundamental  change  in  the  relationship 
between  the  Attorney  General  and  the  President  as  well  as  various  proposals 
for  structural  change  were  discussed.  Among  the  latter  was  an  independent 
department  in  the  area  of  criminal  law  enforcement.  Criminal  law  enforcement 
was  distinguished  from  such  areas  as  civil  rights  or  anti-trust  where,  it  is 
argued,  the  policies  of  the  administration  should  be  reflected  in  the  enforce- 
ment effort. 

A  detailed  proposal  for  a  permanent  special  prosecutor  was  presented  by 
Lloyd  Cutler,  a  Washington  attorney.  His  proposal  would  invest  a  permanent 
special  prosecutor  with  jurisdiction  over  certain  classes  of  so-called  "political 
crimes."  The  areas  of  enforcement  entrusted  to  the  special  prosecutor  would  be 
federal  election  and  lobbying  laws  and  crimes  committed  b.v  elected  and 
appointed  officials.  The  prosecutor  would  be  appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate  for  a  six-year  term.  He  would  be 
removable  by  the  President  only  for  stated  causes.  His  office  would  be  part  of 
the  Justice  Department  for  administrative  purposes  and  use  of  the  Federal 
Bureau  of  Investigation,  but  it  would  be  physically  separated  and  have  its  own 
budget.  It  would  be  indei>endent  from  both  the  Attorney  General  and  the 
President  in  policy  direction. 

Also  suggested  at  the  al)ove  symposium,  both  as  an  independent  proposal  and 
a  means  to  enhance  the  depoliticization  striven  for  by  the  Cutler  proposal,  was 
a  permanent  legislative  committee  to  perform  ongoing  oversight  of  prosecuto- 
rial discretionary  decisions.  This  committee  would  be  comprised  of  a  perma- 
nent, professional  staff  and  act  as  a  forum  for  citizen  complaints.  In  this  way, 
it  is  argued,  continued  oversight  of  the  judgmental  factor  in  prosecution 
decisions  could  be  had  and  a  valuable  check  on  ahuse  achieved. 

The  Conmiittee  for  Public  Justice,  affiliated  with  the  ACLU  Foundation,  will 
prol)al)ly  be  printing  the  transcript  of  the  proceedings  of  this  conference. 
Furthermore,  some  of  the  participants  would  be  useful  witnesses  in  hearings 
designed  to  probe  the  structure  of  the  Justice  Department  and  proposals  to 
change  it. 
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[From   the  Library   of  Congress,   Congressional   Research   Service] 

The  I'ros  and  Cons  of  Establishing  an  Independent  .Tustice  (Dej'autmkni) 
Agency   and   Federal    (Bureau)    Agency    of   Investigatiox 

(Prepared  by  Harold  C.  Relyea,  Government  and  General  Research  Division) 

In  response  to  your  request,  we  have  prei>ared  the  following  gnu'ial  discus- 
sion of  the  pros  and  cons  of  establishing  independent  entities  to  replace  the 
current  Justice  Department  and  Federal  Bureau  of  Investigation.  Where  perti- 
nent, references  have  been  made  to  liistorical  material  regarding  each  of  these 
agencies.  This  discussion  is  summary  in  nature  and  does  not  presume  to 
provide  a  detailed  treatment  of  the  question  at  hand.  While  being  brief,  the 
analy.sis  attempts  to  consider  the  major  factors  involved  in  establi-shiug  a  truly 
independent  unit  of  government  at  the  Federal  level. 

historical  overview 

Although  a  Justice  Department  was  not  established  until  shortly  after  the 
close  of  the  Civil  War,  the  Office  of  Attorney  General  came  into  existence  with 
the  Judiciary  Act  of  1789.^  The  principal  duties  of  the  Attorney  General  were 
to  prosecute  cases  before  the  Supreme  Court  and  advise  both  the  President  and 
the  department  heads  on  legal  matters.  Although  Edmund  Randolph,  the  first 
incumbent  of  the  office,  suggested,  to  the  agreement  of  President  Washington, 
that  the  Attorney  General  be  given  supervisory  control  over  the  Federal 
district  attorneys,  the  recommendation  fell  on  deaf  congressional  ears.  It  was 
not  until  1S61  that  this  authority  was  granted. ^  Thus,  the  Attorney  General  did 
not,  initially,  have  many  duties. 

•'Although  from  the  first  the  Attorney  General  was  considered  a  member  of 
the  Presidents  cabinet  his  salary  was  below  that  of  the  other  members  and  he 
was  not  requiretl  to  give  his  time  exclusively  to  national  affairs.  He  was 
permitted  and,  by  the  meagerness  of  his  salary,  required  to  engage  in  private 
practice,  usually  away  from  the  seat  of  government.  His  salary  was  raised  to  a 
parity  with  the  other  cabinet  salaries  only  in  1853.  There  is  no  provision  of  law 
today  requiring  the  Attorney  General's  exclusive  attention  to  national  affairs, 
but  since  tlie  beginning  of  the  term  of  Caleb  Cushing  (1853),  it  appears  that  no 
Attorney  General  has  engaged  in  any  very  extensive  private  practice,  if  in  any 
at  all.  He  never  appears  in  court  for  a  private  party  and,  in  recent  years,  he 
has  seldom  appeared  even  as  counsel  for  the  United  States.  His  duties  as 
administrative  head  of  the  Department  of  Justice  require  his  entire  attention, 
and  since  the  creation  of  the  office  of  Solicitor  General,  the  Attorney  General 
has  not  always  been  appointed  primarily  for  his  legal  ability."  ^ 

The  thrust  of  the  argument  for  creating  a  so-called  "independent"  Justice 
agency  is  to  insure  that  the  Attorney  General  and  his  suborclinates  would  be 
attorneys  ])Oth  in  name  and  in  conduct  and  that  they  would  be  restricted  and 
otherwise  insulated  from  matters  of  politics. 

With  the  establishment  of  the  Justice  Department  in  1870,  there  was  no 
directive  for  the  creation  of  an  investigative  unit  within  the  new  agency.* 

"Congress'  attitude  toward  federal  investigation  was  then,  and  for  several 
decades  remained,  strikingly  ambivalent.  The  legislators  wanted  violations  of 
federal  law  to  be  Itrought  to  light.  But  they  did  not  want  the  very  department 
to  which  they  had  assigned  the  task  of  bringing  them  to  light  to  have  an 
investigative  capability  equal  to  this  assignment — lest  States'  rights  be  in- 
fringed or  police-state  procedure  develop — and  they  did  not  want  either  members 
of  Congress  or  those  who  financed  their  campaigns  to  be  investigated."^ 
'  To  meet  certain  investigative  requirements,  the  Justice  Department  acquired 
the  .services  of  Trea.sury  Department  agents  who  were  professional  investiga- 
tors. By  1878  certain  "examiners,"  carrying  out  accounting  inspections,   were 


1 1  fitntutcs  at  Large  9Z.  section  3.5. 

2  A'//  f^tatutes  at  Large  2S.5. 

3  Albert  G.   Langeluttlg.   The  Department  of  Justice  of  the  United  States.  Baltimore: 
The  .Johns  Hopkins  Press.  1927,  pp.  2-.3. 

*  XVI  Statutex  at  Large  162. 

=  Harrv   and  Bonaro  Overstreet.   The  F.B.J.  In   Our  Open  Society.   New   York  :    W.   W. 
Norton  &  Co.,  1909,  p.  14. 
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utilized  by  Justice  but  as  tbese  were  patronage  employees,  they  remained  few 
in  number  and  limited  to  pedestrian  assignments.  Although  Attorney  General 
Benjamin  Brewster  (1881-1884)  declared  himself  opposed  to  the  use  of  hired 
detectives,  it  was  he  who  approved  the  use  of  Pinkerton  men  and  stimulated 
Congress,  in  1892,  to  forbid  the  use  of  detectives  from  outside  the  Federal 
government. 

It  was  under  Attorney  General  Charles  J.  Bonaparte  (1906-1909)  that  efforts 
were  actively  made  to  secure  a  permanent  investigative  force  for  the  Justice 
Department. 

"A  1907  hearing  on  a  Deficiency  Appropriations  Bill  gave  Bonaparte  his  first 
chance  to  ask  that  Congress  authorize  a  small  permanent  detective  force  for 
the  Justice  Department.  He  did  not  ask  the  legal  right  to  create  it :  that  was 
his  by  virtue  of  the  Department  of  Justice  Act  of  1870.  He  asked  that  certain 
strings  attached  to  Justice's  appropriation  be  cut — strings  that  held  him,  as 
they  had  held  his  predecessors,  to  the  practice  of  temporary  hiring  of  investiga- 
tive personnel. 

The  Attorney  General,  he  said,  should  have  under  his  own  control  some 
detectives  who  would  be  always  on  call,  for  whom  he  could  plan  appropriate 
training,  who  could  be  made  subject  to  strict  supervision  and  discipline,  and 
who  could  be  deployed  as  a  mobile  unit,  to  go  wherever  they  were  needed."^ 

Although  Congress  gave  a  negative  response  to  this  request,  Bonaparte 
stressed  the  idea  in  his  annual  report  for  1908  and  again  in  appropriations 
hearings  during  1909.  During  these  proceeding  before  the  House  committee 
there  was  no  particular  concern  over  the  police-state  implications  of  such  an 
investigative  force  being  established  but,  rather,  a  general  distaste  for  detec- 
tive work.  As  a  result  of  these  hearings.  Congress  "put  an  end  to  the  use  of 
Secret  Service  operatives  by  Justice  and  other  departments  and  authorized  no 
alternative  source  of  investigative  manpower."'^  However,  the  fiscal  1909 
appropriations  bill,  as  passed,  provided  funds  to  the  Justice  Department  for  the 
"detection"  and  prosecution  of  crime  in  the  United  States.  The  problem 
confronting  the  Attorney  General  was  one  of  operationalizing  this  mandate 
without  detectives  of  any  type  to  assist  him. 

"It  was  Henry  L.  Stimson,  then  United  States  attorney  in  New  York,  who 
suggested  in  a  letter  dated  June  5,  1908,  that  the  Attorney  General  hire  as 
permanent  employees  some  of  the  Secret  Service  men  who  had  worked  well  for 
the  Department.  To  do  so,  he  said,  would  provide  a  core  of  good  men  for  the 
new  force  that  must  be  created  and  would  prevent  appointments  to  this  force 
from  becoming  matters  of  patronage.  After  a  swift  round  of  consultations, 
Bonaparte  acted  on  the  proposal."  ^ 

The  initial  force  established  under  this  arrangement  consisted  of  nine  men. 
These  agents  were  added  to  the  contingent  of  examiners  and  investigators 
already  on  the  payroll,  boosting  the  total  of  detectives  to  twenty-three  men 
who  served  under  Chief  Examiner  Stanley  W.  Finch.  Acting  on  presidential 
instructions,  Attorney  General  Bonaparte  issued  an  order  on  July  26,  1908, 
making  this  group  a  permanent  subdivision  of  the  Department.  In  March,  1909, 
Attorney  General  George  W.  Wickersham  christened  the  new  unit  the  Bureau 
of  Investigation  and  in  1935  it  was  renamed  the  Federal  Bureau  of  Investiga- 
tion or,  in  the  New  Deal  parlance  of  the  day,  the  FBI. 

As  noted,  the  Attorney  General  is,  by  the  nature  of  his  selection,  tenure  of 
ofl5ce,  and  responsibility  to  the  President,  a  political  as  well  as  administrative 
agent  in  government.  The  same  observation  can  be  made  with  regard  to  F.B.I. : 
"Most  Americans  are  against  crime,  and  subversion.  But  they  are  not  all 
equally  disturbed  about  the  same  crimes.  They  do  not  make  identical  estimates 
of  the  extent  to  which  conspiracy  and  subversion  are  real  and  present  dangers. 
They  do  not  all  become  simultaneously  convinced  that  a  certain  phase  of  our 
national  life  should  be  brought  under  federal  law.  They  do  not  attach  the 
same  relative  importance  to  states'  rights  and  individuals  rights.  With  disa- 
greement about  all  these  matters  rampant,  it  is  not  to  be  expected  that  all 
Americans  will  see  the  FBI  in  the  same  light."^ 

With  these  thoughts  in  mind,  the  question  arises  as  to  whether  or  not  these 
institutions  of  law  enforcement  should  not  be  insulated  against  political 
pressures  or,  in  administrative  parlance,  be  made  "independent"  agencies  which 


0  Ihid.,  p.  21. 
■<  Ihid.,  p.  21. 
8  Ihid.,  pp.  24-25. 
*Ihid.,  p.  155. 
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have  no  particular  obligation   to   Congress   or   the   Executive.   The   foUw-wing 
considerations  are  offered  on  various  aspects  of  establishing  such  independence. 

APPOINTMENT  OF  AGENCY  LEADERS 

The  selection  of  agency  leaders  should  allow  flexibility  of  change  in  supervi- 
sors while  still  maintaining  agency  independence.  This  might  be  accomplished 
by  directing  that  the  heads  of  the  two  units  be  selected  by  the  President  with 
the  advice  and  consent  of  the  Senate,  as  is  the  current  practice,  but  for  a  term 
of  office  not  coterminous  with  that  of  the  appointing  Chief  Executive,  as  is  now 
the  case. 

This  action  would,  presumably,  remove  the  Attorney  General  from  the 
Cabinet,  as  the  creation  of  the  U.S.  Postal  Service  did  with  regard  to  the 
Postmaster  General.  The  President,  being  denied  this  former  source  of  tradi- 
tional legal  advice  would,  most  likely,  rely  upon  the  White  House  counsel  to 
provide  this  service. 

The  advantage  of  this  arrangement  would  be  the  insulation  of  both  officials — 
the  Attorney  General  and  F.B.I.  Director — from  the  pressures  of  carrying  out 
any  policy  directive  other  than  those  provided  by  law. 

It  would,  however,  also  promote  presidential  reliance  upon  a  White  House 
assistant  for  legal  counsel.  This  is  not  particularly  beneficial,  as  Theodore 
Sorensen  has  noted,  because  the  White  House  adviser  is  somewhat  isolated 
from  opinions  from  other  quarters  of  government  and  society ;  he  may  give  the 
President  only  that  advice  which  he  believes  the  Chief  Executive  wants  to 
hear ;  and  he  may  develop  "a  confidence  in  his  own  competence  which  outruns 
the  fact."  ^°  While  the  Attorney  General  is  subject  to  the  same  criticisms 
under  the  present  arrangements,  his  viewi>oints  would  be  guided  as  well  by  his 
departmental  responsibilities  and  more  public  role  of  adviser  (opinions  of  the 
Attorney  General,  departmental  memoranda,  and  verbal  advice  given  in  Cabi- 
net meetings).  Thus,  while  the  Justice  Department  would  be  insulated  against 
political  involvement  by  the  removal  of  the  Attorney  General  from  the  Cabinet, 
the  presidency  might  well  become  isolated  in  terms  of  new  sources  of  legal 
advice. 

PERSONNEL  ACTION  AND  SELECTION 

Most  personnel  of  the  Justice  Department  are  recruited  under  the  procedures 
generally  outlined  by  the  Civil  Service  Commission.  The  Department  may 
require  certain  specialized  skills  but  these  are  sought  as  conditions  of  expertise 
and  have  no  bearing  upon  the  independence  of  the  Department's  employees  vis- 
a-vis other  Executive  Branch  employees.  Similarly,  the  F.B.I,  has  its  own 
recruitment  program  and  employment  standards.  While  such  special  qualifica- 
tions requirements  as  exist  within  the  FBI  and  Justice  should  probably  be 
examined  in  the  course  of  establishing  an  independent  basis  for  each  agency, 
personnel  independence  would  probably  be  maintained  under  existing  Civil 
Service  Commission  and  merit  system  authority. 

UTILIZATION 

To  what  extent  might  Congress  and  the  President  expect  to  utilize  the  two 
agencies  after  they  had  achieved  independent  status?  Presumably,  Congress 
might  supplement  its  force  of  congressional  investigators  by  drawing  upon  the 
FBI  and  utilizing  Justice  Department  lawyers  for  expert  legal  advice.  If  the 
President  or  Executive  Branch  agencies  drew  upon  these  agencies  for  the  same 
services,  however,  the  policy  knowledge  which  would  be  accumulated  by  the 
two  units  would  be  rather  vast.  In  addition,  investigative  files  would  probably 
contain  highly  sensitive  political  information  which  the  FBI  would  have  to  use 
its  own  judgment  over  with  regard  to  release  to  either  branch  of  government. 

INFORMATION  ACCESS 

With  regard  to  file  information  there  arise  questions  of  (1)  the  application 
of  the  Freedom  of  Information  Act  (5  U.S.C.  552),  (2)  classification  procedures 
(E.G.  11G52).  (3)  release  of  information  collected  at  the  request  of  the 
Congress  to  the  Executive,  and  vice  versa,  and  (4)  the  role  of  the  FBI  as  an 
information  broker. 


^°  Theodore  C.  Sorensen.  Deciaion-Making  in  the  Wlnte  House.  New  York  Columbia  Uni- 
versity Press,  1963,  pp.  71-72. 
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OVERSIGHT  AND  FUNDING 

Control  of  an  independent  Justice  Department  and  FBI  might  well  be  vested 
in  administrative  advisory  panel  composed  of  Members  of  Congress,  Executive 
Branch  appointees,  and  the  liead  of  the  agency  in  question.  However,  if  an 
equal  number  of  appointees  were  drawn  from  the  Legislative  and  Executive 
Branches,  the  agency  head  would  be  placed  in  the  position  of  casting  the  tie- 
Itreaking  vote  on  matters  where  a  division  of  the  membership  followed  branch 
lines.  Thus,  it  might  be  well  to  include  private  citizen  representation,  for  this 
and  other  reasons,  limit  the  agency  head's  vote  in  tie-breaking  situations,  or 
jtrovide  that  official  with  ex  officio  status  only.  This  would  prevent  the 
development  of  a  "czar"  in  agency  administration. 

As  a  conse(|uence  of  its  appropriative  function.  Congress  would  presumably 
have  oversight  authority,  as  well,  witli  regard  to  these  independent  agencies.  A 
model  for  maintaining  this  spirit  of  independence  within  the  oversight  function 
might  be  to  establish  a  joint  committee  on  each  agency,  or  one  joint  committee 
for  lioth  agencies,  with  equal  House  and  Senate  membership  and  equal  party 
representation.  Tlie  chairmanship  of  the  committee  might  follow  the  current 
rotating  pattern  or  could  follow  the  model  of  the  leadership  being  either  of  the 
party  other  than  the  President's  or  other  than  the  majority  congressional 
party.  These  latter  innovations  regarding  the  chairmanship  are  offered  in  the 
spirit  of  maintaining  agency  independence. 

Presumably  those  congressional  members  of  the  agency's  administrative 
advisory  board  would  also  be  members  of  the  joint  oversight  committee. 
Special  arrangements  would  have  to  be  provided  for  the  committee's  access  to 
agency  records  and  impact  upon  agency  operation.  To  what  extent  should 
investigative  or  administrative  files  be  protected"?  How  might  changes  in 
administrative  operations  be  suggested  or  implemented  without  tlie  appearance 
of  political  meddling  or  interference  being  suggested? 

With  regard  to  the  agency  budget,  a  by-passing  of  0MB  would  seem  in  order 
and  a  direct  submission  to  Congress  a  most  likely  prospect.  This  route  has  been 
.suggested  in  Congress  for  the  Budgets  of  regulatory  agencies  in  order  to 
maintain  the  independence  of  those  agencies.  As  with  the  Congress,  GAO  access 
to  the  budget  information  of  the  independent  .Justice  Department  and  FBI 
might  require  special  consideration  and  specification  in  the  statutes  to  maintain 
the  agencies'  independent  status. 

These  considerations  are  attempts  to  maintain  the  current  structure  of  the 
Justice  Department  and  FBI  with  regard  to  checks  upon  usurpation  of  author- 
ity. They  are  also  efforts  to  strengthening  those  checks,  to  the  extent  of 
allowing  an  independent  agency  to  function  but  without  disrupting  other  units 
of  government  or  endangering  the  public  which  the  government  is  designed  to 
serve.  The  late  J.  Edgar  Hoover,  Director  of  the  FBI,  once  wrote:  "The  FBI 
should  never  be  permitted  to  become  an  independent  agency,  operating  without 
the  checks  and  controls  under  which  it  now  operates."  i^  Thus,  in  establishing 
an  independent  FBI,  the  minimal  requirements  would  be  to  continue  the 
current  structure  of  administrative  and  operating  safeguards  but  do  so  by 
altering  the  power  arrangements. 

NEW  FV NOTIONS 

"With  the  e.stablishment  of  an  independent  Justice  Department  and  FBI, 
functions  now  being  carried  out  by  other  agencies  or  new  functions  might  be 
assigned  to  them.  Might  the  new  FBI  agency  carry  out  investigative  assign- 
ments for  the  Treasury  Department,  the  Defen.se  Department,  or  the  National 
Security  Administraticm?  Would  the  new  FBI  have  overseas  offices  or  carry 
out  assignments  for  the  Central  Intelligence  Agency?  Would  the  new  agency 
have  any  jn-esidential  protection  responsibilities?  Might  the  new  agency  carry 
out  security  investigations  on  congressional  and  Executive  Branch  personnel 
being  considered  for  .sensitive  positions  involving  national  security  informa- 
tion? What  would  be  the  liaison  relationship  of  the  two  agencies  with  other 
investigative  units  of  government  or  the  general  counsels  of  the  other  depart- 
ments and  agencies? 

The  foregoing  paragraphs  raise  certain  points  of  consideration  which  are 
essential  to   an  analysis   of   this   subject.    It   is    recognized    that,    in    such    an 


Don  Whitehead.  The  FBI  Story.  New  York  :  Random  House,  1956,  p.  ii. 
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overview,  some  points  cf)ukl  be  analyzed  from  otlier  perspectives  and  to  a 
lengthier  degree.  There  is  no  intention  in  bringing  out  tliese  points  to  either 
advocate  or  oppose  those  aspects  of  the  subject  which  is  under  discussion. 

History  and  Operation  of  the  Justice  Department  and  the  Federal  Bureau 
OF  Investigation  :  A  Select  Bibliography  with  Annotations 

Biddle,  Francis.  A  casual  past.  Garden  City,  Doubleday  &  Co.,  1961.  408pp.  Law 
Memoirs  and  reminiscenses  of  former  Attorney  General  on  his  career  and 
activities  as  ead  of  the  Justice  Department  during  the  New  Deal. 

.In  lu-ief  authority.  Garden  City,  Doubleday  &  Co.,  1962.  494pp.  Law 

Continuation  of  the  memoirs  and  reminiscences  of  the  New  Deal  Attorney 
General. 
Brown,  R.G.,  Zechariah  Chafe.  Jr.,  et  al.  Illegal  practices  of  the  Department  of 
Justice.  Washington,  National  Popular  Government  League,  1920.  67pp.  Law 
and  KF5107.N3 

Monograph    indicating    the    Department    of    Justice    under    A.    Mitchell 
Palmer  for  activities  transgressing  civil  liberties  and  constitutional  rights. 
Clark,  Ramsev.  Crime  in  America.  New  York,  Simon  and  Schuster,  1970.  346pp. 
HV6789.C47 

Overview   of   criminal    activities    in   America    by   former   Attorney    General. 

Passing  references   to  Justice   Department  operations ;   occasional   critical 

passages.  Concentrates  more  on  the  issue  of  crime  than  the  role   of  the 

Justice  Department. 

Cohen,  Stanley.  A.  Mitchell  Palmer :  politician.  New  York,  DaCapo  Press,  1972. 

351pp.  E748.P24.C6 

Biography  of  the  Attorney  General  of  the  Wilson  Administration. 
Collins,  Frederick  L.  The  FBI  in  peace  and  war.  New  York,  Ace  Books,  1962. 
320pp.  HV8141.C6 

Generally  laudatory  account  of  FBI  activities  during  World  War  II  and  the 
Cold    War    period.    Concentrates    on    case    histories    rather    than    Bureau 
administration  or  operations. 
Cook,  Fred  J.  The  FBI  nobody  knows.  New  York,  Macmillan  Co.,  1964.  436pp. 
HV8141.C63 

Critical    account   of   FBI   activities   and    operations ;    concentration    on    case 
histories.  Bureau  administration,  and  personalities.  Discussion  of  political 
ramifications  of  Bureau  actions. 
Cummings,  Homer  S  and  Carl  McFarland.  Federal  Justice.  New  York,  Macmil- 
lan Co.,  1937.  576pp.  JK873.C8 

Study  of  the  role  of  tlie  Federal  Government  in  the  administration  of  justice, 
the  strengthening  of  the  court  system  through  administrative  actions,  and 
the  role  of  the  Justice  Department.  Author  Cummings  served  as  Attorney 
General  from  1933  to  1939. 
Daughertv,   Harry  M.   with  Thomas  Dixon.  The  inside  story  of  the  Harding 
tragedy.  New  York,  The  Churchill  Co.,  1932.  323pp.  E786.D28 
Apologia  by  the  Attorney  General  involved  in  the  Teapot  Dome  scandal  and 
other  political  dealings  of  the  Harding  Administration. 
Department  of  Justice.   Aimual   report  of  the  Attorney   General.  Washington, 
U.S.  Govt.  Print.  Off.,  1872- 

Official  account  of  year's  activity  as  reported  by  the  Attorney  General. 
Easby-Smith,  James  S.  The  department  of  Justice ;  its  history  and  functions, 
Washington,  H.W.  Landermilk  &  Co.,  1904.  48p.  Law 
Brief  history  of  the  development  of  the  Justice  Department. 
Editors.  The  complete  collection  of  political  documents  ripped-off  from  the  FBI 
office  in  Media,  Pa.  Win,  March  8.  1972,  entire  issue. 

Allegedly   a    reprinting  of   all    documents    removed   from   the   FBI   office   in 

Media,  Pennsylvania  in  1971.  Materials  provide  some  indication  of  internal 

operations  and  administration  of  Bureau  and  its  relationship  to  the  Justice 

Department. 

Floherty.    John    J.    Inside    the    FBI.    Philadelphia,    Lippencott,    1943.    191pp. 

HV8141.F55 

Generally  laudatory  account  of  efforts  by  FBI  to  safeguard  nation  against 
subversives,  spies,  and  criminals.  Superficial  discussion  of  FBI  investiga- 
tives  and  training  operations ;  case  history  approach  to  Bureau  activities ; 
little  material  on  Bureau  administration  and  overall  operations. 
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Godwin,  .Tolin  F.  WTiat  happens  when  organiziug  genius  is  applied  to  govern- 
ment. Washington  .  .  .  1924.  54pp.  JK873.G6 

A  tract  of  unknown  origin  wiiicli  attacks  the  Justice  Department  for  its 
political    activities.    Emphasis    on    Attorney    Central    Daugherty    but    the 
experience  of  Mitchell  Palmer  was  still  fresh. 
Green,  Mark  J.  with  Beverly  C.  Moore,  Jr.  and  Bruce  Wasserstein.  The  closed 
enterprise  system.  New  York,  Grossman  Publishers,  1972.  488pp.  KF1649.G7 
Critical  evaluation  of  the  antitrust  policy  of  the  Justice  Department.  Part  I 
is  an  overview  of  antitrust  activities,  Part  II  examines  the  Justice  Depart- 
ment and  Part  III  examines  the  Federal  Trade  Commission.  The  study 
was  prepared  by  Ralph  Nader's  Center  for  the  Study  of  Responsive  Law 
and  had  the  cooperation  of  Attorney  General  John  Mitchell  and  Antitrust 
Division  Chief  Richard  McLaren. 
Harris,  Richard.  Justice.  New  York :  E.P.  Dutton  Co.,  1970.  268pp.  KF5107.H3 
History  of  the  development  and  administration  of  justice  in  America,  occa- 
sional  references   to   the   role   of   the   Justice   Department,    the   Attorney 
General  and  the  role  of  Federal  attorneys. 
Huston,  Luther  H.  The  Department  of  Justice.  New  York,  Praeger,  1967.  270pp. 
KF5107.HS 

Semi-official  manual  containing  a  history   of  the  Department  of  Justice,   a 
description  of  its  functions,  and  tables  of  factual  administrative  informa- 
tion. 
Kennedy,  Robert  F.  The  pursuit  of  justice.  New  York,  Harper  &  Row,  1964. 
148pp.  Law 

Essays  by  the  former  Attorney  General  on  matters  ranging  from  organized 
crime  to  civil  rights  matters.  Generally  reflect  the  thinking  of  the  head  of 
the  Justice  Department  during  his  service  in  that  post. 
Langeluttig,  Albert  G.  The  Department  of  Justice  of  the  United  States.  Balti- 
more, The  Johns  Hopkins  Press,  1927.  318pp.  JK873.L3 

A  doctoral  dissertation  on  the  history  of  the  Justice  Department;  contains  a 
good  general  overview  of  the  development  of  the  department. 
Lowenthal,   Max.   The  Federal   Bureau  of   Investigation.    New   York,   William 
Sloane  Associates,  1950.  559pp.  E.743.5.II8 

The  first  major  critical  study  of  the  activities  and  operations  of  the  FBI ; 
contains  material  on  administrative  aspects  of  the  Bureau  and  its  relation- 
ship to  the  Justice  Department. 
Messick,  Hank.   John  Edgar  Hoover.  New  York,   David  McKay,   1972.  276pp. 
HV7911.H6M46 

Critical  study  of  the  activities  of  FBI  Director  John  Edgar  Hoover,  the 
Federal  Bureau  of  Investigation,  and  organized  crime.  Emphasis  upon 
inability  of  FBI  to  recognize  and  combat  crime  syndicates.  Author  is  a 
well-known  authority  on  organized  crime  and  has  authored  a  number  of 
books  on  national  and  international  criminal  activities. 
Murray,  Robert  K.  Red  scare.  Minneapolis,  University  of  Minnesota  Press, 
1955.  337pp.  E743.5.M8 

History  of  the  Palmer  Raids  and  the  closing  days  of  the  Wilson  Administra- 
tion when  the  Attorney  General  unleashed  a  series  of  nationwide  attacks 
on  alleged  subversives  and  Bolsheviks. 
NARMIC.  Police  on  the  homefront.  Philadelphia,  National  Action  Research  on 
the  Military-Industrial  Complex,  1971.  133pp. 

Collection  of  essays  discussing  efforts  by  the  Federal  Government  to  increase 

police  activities  in  America  and  establish  a  imified  police  system.  Generally 

a   critical  study,  viewing  both  civil  liberties  and  administrative  pitfalls. 

lEAA  discussed. 

Navasky.    Victor    S.    Kennedv    justice.    New    York,    Atheneum,    1971.    482pp. 

KF5107.N34 

Critical  history  of  the  Justice  Department  under  Attorney  General  Robert  F. 
Kennedy.  Discusses  relationship  between  Kennedy  and  FBI  Director  J. 
Edgar  Hoover,  efforts  at  combating  organized  crime,  relationship  to  the 
civil  rights  movement,  the  departmental  attorneys'  activities  under  Ken- 
nedy, the  case  of  James  Hoffa,  and  departmental  relationships  with  politi- 
cal actors  at  the  national  and  sub-national  levels. 
Nelson,  Jack  and  Jack  Bass.  The  Orangeburg  massacre.  Cleveland,  World 
Publishing,  1970.  272pp.  F279.06N4 
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Case  study  of  Orangeburg,  S.C,  at  the  time  of  racial  unrest  and  civil  rights 
demonstrations.  Critical  account  of  the  role  of  the  FBI  with  some  discus- 
sion of  the  Bureau's  relationships  with  local  law  enforcement  agencies  and 
the  Attorney  General. 
Noggle,    Burl.    Teapot   Dome :    Oil    and   politics    in    the   1920's.    Baton    Rouge, 
Louisiana  State  University  Press,  19G2.  234  pp.  E785.N6 

Comprehensive  study  of  the  Teapot  Dome  scandal  of  the  Harding  Adminis- 
tration. Role  of  Attorney  General  Harry  Daugherty  and  his  Justice  De- 
partment colleagues  assessed. 
Ollestad,    Norman.    Inside    the    FBI.    New    York,    Lyle    Stuart,    1967.  319pp. 
HVS138.04 

Critical  account  of  the  operations  and  activities  of  the  FBI  by  a  former 
agent.  Case  material  emphasized  with  some  references  to  administrative 
aspect's  of  Bureau  duties. 
Overstreet,  Harry  and  Bonaro.  The  FBI  in  our  open  society.  New  York,  W.  W. 
Morton,  1969.  400pp.  HVS141.09 

Attempts  to  be  a  balanced  account  of  FBI  activities  and  operations ;  critical 
examination   of  prior   studies  by   Cook,    Lowenthal,    and    the    accounts    of 
former  agents.  Authors  are  well-known  for  their  prior  books  on  Commu- 
nism, leftist  subversives  in  America  and  right-wing  extremists. 
Reynolds,    Quentin.    The    F.B.I.    New    York,     Random    House,    1963.    205pp. 
nV8141.R4 

Critical   journalistic   account    of   FBI    activities    and    operations.    Generally 

limited  to  various  cases  observed  by  the  author ;  little  material  on  Bureau 

administration  or  the  Bureau's  relationship  with  the  Justice  Department. 

Swisher,  Car.  B.,  ed.  Selected  papers  of  Homer  S.  Cummings,  Attorney  General 

of  the  United  States,  1933X1939,  New  York,   Charles  Scribner's  Sons,  1939. 

316pp.  KF213.C8S9 

Collected  papers  of  the  New  Deal  Attorney  General ;  mainly  policy  informa- 
tion with  little  insight  as  to  operations  within  the  Justice  Department. 
Terrell,   John   Upton.   The   United   States  Department   of   Justice.   New   York, 
Duell,  Sloan  &  Pearce,  1965.  120pp.  Law 

General  history  of  the  Department  of  Justice  with  slight  criticism  of  admin- 
istration and  operations. 
Turner,  William  W.  Hoover's  FBI.  Los  Angeles,  Sherbourne  Press,  1970.  352pp. 
HV8138.T849 

Critical  account  of  FBI  operations  and  administration  by  a  former  agent. 
U.S.  Congress.  House  of  Representatives.  Committee  on  Government  Operations 
Block  Grant  Programs  of  the  Law  Enforcement  Assistance  Administration ; 
Twelfth  Report  by  the  Committee  on  Government  Operations.  Washington, 
U.S.  Govt.  Print.  Off.,  1972.  185pp.  (92nd  Congress,  1st  session.  House  Report 
no.  92-1072) 

A  report  based  on  a  study  by  the  Legal  and  Monetary  Affairs  Subcommittee 
on  the  operations  and  administration  of  the  Law  Enforcement  Assistance 
Administration  in  allocating  and  monitoring  block  grant  programs.  Major- 
ity opinion  of  a  critical  nature ;  supplemental  and  separate  views  included 
in  report  as  well. 
U.S.     Congress.     House     of     Representatives.      Committee     on      Government 
Operations.  Sulycommittee  on  Legal  and  Monetary  Affairs.  The  block  grant 
programs  of  the  Law  Enforcement  Assistance  Administration.  Hearings,  92nd 
Congress,  1st  session.  Washington,  U.S.  Govt.  Print.  Off.,  1971.  925pp.  Hear- 
ings held  July  20,  21,  22,  27,  28,  29 ;  October  5,  6  and  7,  1971. 
Oversight  hearings  on  the  administration  and  operation  of  the  block  grant 
allocation    and    monitoring    system   in   the   Law    Enforcement    Assistance 
Administration.    Public    and   private    witnesses ;    letters,    memoranda,    and 
evaluation  studies  included  in  testimony  and  appendices. 
U.S.  Congress.  House  of  Repres(ntatives.  Committee  on  the  Judiciary.  Investi- 
gation of  the  Department  of  Justice.  Hearings,  82nd.  Congress,  2nd  session. 
Washington,  U.S.  Govt.  Print.  Off.,  1952-1953,  140pp. 

Oversight  and  evaluation  hearings  on  the  administration  and  operations  of 
the  Justice  Department. 
U.S.  Congress.  House  of  Representatives,  Committee  on  Rules.  Attorney  Gen- 
eral A.  Mitchell  Palmer  on  Charges  made  against  the  Department  of  Justice 
by  Louis  F.  Post  and  others.  Hearings,  66th.  Congress,  2nd  session.  Washing- 
ton, U.S.  Govt.  Print.  Off.,  1920,  726pp. 
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Hearings  on  allegations  and  charges  made  against  the  Justice  Department 

under  Attorney   General  A.   Mitchell  Palmer.   Focus  chiefly   on   raids  and 

attacks   on   subversives,    Bolsheviks,    and   activities   involving   aliens    and 

deportations. 

U.S.  Congress.  Senate.  Committee  on  the  Judiciary.  Charges  of  illegal  practices 

of  the  Department  of  Justice.  Hearings,  66th.  Congress,  3rd  session.  Washing- 
ton, U.S.  Govt.  Print.  Off.,  1921,  788pp. 

Hearings  held  January  19  to  March  3,  1921. 

Hearings  examining  the   charges  and   allegations  of   the  National   Popular 
Government  League  regarding  Attorney  General  A.  Mitchell  Palmer's  war- 
time powers  and  attacks  on  so-called  subversives. 
U.S.    Congress.   Senate.    Committee   on   the  Judiciary.   Richard   G.   Kleindienst 

Louis  Patrick  Gray  III   [and]   Richard  G.  Kleindienst— Resumed.  Hearings, 

92nd  Congress,  2nd  session.  Washington,  U.S.  Govt.  Print.  Off.,  1972.  1751pp. 

Hearings  held  January  22-23;  March  2-3,  6-10,  14X16,  26,  29;  April  10-14, 

17X20,  and  27. 

Hearings   on    the   confirmation   of   Richard    G.    Kleindienst    to    be    Attorney 
General  of  the  United  States.   Discussion  of  Justice  Department  involve- 
ment in  ITT  activities;  basic  documents  on  ITT  case  and  antitrust  policy 
of  the  Department. 
Watters,  Pat  and   Stephen   Cillers,    eds.   Investigating   the   F.B.I.    New   York: 

Doubleday  &  Co.,  1973.  518p. 

A   collection    of   generally    critical    and    analytical    papers    presented    at    a 

conference    on    tlie    Federal    Bureau    of    Investigation    held    at    Princeton 

University  in  1971.  Both  the  conference  and  the  book  were  sponsored  by 

the  Committee  for  Public  Justice. 

Whitehead,  Don.  Attack  on  terror:  the  FBI  against  the  Ku  Klux  Klan.  New 

York.  Funk  &  Wagnalls.  1970.  321pp.  HV8141.W44 

Laudatory  account  of  FBI  infiltration  of  the  Ku  Klux  Klan  during  the  civil 
rights  demonstrations  of  the  late  1950's  and  1960's.   Case  material ;   some 
discussion  of  Bureau  relationships  with  local  law  enforcement  agencies  and 
the  Justice  Department. 
The  FBI  Story.  New  York,  Random  House,  1956.  36Spp.  HV8141.W45 

Laudatory  and  semi-official  account  of  the  activities  and  operations  of  the 

FBI.  Emphasis  on  cases  and  success  of  Bureau  in  combating  subversives  and 

crime. 
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tions ;  Part  II.  Problems  in  the  Administration  of  Federal  Law-emphasis  on 
penology  and  crime  detection]. 

National  Popular  Government  League.  To  the  American  People ;  Report  Upon 
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Great  Britain 
(Prepared  by  Robert  L.  Nay,  Assistant  Chief,  American-British  Law  Division) 

Great  Britain  does  not  have  a  Department  of  Justice  nor  an  officer  referred 
to  in  some  countries  as  a  Minister  of  Justice.  There  are  several  persons  that 
perform  the  functions  generally  assigned  to  such  an  officer,  including  an 
Attorney  General  whose  duties  correspond  to  certain  of  the  duties  of  the  U.S. 
Attorney  General. 

The  Home  Secretary  and  the  Lord  Chancellor  share  the  largest  portion  of 
responsibility  for  the  administration  of  justice.  These  two  positions  together 
with  the  Attorney-General  are  political  appointments  and  change  with  the 
Government. 

All  the  executive  officers  below  the  level  of  the  Ministry  are  subject  to 
replacement  only  when  a  vacancy  occurs  and  not  evei'ytime  the  Government 
changes.  This  form  of  stability  provides  for  protection  against  the  possibility 
that  a  political  turnover  might  lead  to  radical  changes  in  any  aspect  of  the 
administration  of  justice  or  any  other  of  the  executive  functions.  This  applies 
to  all  the  assistant  law  officers  and  department  legal  advisors  with  the 
exception  of  the  Solicitor  General  who  is  the  Assistant  Attorney-General. 

The  Home  Secretary  is  concerned  with  criminal  law,  law  enforcement,  the 
apprehending  of  criminals  and  their  treatment  following  conviction.  The  Home 
Secretary  is  in  direct  control  of  the  Metropolitan  Police  and  appoints  the 
Police  Commissioner  if  a  vacancy  should  occur.  There  is  no  British  national 
force  but  the,  London  Metropolitan  Police  which  include  Scotland  Yard  as  its 
investigatory  branch  is  under  the  Home  Office.  None  of  the  employees  of  the 
police  agencies,  including  the  Commissioner,  are  subject  to  political  control  or 
dismissal  except  for  misconduct.  The  Home  Secretary  also  appoints  the  Direc- 
tor of  Public  Prosecutions,  if  there  is  a  vacancy.  This  officer  works  under  the 
general  sui>ervision  of  the  Attorney-General.  The  Director  of  Public  Prosecu- 
tions handles  only  the  gravest  criminal  offenses  or  important  cases  referred 
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from  the  government  departments.  Under  the  Representation  of  People  Act, 
1949,  he  also  is  required  to  prosecute  offenses  related  to  illegal  election 
practices. 

The  Lord  Chancellor  is  the  head  of  the  judiciary  and  is  concerned  with  the 
composition  of  all  the  courts,  some  criminal  procedure,  and  everything  related 
to  the  civil  law  and  its  administration.  He  is  a  member  of  the  Cabinet,  the 
Speaker  of  the  House  of  Lords,  and  in  addition  to  recommending  appointments 
to  the  High  Court,  he  advises  the  Prime  Minister  as  to  other  judicial  appoint- 
ments. 

The  Attorney-General  is  the  chief  legal  advisor  to  the  Government  and  the 
various  governmental  departments.  He  is  usually  a  member  of  the  House  of 
Commons  but  is  not  a  member  of  the  Cabinet.  It  is  considered  appropriate  that 
he  maintain  a  certain  detachment  from  the  Cabinet  that  may  make  decisions 
based  on  his  advice.  He  may  be  called  to  sit  at  the  meetings  when  questions  of 
legal  or  constitutional  significance  are  discussed.  He  is  responsible  for  all 
Crown  litigation,  but  personally  appears  only  in  cases  involving  serious  consti- 
tutional issues  or  matters  of  particular  public  interest.  The  Attorney-General  is 
responsible  for  the  enforcement  of  the  criminal  law  in  the  courts,  but  not  any 
aspect  of  the  apprehension  of  criminals  or  the  pre-trial  investigations.  Deci- 
sions to  prosecute  or  not  are  often  made  by  him,  and  although  he  may  consult 
with  his  political  colleagues  about  the  advisability  of  certain  prosecutions  there 
is  a  basic  constitutional  requirement  that  "however  much  of  a  political  animal 
he  may  be  when  he  is  dealing  with  political  matters,  he  must  not  allow 
political  considerations  to  affect  his  actions  in  those  matters  in  which  he  has  to 
act  in  an  impartial  and  even  quasi-judicial  way."  ^  In  1926  a  British  Govern- 
ment fell  largely  because  an  Attorney-General  yielded  to  Cabinet  pressure  and 
changed  his  mind  about  prosecuting  a  public  figure.^  The  Attorney  General  is 
considered  the  general  protector  of  the  public  interest. 

Great  Britain  does  not  have  a  system  of  administrative  courts  to  redress 
grievances  brought  about  by  executive  action.  Until  recently,  the  only  oflScial 
check  on  maladministration,  other  than  an  appeal  allowed  by  the  involved 
statute  or  by  judicial  review  through  regular  judicial  channels,  w^as  that 
someone,  including  the  press,  might  complain  loudly  enough  to  force  the 
government  to  appoint  a  commission  of  inquiry. 

A  relatively  new  investigating  officer  in  the  field  of  administrative  justice  is 
the  Parliamentary  Commissioner  for  Administration.  A  type  of  ombudsman,  his 
primary  function  is  to  receive  complaints  against  injustices  suffered  as  the 
result  of  executive  action,  investigate  them,  and  make  a  report  to  the  Member 
of  Parliament  requesting  the  investigation.  The  emphasis  is  on  the  impartial 
investigation  into  executive  maladministration.  The  Attorney-General,  Lord 
Chancellor  and  Home  Secretary  are  all  political  appointments  and  are  out  of 
office  when  the  Government  changes  but  the  Parliamentary  Commissioner  is 
appointed  by  the  Crown,  and  like  the  Director  of  Public  Prosecutions,  holds 
office  during  good  behavior.  He  is  removeable  only  at  the  request  of  both 
Houses  of  Parliament. 

Parliament  has  always  been  the  place  where  constitutuent  complaints  are 
brought.  This  new  office  provides  Parliament  with  an  instrument  by  which 
these  complaints  can  be  more  systematically  handled.  The  Commissioner  only 
investigates  complaints  given  him  by  a  Member  of  Parliament.  He  is  excluded 
from  the  Departments  of  Foreign  and  Diplomatic  Affairs,  certain  actions  taken 
by  hospital  boards,  criminal  matters  and  commercial  transactions  as  well  as 
the  activities  of  public  corporations,  nor  may  any  action  be  investigated  where 
a  remedy  is  already  available. 

The  Commissioner  has  the  same  power  as  the  High  Court  to  examine 
witnesses  under  oath,  call  for  the  production  of  documents  and  require  anyone 
in  the  involved  department,  from  the  Minister  down,  to  furnish  information. 
He  can  also  look  into  the  department  files.  The  Government  may  prevent  him 
from  divulging  information  contrary  to  the  public  interest,  but  it  cannot 
prevent  him  from  reporting  his  findings  based  on  that  information. 

Whei-e  maladministration  has  been  detected,  the  strength  of  the  Parliamen- 
tary Commissioner's  report  and  recommendations  has  been  sufficient  to  remedy 
the  situation  or  redress  the  grievance  that  precipitated  the  original  complaint. 


1  E.  Jones.  "The  Office  of  Attorney-General."  27  Cambridge  Law  Journal  43,  50  (1969). 
"Id. 
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If  the  department  involved  should  not  accept  the  Commissioner's  findings,  the 
Commissioner  could  lay  a  report  of  the  deficiency  before  Parliament  and  a  full 
scale  inquiry  could  result.  There  is  no  provision  for  any  further  review  of  the 
Commissioner's  findings,  and  there  are  no  specific  enforcement  procedures 
provided.  Since  the  oflSce  was  created,  voluntary  compliance  has  been  observed 
in  every  case. 

A  bibliography  of  source  materials  for  this  summarized  report  is  attached. 
The  articles  from  the  Cambridge  Law  Journal  and  The  Journal  of  the  Society 
of  Puhlie  Teachers  of  Law,  and  chapter  XXII  from  The  English  Legal  System, 
comparing  the  French  and  English  legal  systems,  are  also  enclosed. 
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Canada 

(Prepared  by  (Mrs.)  Jean  Y.  Swartz,  Senior  Legal  Specialist,  American-British 

Law  Division) 

Canada's  government  practices  and  procedures  are  largely  based  on  the 
parliamentary  practices  and  procedures  of  Great  Britain.  There  is  very  little 
statutory  authority  for  the  machinery  of  government.  The  British  North 
America  Act,  1867,^  states  that  the  executive  government  and  authority  is 
vested  in  the  Queen  -  and  that  the  Governor  General  shall  have  all  the  powers, 
authorities  and  functions^  vested  in  him  before  the  passage  of  the  British 
North  America  Act.  The  Queen's  Privy  Council  consisting  of  members  of  that 
Council  chosen  by  the  Governor  General  and  subject  to  his  power  of  removal 
shall  aid  and  advise  the  Governor  General.*  The  term.  Prime  Minister,  is  not 
used  in  the  Salaries  Act  which  states  "The  Member  of  the  Queen's  Privy 
Council  holding  the  recognized  position  of  First  Minister"  *  when  the  salaries 
of  the  ministers  and  members  of  the  Queen's  Privy  Council  are  given.  The 
Cabinet  is  not  authorized  by  any  statute  but  has  developed  through  custom. ^ 

Although  the  executive  power  appears  to  be  exercised  by  the  Monarch  acting 
tlirough  the  Governor  General  as  his  representative,  the  Prime  Minister  and 
the  Cabinet  actually  carry  out  the  business  of  government,  determining  poli- 
cies, promulgating  laws,  declaring  war  and  making  treaties  and  regulating  the 
finances  in  the  name  of  the  Monarch  or  of  the  Governor  General.  At  the  same 
time  they  are  dependent  on  the  support  of  Parliament  for  the  support  of  their 
activities. 


1  :iO  &  .SI  Vict.,  c.  3  (consolidated  with  amendments). 

2  Id.  §  9. 
»Id.  §  12. 
*  Id.  §  11. 

scan.  Rev.  Stat.  c.  S-2,  §  4  (1970). 

«  R.  Mac  Dawson,  The  Government  of  Canada  (Sth  ed.  rev.  1970). 
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The  Prime  Minister  is  the  political  head  of  the  governmeut  and  the  leader  of 
the  political  party  in  power  in  the  House  of  Commons.  He  is  requested  by  the 
(Jovernor  General  to  form  a  Cabinet,  and  he,  in  turn,  invites  other  persons  to 
serve  as  members  of  his  Cabinet. 

When  the  Prime  Minister  leaves  his  office,  the  other  members  of  the  Cabinet 
resign  with  him  whereas  another  Cabinet  member  may  leave  without  causing 
the  resignation  of  the  other  members.  Cabinet  members  are  the  political  heads 
of  their  departments.  The  Minister  of  Justice  and  the  Solicitor  Greneral  are  the 
legal  officers  in  the  Cabinet. 

Since  the  Cabinet  acts  through  the  Privy  Council,  all  Cabinet  members  must 
be  made  members  of  the  Council  and  are  chosen  by  the  Governor  General  on 
the  recommendation  of  the  Prime  Minister."  The  Privy  Council  does  have 
members  who  are  not  members  of  the  Cabinet,  and  these  members  serve  for 
life  upon  appointment.  However,  the  Privy  Council  rarely  sits.  It  is  the  Cabinet 
that  meets  and  decides  in  the  name  of  the  Privy  Council  the  policies  for  the 
country.  The  Governor  General  is  not  the  president  of  the  Council,  but  all 
orders  and  minutes  of  Council  passed  by  the  Cabinet  are  sent  to  him  for  his 
signature  and  approval. 

Custom  requires  the  members  of  the  Cabinet  to  have  seats  in  one  of  the 
Houses  of  Parliament  preferably  the  House  of  Commons.^  The  oath  of  secrecy 
required  for  members  of  the  Privy  Council  has  been  applied  to  Cabinet 
members  to  "keep  close  and  secret  all  such  matters  as  may  be  treated,  debated 
iuul  resolved  on  in  the  I*rivy  Council."  "  There  have  been  occasions  such  as  a 
minister's  resignation  when  the  Governor  General  on  the  advice  of  the  Prime 
Minister  has  released  the  general  sense  of  the  discussions  in  Council. ^° 

The  principle  of  the  collective  responsibility  of  the  Cabinet  to  the  House  of 
Commons  has  been  practiced  in  Canada. ^^  In  most  instances  the  whole  Cabinet 
has  resigne<l  if  anything  goes  wrong  in  the  department  of  one  of  the  minis- 
ters.^- Each  minister  is  responsible  to  the  House  of  Commons  for  the  adminis- 
tration of  his  department  and  has  the  final  word  on  all  the  decisions. 

Two  possibilities  arise  when  the  Cabinet  and  the  House  of  Commons  are  not 
in  accord,^ — the  Cabinet  may  resign  after  it  has  been  defeated  on  a  major  issue 
or  a  vote  of  no-confidence  has  been  taken,  or  the  Plouse  may  be  dissolved  and  a 
general  election  announced.  If  a  majority  has  been  elected  in  support  of  the 
Cabinet's  position,  the  Cabinet  need  not  resign.  However,  if  the  majority  of  the 
members  elected  does  not  support  the  Cabinet  at  a  general  election,  the  Cabinet 
should  resign  unless  the  Prime  Minister  can  gather  support  from  one  of  the 
other  parties. 

Following  such  a  defeat  and  resignation,  the  custom  has  developed  that  the 
Governor  General  will  invite  the  leader  of  the  opposition  to  be  the  new  Prime 
Minister.  The  leader  of  the  opposition  is  chosen  by  a  national  convention 
composed  of  party  representatives  from  all  parts  of  the  Dominion  of  Canada. ^^ 
Thus,  the  cabinet  ministers  represent  the  political  side  of  the  government  and 
are  very  dependent  upon  the  political  tenor  of  the  times  for  their  continuance 
in  ofiice. 

The  Canadians  appear  to  be  .satisfied  with  the  present  state  of  affairs.  No 
proposals  to  insulate  the  administration  of  justice  from  political  influence  have 
been  introduced  in  the  last  sessions  of  Parliament. 

As  mentioned  above,  there  are  two  legal  ofiices  in  the  Cabinet,  the  Minister 
of  Justice  and  the  Solicitor  General.  The  Minister  of  Justice,  appointed  by 
commission  under  the  Great  Seal,  is  ex  officio  the  Attorney  General  of  Canada 
for  the  Queen  in  the  Privy  Council  and  is  responsible  for  the  management  and 
direction  of  the  Department  of  Justice.^*  He  is  also  the  official  legal  adviser 
and  responsible  for  the  administration  of  public  affairs  in  accordance  with  the 
law  and  for  the  administration  of  justice  in  Canada  not  within  the  jurisdiction 
of  the  governments  of  the  provinces.^^  He  is  charged  with  the  duty  of  advising 


'  f^upra  note  6,  at  171. 

^  Supra  note  6,  at  172. 

»  fiupra  note  6.  at  185. 

^'>  Supra  note  6.  at  18.5. 

11  Supra  note  6,  at  187. 

'^- Supra  note  R,  at  17fi. 

w  Supra  note  6.  at  133. 

1*  Department  of  Justice  Act,  Can.  Rev.  Stat.  c.  J-2,  §  2  (1970). 

i=/ri.  at  §  4  (a),  (b),  (c). 
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the  legislatures  of  each  of  the  provinces  about  their  legislative  acts  and  their 
proceedings  and  is  charged  with  such  other  duties  assigned  to  him  by  the 
Governor  in  Council. ^^ 

The  Minister  of  Justice  in  his  capacity  as  Attorney  General  has  the  duty  to 
advise  the  heads  of  the  departments  of  the  Government  of  Canada  upon  all 
matters  of  law  connected  with  such  departments,  to  settle  and  approve  all 
instruments  under  the  Great  Seal  of  Canada  and  to  regulate  and  conduct  all 
litigation  for  or  against  the  Crown  in  the  right  of  Canada. ^^  The  Tax  Review 
Board  is  under  the  jurisdiction  of  the  Minister  of  Justice  but  is  independent  of 
the  Department  of  Justice.^'^ 

The  second  legal  officer,  the  Solicitor  General,  has  been  in  and  out  of  the 
Cabinet.  The  Government  Organization  Act  of  1966  established  a  Department  of 
the  Solicitor  General  giving  the  Solicitor  General  Cabinet  status.^^  He  is 
appointed  by  commission  under  the  Great  Seal  to  hold  office  during  pleasure. 
He  is  assisted  by  the  Deputy  Solicitor  General  who  is  appointed  by  the 
Governor  in  Council  to  hold  office  during  pleasure.  The  Solicitor  General  was 
assigned  responsibility  for  the  Royal  Canadian  Mounted  Police  and  for  the 
Canadian  penitentiary  service,  consisting  of  reformatories,  parole  and  remis- 
sions. Thus,  the  Solicitor  General  is  the  legal  officer  whose  primary  responsibil- 
ity is  in  the  fields  of  correction  and  law  enforcement. 

The  Royal  Canadian  Mounted  Police  ^^  constitute  the  police  force  of  Canada. 
The  Governor  in  Council  appoints  the  Commissioner  of  the  Mounted  Police, 
who,  under  the  direction  of  the  Solicitor  General,  is  responsible  for  the  control 
and  administration  of  the  force.  The  Governor  General  also  appoints  and 
promotes  all  the  officers  in  the  force  while  the  Commissioner  appoints  all  the 
other  members,  permanent  or  temporary.  The  Commissioner  is  a  career  officer 
who  may  serve  35  years  or  until  he  reaches  the  retirement  age  of  62  years 
established  for  his  office. 


[From  the  Library  of  Congress,  Law  Library,  March  1974] 

The  Administration  of  Justice  in  France  and  Its  Insulation  From 

PoLiTicAX  Influence 

(Prepared  by  Raphael  Perl,  Legal  Specialist,  European  Law  Division) 

I.  INTRODUCTION 

A.  The  Traditional  Separation  of  Poivers 

The  Constitution  of  the  Fifth  Republic,  like  every  French  constitution  since 
1791,  is  based  upon  the  doctrine  of  the  separation  of  powers.  This  principle, 
viewed  by  the  French  as  a  doctrine  of  the  separation  of  functions,  is  th  result 
of  a  deep-rooted  belief  that  France's  difficulties  during  the  period  of  the 
monarchy  were  the  result  of  a  failure  to  respect  this  cardinal  principle.  Failure 
to  observe  this  principle,  it  was  believed,  would  lead  to  tyranny  and  arbitrari- 
ness in  the  governmental  function.^  Consequently,  it  came  as  no  surprise  that 
when  General  de  Gaulle  gave  his  famous  speech  at  Bayeux  on  June  16.  1946, 
wherein  he  outlined  the  ideas  that  were  to  serve  as  the  foundations  of  the  new 
constitution,  his  foremost  principle  was  that  the  legislature,  the  executive,  and 
the  judiciary  must  be  clearly  separated  and  balanced.^  Subsequently,  the 
Constitutional  Act  of  June  3,  1958,  which  instructed  the  executive  to  revise  the 
prior  constitution,  provided  a  basis  of  five  principles  which  included  the 
following  :^ 


"/d.  at  §  4  (c),  (d). 

"  Td.  at  §  5. 

IS  Tax  Review  Board  Act,  Can.  Stat.  c.  11  (1970-71-72). 

"Department  of  the  Solicitor  Act,  Can.  Rev.  Stat.  c.  S-12  (1970). 

20  Royal  Canadian  Mounted  Police  Act,  Can.  Rev.  Stat.  c.  R-9  (1970). 

'^  Ren6  David,  French  Law;  Its  Structure,  Sources,  and  Methodology.  Translated  by 
Michael  Kindred.  Pt.  II,  19-30.  "Political,  Administrative,  and  Judicial  Organization  of 
France"  19  (1972)  ;  Joseph  Dainow,  "Tlie  Constitutional  and  Judicial  Organization  of 
France  and  Germany  and  Some  Comparisons  of  the  Civil  Law  and  Common  Law  Systems," 
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-  Roy  C.  Macridis  and  Robert  E.  Ward,  eds..  Modern  Political  Systems:  Europe  259  (3d 
ed.  1972). 

^  Supra  note  1,  David,  at  19. 
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'•The  executive  and  legislative  liranches  must  be  effectively  separated,  so  that 
each  holds,  independently  and  as  its  own  responsibility,  its  full  attributes ;  and 
.  .  .  The  judiciary  must  remain  independent  so  as  to  be  able  to  guarantee 
respect  for  the  fundamental  liberties  set  forth  in  the  preamble  of  the  Constitu- 
tion of  1946  and  the  Declaration  of  the  Rights  of  Man,  to  which  it  refers." 

These  directives  were  followed  carefully  and  did  in  fact  form  the  basis  of 
the  Constitution  of  1958,  the  Constitution  of  the  Fifth  Republic. 

B.  The  Constitution  of  the  Fifth  Republic 

1.  The  "Judicial  Authority."  In  accordance  with  the  aforementioned  tradition 
of  the  separation  of  functions.  Title  VIII  (Articles  64-66)  of  the  1958  Constitu- 
tion entitled  "On  Judicial  Authority"  reaffirms  the  separate  existence  of  such 
an  authority.  It  contains  the  following  provisions  :"* 

"Title  VIII. — On   Judicial  Authority 
"article  64 

"The  President  of  the  Republic  shall  be  the  guarantor  of  the  independence  of 
the  judicial  authority. 

"He  shall  be  assisted  by  the  High  Council  of  the  Judiciary. 
"An  organic  law  shall  determine  the  status  of  magistrates. 
"Magistrates  may  not  be  removed  from  office. 

"article  65 

"The  High  Council  of  the  Judiciary  shall  be  presided  over  by  the  President 
of  the  Republic.  The  Minister  of  Justice  shall  be  its  Vice  President  exoflScio. 
He  may  preside  in  place  of  the  President  of  the  Republic. 

"The  High  Council  shall,  in  addition,  include  nine  members  appointed  by  the 
President  of  the  Republic  in  conformity  with  the  conditions  to  be  determined 
by  an  organic  law. 

"The  High  Council  of  the  Judiciary  shall  present  nominations  for  judges  of 
the  Court  of  Cassation  [Supreme  Court  of  Appeal]  and  for  First  Presidents  of 
Courts  of  Appeal.  It  shall  give  its  opinion,  under  the  conditions  to  be  deter- 
mined by  an  organic  law,  on  proposals  of  the  Minister  of  Justice  relative  to  the 
nomination  of  the  other  judges.  It  shall  be  consulted  on  questions  of  pardon 
under  conditions  to  be  determined  by  an  organic  law. 

"The  High  Council  of  the  Judiciary  shall  act  as  a  disciplinary  council  for 
judges.  In  such  cases,  it  shall  be  presided  over  by  the  First  President  of  the 
Court  of  Cassation. 

"article  66 

"No  one  may  be  arbitrarily  detained. 

"The  judicial  authority,  guardian  of  individual  liberty,  shall  ensure  respect 
for  this  principle  under  the  conditions  stipulated  by  law." 

Article  64  of  the  Constitution  is  particularly  worthy  of  note;  it  establishes 
the  President  as  the  guarantor  of  the  independence  of  the  Judicial  Authority. 
At  first  glance,  this  provision  appears  to  be  in  direct  conflict  with  the 
previously  stated  doctrine  of  the  separation  of  functions,  particularly  so  in 
light  of  current  pending  legislation  in  the  U.S.  Senate'^  to  establish  the  U.S. 
Department  of  Justice  as  an  independent  agency.  However,  as  will  be  shown 
later  on,  a  combination  of  factors  and  institutions  unique  to  France  insures 
that  the  pi'inciple  of  the  independence  of  the  Judicial  Authority  is  observed 
and  isolates  the  administration  of  justice  from  executive  influence. 

2.  The  Legislative  Function.  In  order  to  discuss  intelligently  the  administra- 
tion of  justice  in  its  proper  context,  it  is  necessary  to  examine  briefly  the 
French  legislative  and  executive  structure.  As  is  the  case  with  the  Judicial 
Authority,  the  legislative  and  executive  functions  follow  the  doctrine  of  the 
separation  of  functions.  The  legislature  is  composed  of  a  parliament  of  two 


«  Gisbert  H.  Flanz  and  Abraham  Almany,  "France."  Tn  Albert  P.  Blaustein  and  Gisbert 
H.  Flanz,  eds..  Constitutions  of  the  Countries  of  the  World  27  (1974). 

^  U.S.  Conqress.  Senate.  Committee  on  the  Judiciary.  A  bill  to  insure  the  separation  of 
•constitutional  powers  by  establishing  the  Department  of  Justice  as  an  independent  estab- 
lishment of  the  United  States.  S.  2803,  93d  Cong.,  1st  sess.  Washington,  Govt.  Print.  Off., 
1973.  15  p. 
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assemblies,  the  National  Assembly  and  the  Seuate.  The  National  Assembly  is 
elected  for  5  years  by  direct  universal  suffrage,  while  Senators  are  elected  for 
9  years  by  indirect  suffrage.  The  system  is  structured  so  that  one-third  of  the 
Senate  changes  every  3  years. 

In  addition,  the  National  Assembly  may  override  the  Senate's  opposition  to  a 
bill,  as  well  as  rei]uire  the  resignation  of  the  government."  This  latter  power  is 
inherent  in  the  concept  of  a  parliamentary  democracy,  and  the  possibility  of  a 
vote  of  censure  by  the  National  Assembly  serves  as  a  powerful  deterrent  to  the 
•^xercise  of  improper  influence  in  all  spheres,  including  the  judicial  one. 

Tlie  concept  of  censure  is  foreign  to  the  United  States  system,  where  short  of 
impeachment— or  perhaps  exceptionally  heavy  party  pressure — it  is  almost 
impossible  to  remove  a  president  from  office.  In  France,  however,  the  National 
Assembly's  power  to  require  the  resignation  of  the  executive  is  a  potent  means 
of  deterring  the  executive  from  abusing  his  power  and  from  unconstitutionally 
interfering  with  the  exercise  of  judicial  and  legislative  functions. 

As  is  the  case  in  most  systems,  the  legislature  enacts  laws  affecting  the 
administration  of  justice  within  the  state.  Within  this  framework,  the  French 
courts,  while  independent  in  their  judicial  activities,  readily  accept  existing 
legislative  acts  dealing  with  the  organization  of  the  administration  of  justice.^ 

3.  The  Executive  Function.  In  France  the  executive  branch  of  the  govern- 
ment is  organized,  as  are  the  Judicial  Authority  and  the  legislature,  in 
accordance  with  the  doctrine  of  the  separation  of  functions.  Articles  5-23  of 
the  Constitution  establish  the  executive  power  in  a  president,  a  prime  minister 
and  a  cabinet  (Council  of  Ministers).  This  group  of  individuals  constitutes 
what  is  commonly  referred  to  in  France  as  the  "Government." "  The  prime 
minister  proposes  the  cabinet  members  for  nomination  to  the  president  and 
presides  over  cabinet  meetings.'-'  Two  of  the  ministers  he  proposes  for  nomina- 
tion are  the  Ministers  of  .Tustice  and  the  Interior.  Each  has  a  dual  function :  a 
political  one  as  a  member  of  the  cabinet  and  an  administrative  one  as  head  of 
a  ministry. 

II.  THE  MINISTRIES  OF  JUSTICE  AND  THE  INTERIOE 

A.  The  Ministry  of  Justice 

The  Ministry  of  Justice  administers  the  judicial  system  and  related  services. 
Because  of  the  wide  range  of  its  activities,  services  which  probably  would  be 
dispersed  among  several  departments  or  agencies  in  Great  Britain  or  the 
United  States  are  grouped  into  a  single  ministry  in  France.  The  directorates  of 
the  Ministry  of  Justice  include  judicial  services,  general  affairs  and  Investment, 
criminal  affairs,  prison  administration,  reform  schools  and  civil  affairs.  The 
Judicial  Services  Directorate  administers  the  status,  recruitment,  careers,  and 
management  of  magistrates,  as  well  as  the  organization  of  the  courts  and  the 
activities  of  the  legal  profession  as  a  whole. i°  Thus,  the  provision  for  justice 
in  France  has  been  called  a  government  service  in  itself,  analogous  to  provi- 
sions for  education  or  necessary  highways  in  the  United  States.^^  The  person- 
nel responsible  for  the  administration  of  justice  consist  of  some  4,000  perma- 
nent civil  servants  who  remain  in  their  positions  regardless  of  whether  or  not 
a  Minister  of  Justice  departs.  These  civil  servants  are  generally  known  as 
magistrates,  and  Article  64  of  the  Constitution  provides  that  the  President  may 
not  remove  them  from  office.  Some  2,500  of  them  are  judges,  while  a  significant 
liumber  of  the  others  are  akin  to  public  prosecutors  (parquets)  whose  duty  it 
is  to  represent  the  State  in  the  prosecution  of  crimes  and  in  civil  proceedings 
where  the  interests  of  the  State  may  be  affected.  In  addition,  there  is  the  staff 
of  the  Ministry  of  Justice. ^^ 

In  contrast  to  practices  in  many  countries,  when  a  government  changes  in 
France    even    the    higher    levels    of    the    administrative    machinery    generally 


«  Supra  note  1,  at  27  ;  Arts.  24-33  and  49  of  the  Constitution  of  the  Fifth  Republic 
(m.-.S). 

"  Sup7-a  note  1,  at  2S. 

^  Kupra  note  2,  at  2.59  ff. 

»  Rene  David  and  Henrv  P.  de  Vries,  The  French  Legal  System;  an  Introduction  to 
Ciril  Law  Systems  32  ff  (i95S). 

1"  Malcolm  Anderson,  Government  in  France;  an  Introduction  to  the  Executive  Power 
97  (1970). 

'1  Geoffrey  R.  RadelifFe,  The  English  Legal  System  401  (5th  ed.  1971). 

'-  Id.  at  401-402.  For  an  excellent  discussion  of  the  functions  of  various  personnel, 
see  supra  note  1,  Dainow. 


461 

remain  intact  and  only  members  of  tlie  Council  of  Ministers  and  political 
undersecretaries  are  affected. ^^  This  procedure  serves  as  a  stabilizing  factor  in 
the  French  administration  of  justice  and,  together  with  the  fact  that  Ministry 
employees  as  a  whole  constitute  a  career  civil  service  and  are  secure  in  their 
jobs,  results  in  a  system  for  the  administration  of  justice  relatively  immune 
from  political  interference.  This  is  particularly  true  in  the  case  of  magistrates 
and  judges  who  are  protected  by  membership  in  a  judicial  civil  service 
system. !■* 

B.  The  Ministry  of  the  Interior 

The  Ministry  of  the  Interior  is  important  to  the  administration  of  justice  in 
that  its  directorate  of  the  Suree  Nationale  manages  and  directs  the  police  and 
certain  counterespionage  services.is  Since  late  1967,  all  national  police  forces 
have  been  under  the  authority  of  the  Ministry  of  the  Interior,  except  for  the 
fjrndarnterie  nationale  which  remains  a  part  of  the  army.  However,  some  local 
police  forces  remain  outside  the  hierarchical  control  of  the  Ministry  of  the 
Interior.^^ 

As  was  the  case  with  the  Minister  of  Justice,  when  a  government  changes, 
the  Minister  of  the  Interior  departs  but  leaves  behind  a  highly  organized  and 
stable  administrative  unit.  The  comments  made  earlier  about  the  professional 
character  of  the  civil  servants  of  the  Ministry  of  Justice  apply  equally  well  to 
the  civil  servants  of  the  Ministry  of  the  Interior.  An  interesting  point  to  note 
is  that  the  police  function  in  France  is  not  under  the  Ministry  of  Justice  as  is 
its  counterpart  in  the  United  States,  the  Federal  Bureau  of  Investigation, 
which  is  under  the  U.S.  Department  of  Justice.  This  separation  of  the  function 
of  i>olice  power  from  other  powers  relating  to  the  administration  of  justice  by 
its  very  nature  serves  to  reduce  and  check  the  power  of  the  Ministry  of  Justice 
and  the  Ministry  of  the  Interior. 

III.    THE    ADMIXISTRATION     (FRENCH    CIVIL    SERVICE) 

In  France  the  term  "Administration"  is  generally  used  to  refer  to  the 
permanent  framework  of  governmental  activity  carried  on  despite  the  change 
of  governments.  It  has  been  recognized  as  the  mechanism  responsible  for  the 
stability  and  continuity  of  French  national  life  in  a  country  where  govern- 
ments have  changed  freciuently  in  the  past.  Since  a  change  in  government 
affects  the  Administration  at  its  ministerial  level  only,i'  a  strong,  secure  and 
career-oriented  Administration  has  a  deterring  effect  on  those  persons  with 
political  power  who  might  attempt  to  abuse  the  power  of  a  particular  ministry 
or  otherwise  improperly  attempt  to  influence  it. 

The  actual  degree  of  control  exercised  by  administrators  over  executive 
actions  in  France  has  always  been  a  matter  of  dispute.  However,  most  writers 
agree  that  ever  since  the  Napoleonic  reforms  it  has  been  accepted  in  France 
that  the  Administration  must  have  some  autonomy,  but  just  how  much  auton- 
omy should  l)e  allowed  has  been  a  matter  of  considerable  controversy. ^s  i^  any 
event,  the  Administration  has  the  power  of  freinarje,  or  applying  the  brakes, 
and  writers  have  noted  that  many  a  project  may  be  lost  when  high  civil 
servants  elect  to  use  delaying  tactics. ^^ 

This  traditional  doctrine  of  maintaining  independence  and  autonomy  in 
public  service  is  perhaps  epitomized  by  a  passage  in  a  letter  from  M.  Pierre 
Mendes-France  to  a  group  of  graduates  at  the  National  School  of  Administra- 
tion in  1967  :2o 

"I  would  like  to  assist  you  to  find  certain  solutions,  for  example,  for  more 
solid  guarantees  of  the  independence  of  the  public  service.  This  independence  is 
always  difficult  to  safeguard,  more  especially  in  circumstances  where  the 
executive  is  trying  to  monopolise  not  only  power  but  also  the  regime  and  the 
Republic  itself.  In  these  conditions,  the  executive  tends  to  confuse  docility 
regarding  its  interests  with  loyalty  to  the  general  interest  and  promise  promo- 


"  K?/pm  note  9,  at  27. 
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tion  and  successful  careers  to  those  who  accept  this  confusion.  You  cannot  be 
helped  from  outside.  You  are  alone  and  that  is  the  grandeur  and  danger  of 
your  position." 

IV.  THE  COUNCIL  OF  STATE 

The  regular  courts  in  France  do  not  have  the  power  to  review  administrative 
acts.  This  function  is  delegated  to  a  hierarchy  of  administrative  courts  headed 
by  the  Council  of  State,  a  body  dating  back  to  1799.21  The  concept  underlying 
the  Council  of  State  is  one  foreign  to  the  constitutional  system  of  the  United 
States  in  that  the  Council  claims  and  exercises  direct  authority  over  all 
members  of  the  Government  and  the  Administration  in  respect  to  their  admin- 
istrative acts.  The  Council  is  organized  into  four  administrative  divisions, 
which  do  consulting  work  22  for  various  government  agencies,  and  into  one 
.iudicial  section.  It  is  this  judicial  section  which  will  be  examined  in  order  to 
under.stand  its  role  in  deterring  arbitrary,  iiltra  vires  and  otherwise  illegal  acts 
by  the  Government  and  the  Administration. 

The  judicial  section  of  the  Council,  a  highly  cohesive  group  appointed  by  the 
president,  advises  the  executive  and,  at  the  same  time,  judges  his  acts.^^  Most 
of  its  members  are  appointed  at  approximately  the  age  of  2.5  and  devote  their 
lives  to  its  service.  Its  independence  arises  out  of  historical  tradition  and 
prestige,  for  in  theory  the  members  are  appointed  by  presidential  decree  and 
may  be  removed  in  the  same  manner  without  cause.  Part  of  the  legitimacy  of 
its  decisions  comes  from  the  fact  that  the  Council's  judicial  section  has  strong 
links  within  the  Administration  because  of  its  advisory  functions  and  by  virtue 
of  the  fact  that  many  of  its  members  come  from  the  ranks  of  the  French 
Administration.  In  general,  its  decisions  are  loyally  accepted  and  over  the 
years  a  number  of  them  have  nullified  administrative  acts  despite  grave 
political  or  economic  consequences.  Any  individual  challenging  an  administra- 
tive decision  may  avail  himself  of  the  Council's  machinery,  and  for  many 
Frenchmen  it  has  become  the  ultimate  protector  of  the  individual's  rights  and 
liberties.24 

The  Council  of  State  is  a  successful  attempt  to  curb  many  of  the  arbitrary 
actions  inherent  in  any  political  and  centralized  administrative  system  and  in 
this  capacity  has  served  to  check  unlawful  actions  and  influences  in  all  phases 
of  government,  including  the  administration  of  justice.  Because  of  its  relative 
success,  similar  organs  subsequently  were  adopted  by  other  countries,  including 
Belgium,  Egypt,  Syria,  Greece,  Turkey  and  Lebanon.25 

V.    CONCLUSION 

A  number  of  factors  insulate  the  administration  of  justice  in  France  from 
political  influence.  First  is  the  traditional  and  historical  adherence  to  the 
concept  of  the  separation  of  functions  incorporated  into  the  French  Constitu- 
tion and  reaffirmed  by  the  existence  of  a  separate  Judicial  Authority. 

The  second  guarantee  is  inherent  in  any  parliamentary  democracy  where  the 
legislature  (National  Assembly)  may  censure  and  force  the  resignation  of  the 
Government.  By  its  very  nature,  this  power  of  the  legislation  acts  as  a 
deterrent  on  the  abuse  of  executive  power  and  influence  in  all  spTieres, 
including  the  administration  of  justice. 

The  third  factor  has  its  source  in  a  combination  of  checks  and  balances 
provided  by  the  French  parliamentary  system  and  in  the  composition  of  the 
French  Administration  (civil  service)  with  its  professional  and  career  charac- 
ter, its  high  social  status  in  French  society,  and  its  accepted  tradition  of 
maintaining  autonomy  and  independence  from  governmental  indiscretions  and 
abuses  of  power.  In  France,  where  governments  historically  have  changed 
frequently,  the  administrative  machinery  and  personnel  of  the  individual 
ministries  have  remained  intact  because  only  the  heads  of  the  ministries  have 
departed  M'hen  the  government  has  changed.  A  degree  of  recognized  autonomy 


^Maurice  Lagrange,  "The  French  Council  of  State,"  43  Tulane  Law  Rreview  46  (Dec, 
196S). 

23  Siiipra  note  9,  at  39. 

^  Supra  note  21,  at  46  and  51. 

^*  f^upra  note  9,  at  39:  C.  .T.  Hamson,  Executii^e  Discretion  and  Judicial  Control;  an 
Aspect  of  the  French  Conseil  d'Etat  (London,  1954). 

25  Supra  note  9,  at  40  and  note  21,  at  57. 
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for  the  ministi'ies  of  the  government  has  evolved  and  civil  servants  have  come 
to  view  themselves  as  the  guardians  of  the  public  interest.  Thus,  the  existence 
f)f  a  career  judiciary  in  France  eliminates  much  of  the  possibility  of  political 
pressure  and  helps  to  maintain  a  tradition  of  impartiality  in  civil  and  criminal 
litigation. 

The  final  insulating  factor  is  the  Council  of  State.  The  Council  heads  the 
hierarchy  of  administrative  courts  and  is  deeply  rooted  in  French  political 
tradition.  This  body  claims  and  exercises  direct  authority  over  the  administra- 
tive acts  of  all  members  of  the  Government  and  Administration.  In  short,  the 
Council  of  State  constitutes  a  successful  attempt  to  curb  many  of  the  arbitrary 
actions  inherent  in  any  political  and  centralized  administrative  system  and  acts 
to  check  vltra  vires  executive  acts  as  well  as  unlawful  actions  and  influence  in 
the  administration  of  the  judicial  process. 


[From  The  Library  of  Congress,  Law  Library,  March  1974] 

The  Administration  of  Justice  in  the  Federal  REPtiBLic  of  Germany  and 
Its   Insulation   From   Political  Influence 

(Prepared  by  Raphael  Perl,  Legal  Specialist,  European  Law  Division) 

I.  introduction 
A.  The  Constitution  and  Separation  of  Powers 

The  doctrine  of  the  separation  of  powers  is  one  of  the  basic  tenets  of  the 
West  German  Constitution.  As  such  it  forms  the  structural  basis  for  the 
insulation  of  the  administration  of  justice  from  political  influence.  This  struc- 
tural separation  is  set  forth  in  Article  20  (l)-(3)  of  the  Basic  Law  of  the 
Federal  Republic  of  Germany,  the  basic  law  being  the  West  German  Constitu- 
tion :i^ 

"Art.  20.  (1)  The  Federal  Republic  of  Germany  is  a  democratic  and  social 
federal  state. 

"(2)  All  state  authority  emanates  from  the  people.  It  shall  be  exercised  by 
the  people  by  means  of  elections  and  voting  and  by  separate  legislative,  execu- 
tive, and  judicial  organs. 

'•(3)  Legislation  shall  be  subject  to  the  constitutional  order;  the  executive 
and  the  judiciary  shall  be  bound  by  the  law." 

By  the  nature  of  its  language,  Article  20  provides  that  not  only  the  executive 
power  but  also  the  administration  of  justice  is  subject  to  law.  Thu.s,  rather 
than  being  a  tool  of  the  executive,  the  judiciary  was  accorded  what  has  been 
referred  to  as  a  constitutionally  recognized  coordinate  equality  under  the  law.^ 

1.  The  Judiciary 

Article  92  of  the  Constitution  provides  that : 

"Art.  92.  The  judicial  authority  shall  be  vested  in  the  judges;  it  shall  be 
exercised  by  the  Federal  Constitutional  Court,  by  the  Supreme  Federal  Court, 
by  the  federal  courts  provided  for  in  this  Basic  Law  and  by  the  courts  of  the 
Laender." 

Article  97  provides  that  the  judges  shall  be  independent  and  subject  only  to 
the  law  and  that  they  shall  not  be  dismissed  except  by  a  judicial  decision 
rendered  in  accordance  with  the  law. 

A  brief  survey  of  the  German  court  system  shows  that  the  courts  are  divided 
into  three  jurisdictions:  ordinary,  administrative  and  constitutional. ^  The 
ordinary  jurisdiction  (civil  and  criminal)  is  exercised  on  four  levels:  local, 
district,  land  (state)  and  national.  Of  these  four,  three  are  part  of  the  laender 
(state)  judiciaries.  They  are,  however,  required  to  apply  federal  law.  The 
fourth  is  the  Federal  High  Court  which  serves  as  the  last  resort  for  civil  and 
criminal  adjudication.-*  In  addition,  there  are  the  administrative  courts  and  the 
Federal  Constitutional  Court  which  vdll  be  dealt  with  below. 


1  Amos  J.  Peaslee.  ^  Oortstituiionit  of  Isiations  86.5  (The  Haffue,  19fiS). 

2  Elmer  Plischke,  Contemvornry  Gorernijietit  of  Ciermany  \2?>  (1901). 

■i  Charles    Szladits,    Guide    to    Foreign    Legal    Materials:    French,    German,    Swiss    1.39 
(19.59). 

*  Supra  note  2.  at  124. 
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2.  The  Legislature 

The  main  agency  of  federal  legislature  is  the  Federal  Parliament  or  Bundes- 
tag, established  by  Articles  38-49  of  the  Basic  Law.  Its  acts  are  subject  to  the 
veto  of  the  Council  of  States  or  the  Bundesrat.  The  deputies  to  the  Bundestag 
are  elected  for  4  years  from  250  constituencies.  The  Bundesrat  is  a  chamber  to 
v^iiich  each  land  sends  at  least  2  representatives.  In  general,  the  passage  of  a 
federal  statute  does  not  require  the  consent  of  the  Bundesrat,  although  the 
Bundesrat  can  veto  any  federal  law.  A  two-thirds'  majority  of  both  chambers  is 
required  to  amend  the  Basic  Law.^ 

3.  The  Executive 

The  OflSce  of  the  Federal  Chancellor  or  Prime  Minister  is  the  most  important 
in  the  executive  branch.  The  Chancellor  is  appointed  by  a  joint  process 
involving  both  the  Bundestag  and  the  President ;  he  may  be  ousted  by  a  vote  of 
no  confidence  by  the  Bundestag  only  if  a  majority  of  the  members  thereof 
simultaneously  elects  a  successor.^  Although  the  President  has  the  nominal 
power  to  appoint  and  dismiss  the  members  of  the  Federal  Cabinet,  the 
Chancellor's  proposals  are  binding  on  the  President. '^  Among  the  ministers' 
whom  the  Chancellor  selects  are  the  Minister  of  Justice  and  the  Minister  of  the 
Interior.  The  President  is  the  ceremonial  head  of  the  Federal  Republic  in 
domestic  and  international  affairs.  He  is  elected  for  a  term  of  5  years  by  a 
.si)ecial  federal  assembly  and  is  permitted  one  consecutive  term.^  He  convenes 
and  dissolves  the  Bundestag,  appoints  and  dismisses  the  Chancellor,  the  minis- 
ters, the  judges,  and  other  civil  servants  upon  the  recommendation  of  the 
Prime  Mini.ster  and  other  officials.^  His  appointment  powers,  however,  are 
quite  nominal  in  nature  as  the  actual  selection  is  made  by  the  Federal 
Chancellor.  The  President  is  subject  to  impeachment  under  Article  61  (1)  of 
the  Basic  Law  by  the  Bundestag  or  the  Bundesrat  for  willful  violation  of  the 
Basic  Law  or  any  other  federal  law. 

B.  The  Federal  System 

The  West  German  Constitution  is  fundamentally  federalist  in  that  it  pro- 
vides for  a  division  of  legislative  competence  between  the  federal  authority  on 
the  one  hand,  and  the  laender  or  state  authorities  on  the  othei%  which  serves  to 
insulate  the  administration  of  justice  from  federal  influence,  although  it  does 
not  necessarily  insulate  the  administi-ation  of  justice  from  land  political 
influence. 

In  the  P^ederal  Republic  of  Germany,  the  concept  of  the  division  of  authority 
has  been  applied  to  the  administration  of  justice.  The  laender  clearly  po.ssess 
the  executive  power  to  execute  their  own  authority,  and  although  the  federal 
government  is  empowered  to  establish  federal  administrative  agencies  to  exe- 
cute federal  law,  it  was  intended  as  a  fundamental  provision  of  the  Basic  Law 
that  substantial  implementation  of  federal  enactments  be  left  to  the  laender.^" 
Articles  83  and  84  express  this  doctrine  as  follows : 

"Art.  8S.  The  Laender  shall  execute  the  Federal  laws  as  matters  of  their  own 
concern  insofar  as  this  Basic  Law  does  not  otherwise  provide  or  permit. 

"Art.  SJf.  (1)  If  the  Laender  execute  the  Federal  laws  as  matters  of  their 
own  concern,  they  shall  provide  for  the  establishment  of  authorities  and  the 
regulation  of  administrative  procedures  insofar  as  federal  laws  consented  to  by 
the  Bundesrat  do  not  otherwise  provide. 

"(2)  The  Fedei-al  Government  may,  with  the  consent  of  the  Bundesrat,  issue 
general  administrative  rules. 

"(3)  The  Federal  Government  shall  exercise  supervision  to  ensure  that  the 
Laender  execute  the  federal  laws  in  accordance  with  applicable  law.  For  this 
purpose  the  Fe<leral  Government  may  send  commissioners  to  the  highest  Land 
authorities  and,  with  their  consent  or,  if  this  consent  is  refused,  with  the 
consent  of  the  Bundesrat,  also  to  subordinate  authorities. 

■'•  Roy  Macridis  nnd  Robfirt  Ward,  edx..  Modern  Political  fit/gtems:  Europe  397-402 
(1072).  See  also:  Ian  S.  Forrester  and  Hans  Michael  Ilgen,  The  Gervian  Legal  System 
(l!t72). 

«  Basic  Law  for  the  Federal  Republic  of  Germany  of  May  23,  1949  (hereafter:  Basic 
Law),  Arts.  iV.i  and  68. 

"  Basic  Law,  Art  64  and  supra  note  5,  at  404-40S. 

''Basic  I-aw.  Art.  54. 

"Basic  Law,  Arts  60  (1)  and  64  (1). 

1"  Supra  note  4,  at  .58. 
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"(4)  Should  any  shortcomings  which  tlie  Federal  Government  has  found  to 
Bundesrat  shall  decide,  on  the  application  of  the  Federal  Government  or  the 
exist  in  the  execution  of  federal  laws  in  the  Laender  not  be  corrected,  the 
Land,  whether  the  Land  has  acted  unlawfully.  The  decision  of  the  Bundesrat 
may  be  challenged  in  the  Federal  Constitutional  Court. 

"(5)  For  the  execution  of  federal  laws,  the  Federal  Government  may,  l)y  a 
federal  law  reciuiring  the  consent  of  the  Biuidesrat,  be  authorized  to  issue 
individual  instructions  for  particular  case.s.  They  must  be  addressed  to  the 
highest  Land  authorities  unless  the  Federal  Government  considers  the  matter 
urgent."' 

Article  84  (5)  is  a  key  provision  as  it  calls  for  Bundesrat  approval  when  the 
federal  government  wants  to  issue  specific  instructions  to  the  laender  on  any 
particular  matter.  This,  to  .some  degree,  protects  the  laender  from  arl)itrary 
executive  action  and  interference  in  the  area  of  the  admiui.stration  of  justice. 
This  provision,  however,  applies  only  to  cases  in  which  the  laender  enforce 
federal  law  in  matters  of  their  own  concern.  When  the  laender  execute  federal 
law  as  agents  of  the  Federation,  they  are  subject  to  the  instructions  of  the 
appropriate  highest  authorities-^^  However,  the  key  di.stinctiou  between  "acting 
on  one"s  own"  and  "acting  as  agents  of  the  Federation"  appears  to  be  whether 
or  not  the  States  demand  federal  compensation  for  their  services.^- 

II.  THE  MINISTKY  OF  JUSTICE  AND  THE  MINISTRY  OF  THE  INTERIOR 

The  day-to-day  administrative  operations  of  the  federal  government  are 
handled  by  the  ministries.  As  we  have  already  seen,  the  President  appoints  the 
ministers  at  the  recommendation  of  the  Prime  Minister.^^  Generally,  the 
ministers  enjoy  a  gi-eat  deal  of  autonomy  in  the  administration  of  their  duties, 
subject,  of  cour.se.  to  the  permanent  bureaucracy  which  constitutes  the  staff  of 
each  re.spective  ministry.  Becau.se  the  administration  of  law  is  delegated  to  the 
laender  governments,  however,  the  size  of  the  federal  ministries  tends  to  be 
relatively  small. i* 

The  Minister  of  .Justice,  who  is  subject  to  change  with  each  new  government, 
heads  an  organization  respon.sible  for  the  structure  of  the  courts  and  their 
procedure,  the  supervision  of  the  Federal  Prosecutor  General, ^-^  the  supervi-sion 
of.  and  direct  involvement  in.  matters  of  criminal  law  and  federal  civil 
matters,  as  well  as  for  the  over.seeing  of  the  execution  of  sentences,  the 
compo.sition  and  regulation  of  the  Bar,  and  the  regulation  of  industrial  prop- 
erty rights,  such  as  patents,  trademarks,  and  copyrights.  The  Ministry  of 
.Justice  al.so  checks  all  drafts  of  laws  originating  in  other  ministries,  in  order 
to  pass  upon  their  constitutionality  and  legal  format. ^^  Under  Article  95  of  the 
Basic  Law.  the  Federal  Minister  of  Justice  plays  a  key  role  in  the  selection  of 
the  members  to  the  Supreme  Federal  Court.  This  process  has  l>een  severely 
criticized  as  it  is  argued  that  the  holders  of  the  judicial  power,  i.e.,  the  judges, 
should  be  the  ones  to  .select  the  Supreme  Court  judges.  Otherwi.se,  the  inde- 
pendence and  the  caliber  of  the  judiciary  may  be  compromised.^"  However, 
Article  92  (2)  of  the  Ba.sic  Law  to  some  extent  limits  the  power  of  the 
Minister  of  Justice  to  participate  in  the  selection  process  of  judges  in  the  other 
higlier  federal  courts.  In  strong  contrast  Basic  Law,  Article  98  (4),  controlling 
the  .selection  of  Federal  judges  leaves  the  selection  process  of  State  judges  up 
to  the  discretion  of  individual  states. 

Not  all  courts,  however,  are  under  the  Ministry  of  Justice.  Each  ministry  has 
courts  under  its  own  jurisdiction.  Ju.st  as  the  Ministry  of  Jui^tice  has  under  it 
the  federal  courts  for  civil  and  criminal  matters,  so  does  the  Ministry  of  Labor 
and  Social  Affairs  have  under  its  jurisdiction  the  federal  welfare  and  labor 
court.s,  and  the  Minister  of  the  Interior,  the  Federal  Administrative  Court  and 
the  Federal  Financial  Court. ^^ 


"  Basic  Law.  Art.  8.5  (P.). 

''■-  Paul  G.  Kanper.  "The  Constitutions  of  Wost  Oprmany  and  the  United  State.s  :  A 
Comiiarativo  Study,"  58  Michigan  Laic  Review  ll.')l  (19G0). 

I''  f^uprn  note  7. 

'*  Norman  Walope.  et  al..  Area  Handbook  for  Germavti  ,520    fl9fi0). 

^'^  Glenn  Schram.  "The  Obligation  to  Prosecnte  in  Germany."  17  American  Journal  of 
Commrafive  Law  O.-^O  (19R9). 

'«  Klmer  Plischke.  The  West  Gertnan  Federal  Gorernment  90  (Bonn.  19.52). 

^"  Hans  Dachs,  "Die  Stellnng:  des  Richters  in  Bonner  Grundgesetz"  2  A'cmc  Juristische 
Woehenschrift  6«S-692  (Bonn,  1949). 

^^  Supra  note  14,  at  520. 
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The  Ministry  of  the  Interior  is  charged  ^^ith  protecting  tlie  constitution  and 
maintaining  internal  security. i^  Article  72  of  the  Basic  Law  give  the  federal 
government  the  right  under  certain  circumstances  to  establish  a  federal  office 
of  criminal  police.  Implementation  of  this  provision  has  been  slow,  although  in 
1951  a  special  federal  border  police  agency  was  established.""  In  addition  to 
the  Federal  Border  Police,  the  Federal  Ministry  of  the  Interior  directly 
controls  a  criminal  investigation  service  and  a  centralized  Federal  Criminal 
Police  Bureau.  The  function  of  this  bureau  is  advisory  in  that  it  collects 
documents  and  information  about  specific  crimes  which  it  turns  over  directly  to 
the  states,  thus  acting  as  a  central  clearing  house  for  information  bearing  on 
criminal  matters.^i  At  the  specific  request  of  the  states,  the  bureau  initiates 
the  pursuit,  apprehension  and  arrest  of  criminal  suspects. 

In  addition,  the  Ministry  of  the  Interior  supervises  the  Federal  Office  for  the 
Protection  of  the  Constitution.  Its  primary  task  is  the  investigation,  detection 
and  control  of  subversive  activities  directed  against  the  country.  Other  federal 
police  include  the  Federal  Railroad  Police  under  the  Ministry  of  Transporta- 
tion and  the  Federal  Customs  Service  under  the  Ministry  of  Finance.-^ 

ni.  THE  ADMINISTKATIVE  COURT  SYSTEM 

Article  96  of  the  Basic  Law  requires  the  establishment  of  federal  courts  with 
administrative  jurisdiction.  These  courts  perform  a  function  similar  to  the 
French  Council  of  State  in  that  they  deal  with  controversies  in  which  individu- 
als have  allegedly  been  damaged  by  acts  of  public  officials  and  public  agencies. 
Their  impact  has  been  evaluated  as  being  not  as  great  as  that  of  the  French 
Council  of  State,  but  nevertheless,  they  have  received  recognition  for  their 
solid  achievements  in  protecting  individuals  from  administrative  arbitrari- 
ness.23 

The  Federal  Administrative  Court  in  Bonn  hears  disputes  arising  from  the 
acts  of  the  hig'hest  federal  agencies.  It  also  hears  api>eals  from  land  adminis- 
trative and  other  federal  administrative  courts  in  actions  involving  federal  law 
or  federal  agencies.  The  other  federal  administrative  courts  are  the  Federal 
Finance  Court  for  taxes  and  other  fiscal  matters,  the  Federal  Labor  Court  with 
highest  .iurisdiction  for  labor  affairs,  the  Federal  Social  Court  which  deals  with 
cases  arising  from  social  security  and  public  welfare  questions  and  the  Federal 
Court  of  Discipline  which  hears  appeals  from  cases  against  federal  public 
servants  under  the  disciplinary  regulations.-*  Each  of  these  courts  heads  a 
hierarchy  of  lesser  judicial  tribunals  at  the  land  and  local  level. 

IV.  THE  FEDERAL  CONSTITUTIONAL  COURT 

Articles  93  and  94  of  the  Basic  Law  provide  the  basis  for  the  Federal 
Constitutional  Court.  The  Federal  Constitutional  Court  has  jurisdiction  over  a 
wide  range  of  legal  matters,  inculding  controversies  involving  the  following  :-5 

a)  constitutional  disputes  between  the  laender  and  the  Federation; 

b)  disputes  among  the  federal  organizations  on  the  constitution  relating  to 
matters  of  l)asic  rights,  the  suppression  of  political  parties,  the  validity  of 
elections  or  the  impeachment  of  the  President  or  a  federal  judge ; 

c)  questions  on  the  validity  of  a  law  or  the  compatibility  of  a  state,  with  a 
federal  law  or  both  state  and  federal  laws  -nith  the  Basic  Law; 

d)  the  review  of  lower  court  decisions  which  have  declared  a  law  unconstitu- 
tional ; 


^»  Flupra  note  16,  at  02. 

=0  fiupra  note  16,  nt  02. 

^  Supra  note  14,  at  602-604. 

22 /rf.  at  604. 

23  Robert  Neumann.  The  Government  of  the  German  Republic  149  (1966). 

-*  Snpra  note  .5,  at  414-41.5  :  and  ^uprn  note  2,  at  126. 

2s  .Joseph  Dalnow,  "The  Constitutional  and  Judicial  Orfianization  of  France  and  Ger- 
many and  Some  Comparisons  of  the  Civil  Law  and  Common  Law  Systems"  :  .37  Indiana 
Law  .Journal  1-50  (1961).  See  also:  supra  note  5,  at  412-41.3;  note  23,  at  149-153;  and 
note  12,  at  1162  ff. 
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e)  constitutional  complaints  brought  by  any  party  as  to  whether  a  public 
authority  has  infringed  upon  a  basic  right  or  a  right  guaranteed  by  the  Basic 
Law  after  all  other  remedies  have  been  exhausted. 

Thus,  it  should  be  evident  that  the  Court  is  competent  to  review  the  acts  of 
the  executive  as  well  as  the  legislative  branches  of  the  federal  government,  and 
that  certain  of  the  highest  federal  officials  are  subject  to  impeachment  before 
it. 

Because  the  powers  of  the  Court  are  so  widespread,  the  Basic  Law  has 
devised  certain  precautions  to  insure  its  independence  and  to  insulate  its 
members  from  political  influence.  The  Court  consists  of  24  judges  who  are 
elected  in  equal  numbers  by  the  two  federal  legislative  chambers.  Eight  of 
these  judges  must  be  taken  from  the  highest  federal  courts,  and  they  are  given 
tenure  for  life.  The  other  16  serve  for  eight-year  terms. 

It  appears  that  the  members  of  the  Federal  Constitutional  Court  are  also 
subject  to  Article  92,  providing  for  impeachment  procedure,  as  are  the  other 
federal  judges.  This  arrangement  creates  a  novel  situation  in  which  the  Court 
would  both  judge  and  prosecute  its  own  members  in  an  impeachment  proceed- 
ing. Thus,  it  appears  that  the  Constitutional  Court,  upon  the  request  of  the 
Bundestag,  could  by  a  two-thirds'  majority  impeach  one  of  its  own  members  for 
violation  of  the  Basic  Law  or  the  constitutional  order  of  a  land.  As  16  members 
constitute  two-thirds  of  the  24  members,  it  is  theoretically  possible  that  a 
majority  party  could  stack  the  court  with  its  candidates,  who  would  in  turn 
imi)each  those  members  with  tenure.  Certainly  this  example  is  farfetched,  but 
it  illustrates  that  the  Court  may  at  least  in  theory  be  subject  to  the  will  of  a 
political  majority. 2^ 

v.  CONCLUSION 

The  administration  of  justice  in  the  Federal  Republic  of  Germany  is  insu- 
lated from  political  influence  by  a  number  of  doctrines,  institutions,  and 
practices.  Among  the  most  significant  are  the  following  six  factors : 

The  first  is  the  doctrine  of  the  separation  of  powers  as  provided  for  in  the 
German  Basic  Law  and  which  establishes  the  concept  of  a  separate  judiciary 
whose  judges  are  selected  by  a  complex  process  involving  both  the  executive 
and  the  legislative  and  who  are  immune  from  dismissal  except  on  certain 
specific  grounds. 

A  second  safeguard  is  inherent  in  the  structure  of  any  parliamentary 
democracy  by  virtue  of  the  fact  that  the  government  may  be  censured  and 
forced  to  step  down. 

The  third  factor  is  a  result  of  the  structure  of  a  federal  system  specifically 
as  it  applies  in  the  Federal  Republic  of  Germany  where  the  federal  machinery 
must  rely  heavily  on  the  laenders'  implementation  of  its  policies.  This  separa- 
tion factor  constitutes  a  strong  deterrent  against  the  possibility  of  the  exertion 
of  political  influence  by  any  branch  of  the  federal  government  on  the  adminis- 
tration of  justice. 

Tlie  fourth  factor  is  also  related  to  the  federal  governmental  structure.  As  in 
many  political  systems,  the  police  power  is  not  imder  the  Ministry  of  Justice. 
In  Germany  in  particular,  the  federal  police  power  is  subordinate  to  the 
Ministry  of  Interior,  and  what  power  does  exist  must  depend  greatly  on  land 
implementation. 

The  fifth  factor  is  that  Germany,  like  France,  has  a  system  of  administrative 
courts.  This  system  serves  to  protect  the  individual  against  the  arbitrary  action 
of  public  officials,  and,  ideally,  acts  as  a  check  on  the  use  of  unlawful  influence 
in  all  .sitheres  of  government. 

Finally,  Germany  has  a  special  Constitutional  Court  with  a  broad  range  of 
jurisdiction  which  enables  it  to  review  the  acts  of  even  the  highest  government 
officials. 


28  Supra  note  17,  at  691-692. 
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Chapter  4. — The  Attorney  General  and  The  Department  of  Justice 

"Tlie  Office  I  hold  is  not  properly  political,  but  strictly  legal;  and  it 
is  my  duty,  above  all  other  ministers  of  State  to  uphold  the  Law  and  to 
resist  all  encroachments,  from  whatever  cpiarter,  of  mere  will  and 
power." — Attorney  (ieneral  Edward  Bates  (1S62-1S64). 

The  office  of  Attorney  General,  together  with  those  of  United  States  Attor- 
neys in  all  of  the  judicial  districts,  was  created  by  the  First  Congress  in  1789. 
The  Attorney  General  was  to  represent  the  nation  in  cases  before  the  Supreme 
Court  and  was  further  called  upon  to  provide  legal  advice  to  the  President  and 
to  the  heads  of  the  departments.  The  U.S.  Attorneys  were  made  re.sponsible  for 
representing  the  interests  of  the  United  States  in  all  criminal  and  civil 
l»roceedings  in  their  districts.  Problems  arising  in  the  enforcement  of  the 
Reconstruction  Acts  led  to  the  establishment,  in  1870.  of  the  Department  of 
Justice  under  the  Attorney  General.  Since  that  time,  the  Department  has  been 
given  an  increasing  and  increasingly  variegated  range  of  functions.  Today,  with 
its  nearly  two  billion  dollar  budget  and  48.000  employees,  it  combines  the 
world's  largest  law  office  with  a  number  of  other  activities  directly  or  indi- 
rectly related  to  the  criminal  justice  system.  The  scope  of  the  Department  is 
summarized  below. 

1.  The  Attorney  General,  a  cabinet  member,  is  the  lawyer  for  the  President 
and  is  charged  with  the  duty  of  rendering  advice  and  opinions,  upon  request,  to 
the  President  and  heads  of  other  executive  departments.  While  each  of  the 
other  departments  has  its  own  counsel,  the  Attorney  General  is  the  chief  law 
officer  of  the  I'nited  States.  Should  there  arise  differences  in  view  on  a  subject 
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among  the  myriad  lawyers  within  the  Executive  Branch,  it  is  quite  clear  that 
the  Attorney  General  has  the  i)Ower  to  resolve  such  disputes.  One  has  always 
supposed  that  the  legal  advice  rendered  by  the  Attorney  General  to  the 
President  and  the  Executive  liranch  heads  related  to  the  performance  of  their 
official  duties  and  not  to  their  personal  or  political  affairs. 

2.  The  Attorney  General  administers  the  Department  of  Justice  and  repre- 
sents the  United  States  of  America  in  all  court  proceedings  from  those  in  the 
Supreme  Court  of  the  United  States  to  those  pending  in  the  lowliest  state 
courts  where  an  agency  of  the  federal  government  may  have  some  interest 
involved. 

3.  The  Department  is  charged  with  the  prosecution  of  federal  laws  as  part  of 
the  Executive  Branch's  duty  to  enforce  federal  statutes.  This  function  is 
carried  out  largely  through  94  local  U.S.  Attorneys  located  in  each  of  the 
country's  federal  judicial  districts.  Although  the  activities  of  the  U.S.  Attor- 
neys are  centrally  directed  and  managed  within  the  Department  of  Justice,  the 
I'.S.  Attorneys  (Presidential  appointees)  and  their  staffs  (frequently  political 
appointees)  and  the  U.S.  Marshals  reflect  varying  degrees  of  professional 
competence  and  allegiance  to  the  Department.  As  a  consequence,  these  "local" 
representatives  of  the  Department  of  Justice  are  not  always  responsive  to 
departmental  i)olicies.  The  prosecutorial  responsibility  to  investigate  Watergate 
was  located,  at  the  outset,  in  the  U.S.  Attorney's  Office  for  the  District  of 
Columbia.  Apparently  the  specter  of  the  Executive  Branch  investigating  itself 
was  considered,  because  the  White  House  made  a  point  of  publicizing  that  the 
investigation  was  headed  up  by  a  Democrat.  Supervision  of  the  investigation 
remained  with  the  Criminal  Division  of  the  Justice  Department  whose  head 
kept  the  White  House  advised.  The  Select  Committee  testimony  of  Dean,  Gray, 
and  others  highlighted  the  enormity  of  the  conflict  of  interest  that  existed 
when  the  Department  attempted  to  conduct  an  inquiry  into  Watergate. 

4.  The  Attorney  General,  through  his  deputy,  screens  and  recommends  to  the 
President  all  appointments  to  the  federal  judiciary — new  district  court  judges, 
and  promotions  of  district  court  judges  or  others  to  the  various  courts  of 
appeal  and  to  the  Supreme  Court  of  the  United  States. 

5.  The  Department  administers  several  grant  and  operating  programs  such  as 
the  Law  Enforcement  Assistance  Administration,  the  federal  prison  system, 
and  the  federal  parole  boards,  and  functions  as  the  recommending  agency  for 
Presidential  pardons. 

6.  The  Attorney  General  supervises  and  controls  the  Federal  Bureau  of 
Investigation  as  an  aid  in  the  discharge  of  his  statutory  responsibilities. 
Historically,  however,  there  has  been  little  supervision  and  control. 

7.  The  Department  comments  on  legal  issues  in  proposed  legislation  being 
considered  by  Congress. 

The  Department  now  consists  of :  the  Attorney  General,  his  Deputy,  the 
Solicitor  General,  and  a  number  of  Assistant  Attorneys  General  in  charge  of 
divisions  in  different  aspects  of  the  law  such  as  criminal,  civil,  antitrust,  and 
others)  ;  the  central  staffs  of  the  divisions,  most  of  which  are  staffed  with  well- 
qualified  lawyers  in  a  de  facto  career  system  (though  not  under  civil  service)  : 
the  U.S.  Attorneys  and  their  staff's  in  the  field ;  and  a  number  of  operating 
bureaus  and  services  which  are  in  varying  degrees  supervised  by  or  autono- 
mous from  the  central  Department. 

Many  of  these  elements  of  the  Department  were  (and  in  some  cases  still 
are)  involved  in  Watergate  in  various  ways  and  at  different  times.  Many  of  the 
difficulties  highlighted  in  the  Watergate  investigations  stem  from  two  major 
problems,  both  of  which  have  a  long  history:  (1)  the  politicization  of  certain 
parts  and  processes  of  the  Department;  and  (2)  the  accretion  of  a  large 
variety  of  responsibilities  that  are  not  consistent  with  the  conduct  of  a 
government  law  office. 

POLITICS  AND  JUSTICE 

Since  World  War  II,  it  seems  to  have  become  neearly  standard  practice  for 
the  President  to  appoint  as  Attorney  General  one  of  the  principle  leaders  of 
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the  political  campaign  election  in  which  he  was  elected.  Every  President  since 
then,  except  President  Johnson,  has  done  so.  President  Truman  named  McGrutli, 
President  Eisenhower  named  Brownell,  President  Kennedy  named  his  brother 
Robert,  and  President  Nixon  named  Mitchell.  Several  of  these  continued, 
after  appointment,  to  serve  as  principal  political  advisers  to  the  President, 
as  well  as  his  legal  counsel,  and  John  Mitchell  resigned  the  post  to  head  the 
Nixon  reelection  campaign. 

By  historical  tradition,  and  with  certain  notable  exceptions,  the  top  Presiden- 
tial appointees  in  the  headquarters  of  the  Department  have  been  highly 
respected  representatives  of  the  legal  profession.  Recent  trends  to  appoint 
unsuccessful  candidates  for  political  office  to  a  number  of  the  Assistant 
Attorney  General  posts  have  undermined  the  tradition.  The  evidence  of  Water- 
gate suggests  that  politicization  in  the  Justice  Department  has  not  served  the 
national  interest. 

While  Presidential  appointees  to  other  Departments  have  not  come  from 
monasteries,  the  partisan  orientation  in  receut  years  of  those  responsible  for 
supervising  the  nation's  legal  affairs  seems  extreme.  Its  94  principal  field 
representatives,  the  U.S.  Attorneys,  are  appointed  by  the  President  witli 
senatorial  consent  for  four-year  terms,  and  the  custom  of  senatorial  courtesy 
inevitable  involves  such  appointees  in  partisan  politics.  The  impact  of  politics 
is  intensified  by  the  fact  that  some  1,200  Assistant  U.S.  Attorneys  are  ap- 
pointed by  tlie  U.S.  Attorneys,  frequently  on  the  basis  of  party  patronage.  The 
U.S.  Marshals  are  likewise  typically  appointed  on  a  patronage  basis.  Finally, 
the  suggestions  of  federal  justices  for  appointments  and  promotions  from 
district  courts  to  the  Supreme  Court  has  devolved  upon  the  Department,  and 
thus  it  is  further  injected  into  partisan  politics. 

The  apparent  transference  in  the  last  30  years  of  partisan  leadership  within 
Administrations  from  the  Postmaster  General  to  the  Attorney  General  may 
have  been  a  consequence  of  the  declining  influence  on  patronage  of  the  former 
and  the  continuing  influence  of  the  latter.  It  is  time  for  a  house-cleaning  in  the 
Department  of  Justice  comparable  to  that  performed  in  the  "blue  ribbon" 
career  program  20  years  ago  in  the  Bureau  of  Internal  Revenue.  Politicization 
of  governmental  legal  posts  cannot  fail  to  arouse  public  suspicion  about  the 
even-handedness  of  its  government;  and  Watergate  in  many  different  ways 
provided  substance  for  such  fears. 

Tlw  Panel  recommends  that  every  possiNe  step  he  taken  to  remove  the 
administration  of  justice  and  the  Department  of  Justice  from  partisan  politics 
and  from  the  appearance  of  pai-tisan  politics. 

More  specifically,  it  recommends  that : 

The  President  appoint  in  the  top  posts  of  Justice  only  persons  with  hiiih 
legal  qualifications,  and  that  the  Senate  confirm  such  appointments  only  after  a 
thorough  review  of  their  legal  qualifications : 

All  personnel  of  the  Department  of  Justice  from  top  to  bottom  he  covered 
under  the  Hatch  Act  ivith  its  restraints  on  participation  in  partisan  politics: 

All  U.S.  Attorneys  he  appointed  hy  the  Attorney  General  without  limitation 
as  to  length  of  term ; 

All  U.S.  Attorneys  and  their  legal  staffs  he  made  part  of  the  career  service 
already  effectively  cstahlished  ivithin  the  headquarters  of  the  Department,  or 
in  a  governmentwide  legal  career  service ; 

All  U.S.  Marshals  he  placed  in  the  civil  service  system. 

The  Attorney  General  and  the  President 

As  the  nation's  chief  lawyer,  the  Attorney  General  should  not  be  required  ta 
represent  conflicting  interests.  He  and  his  department  should  always  be  in  the 
position  to  render  objective  and  reasoned  legal  advice  to  the  President  with 
respect  to  the  latter's  Constitutional  duties.  An  Attorney  General  cannot  do 
this,  or  at  least  give  the  appearance  of  doing  so,  when  acting  as  counsel  to  the 
President  in  his  capacity  as  leader  of  his  party  or  as  an  individual.  When  an 
Attorney  General  has  been  campaign  manager  for  a  political  party,  it  is  highly 
questionable  whether  he  can  readily  surrender  that  function  entirely  and 
discontinue  running  party  affairs  from  the  Justice  Department,  or  keep  politi- 
cal party  affairs  from  coloring  his  statutory  functions  as  Attorney  General. 

Party  legal  matters  would  appear  to  be  in  the  province  of  the  party's  general 
counsel,  and  private  legal  affairs  of  the  President  the  business  of  the  Presi- 
dent's private  attorney.  To  the  extent  that  there  is  a  gray  area  between  official 
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legal  matters  and  party  or  personal  matters,  and  where  there  is  a  need  for 
counsel  paid  hy  the  U.y.  Government,  it  is  clearly  more  appropriate  that  White 
House  Counsel  to  the  President  and  not  the  Attorney  General  undertake  such 
advice. 

The  Pcuiel  believes  that  the  Attorney  General  should  be  the  chief  legal  officer 
for  the  U.S.  Government  and  should  be  precluded  by  statute  from  advising  the 
President  in  his  political  or  individual  capacities. 

The  Appointment  of  Federal  Justices 

Giving  the  chief  federal  prosecutor  the  power  to  screen,  recommend,  and 
then  defend  the  appointment  of  federal  judges,  from  District  to  Supreme  Court, 
appears  increasingly  questionable.  The  Department  of  Justice  is  probably  the 
most  frequent  litigant  in  the  federal  courts.  Judges  should  not  have  the 
impression  that  their  performance  on  the  bench  is  going  to  be  judged  by  one  of 
the  litigants  in  cases  he  must  rule  upon.  Necessarily,  a  sitting  judge  is  going  to 
be  somewhat  hesitant  to  rule  as  freely  against  a  litigant  who  may  be  called  on 
to  judge  his  qualification  for  promotion. 

The  Department  of  Justice  should,  by  statute,  be  removed  from  the  process 
whereby  federal  judges  are  promoted  and  selected.  The  Panel  further  recom- 
mends that  serious  consideration  be  given  to  a  substitute  procedure  {compara- 
ble to  the  so-called  ''Missouri  Plan")  tvhereby  the  preparation  of  initial  lists  of 
candidates  be  entrusted  to  a  bi-partisan  group  of  distinguished  citizens — partly 
lawyers  and  partly  laymen. 

THE  INVESTIGATION  AND  PROSECUTION  OF  ALLEGED  WRONGDOING  IN  THE  EXECUTIVE 

BRANCH 

The  political  ties  between  the  leaders  of  the  Department  of  Justice  and  the 
White  House  and  the  Department's  party  identification  contributed  to  the  lack 
of  pul)lic  confidence  in  its  investigation  of  Watergate.  This  very  lack  of 
confidence  occasioned  the  creation  of  the  ofiice  of  Special  Prosecutor  to  investi- 
gate the  Watergate  affair.  The  ability  of  the  President  to  effect  the  dismissal 
of  the  first  Special  Prosecutor  underscores  the  need,  at  least  at  this  time,  to 
institutionalize  the  office. 

An  office  of  Permanent  Special  Prosecutor  in  the  Department  of  Justice 
should  be  set  up  by  statute  and  given  jurisdiction  to  supervise  investigations 
and  prosecute  all  wrong-doing  tvhere  an  officer  of  the  Executive,  Legislative,  or 
Judicial  Branch  of  government  is  involved.  The  office  should  have  authority  to 
investigate  election  fraud  and  assist  grand  juries  in  handing  down  indictments 
whenever  appropriate.  Appointment  to  the  office  should  be  made  on  a  nonpar- 
tisan basis,  subject  to  Senate  confirmation,  for  a  fixed  term  of  at  least  six 
years. 

This  recommendation  does  not  go  as  far  as  the  proposed  legislation  before 
the  Senate  (S.2803)  which  would  establish  the  Department  of  Justice  as  an 
"independent  establishment  of  the  United  States."  The  meaning  of  "independ- 
ent establishment"  is  not  entirely  clear.  But  this  Panel  believes  that  the 
Attorney  General  and  the  Justice  Department  play  such  key  roles  in  the 
Constitutional  responsibilities  of  the  President  that  they  should  not  be  removed 
from  his  overall  direction.  The  Panel's  recommendations,  together  with  its 
other  proposals  to  depoliticize  the  Department,  would  accomplish  the  objective 
of  independence  in  the  prosecution  of  Executive  Branch  wrongdoing — which  is 
the  critical  area.  The  proposal  for  a  Permanent  Special  Prosecvitor  should  be 
regarded  as  a  transitional  arrangement,  the  need  for  which  would  wither  as 
the  Department  moved  from  its  present  political  role  to  one  of  a  non-political 
law  office.  In  the  interim,  of  course,  the  independent  status  of  the  Permanent 
Special  Prosecutor  must  be  assured  by  the  President,  the  Attorney  General, 
and  the  Congress. 

Ex  Parte  Contact  With  Justice  Department  Officials 

Ex  parte  contacts  with  the  legislature  are  regulated  by  the  Federal  Regula- 
tion of  Lobbying  Act  of  1946.  The  Act  does  not  make  lobbying  illegal,  but 
rather  it  merely  requires  registration  of  the  lobbyist.  The  Executive  Branch, 
and  in  particular  the  Department  of  Justice,  is  also  the  subject  of  extensive 
lobbying.  The  so-called  ITT  affair  is  replete  with  special  pleadings,  both  from 
within  and  without  the  Executive  Branch,  and  is  but  one  example  of  the 
practice. 
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The  Panel  beUeven  that  the  Justice  Department  should  move  to  enforce  the 
cxiatiiui  rcquircmentH  that  all  employees  keep  a  record  of  contacts  by  outside 
individuals  seeking  to  influence  the  disposition  of  particular  matters. 

Access  to  Department  Reports  and  Files 

One  of  the  most  fearful  concerns  in  the  last  decade  relates  to  misuse  of 
Department  of  Justice  investigative  files  and  reports.  Nonetheless.  White  House 
staff  members  and  even  some  outside  of  government  apparently  gained  acces 
to  reports  and  files  of  various  bureaus  and  divisions  of  the  Department. 

To  insure  that  such  information  leaves  the  Department  only  for  law  enforce- 
ment purposes,  statutory  prohibitions  on  disclosure  comparable  to  that  for 
federal  income  tax  returns  should  be  enacted. 

THE  CONFLICT  OF  ROLES  IN  THE  JUSTICE  DEPARTMENT 

Apart  from  the  political  problems  discussed  above,  the  Attorney  Genral  and 
his  Department  of  Justice  have  been  called  upon  to  perform  in  inconsistent 
roles.  In  the  first  place,  the  Department  controls  the  major  investigatory  and 
police  forces  of  the  national  government.  It  has  wide  discretion  as  to  which 
cases  it  will  pursue  or  delay  or  drop.  It  prosecutes  cases  for  the  national 
government,  and  in  criminal  cases  that  end  in  conviction,  the  defendents  are 
remanded  to  the  "custody  of  the  Attorney  General."  They  are  then  sent  to 
federal  prisons,  also  within  the  Department  of  Justice.  After  imprisonment, 
their  eligibility  for  parole  is  decided  by  boards  within  the  Department  of 
Justice.  And  Presidential  pardons — or  executive  clemency  as  the  phrase  has 
come  to  be  known  in  Watergate — are  usually  a  result  of  recommendations  of 
the  Department. 

In  other  words,  virtually  the  entire  system  of  criminal  justice  of  the  United 
States  is  under  the  jurisdiction  of  a  single  oflScer,  the  Attorney  General,  and 
under  one  organization,  the  Department  of  Justice. 

Whether  or  not  these  various  powers  of  the  Department  of  Justice  have  been 
abused,  the  possibility  of  abuse  is  present.  The  appearance  of  such  a  possibility 
is  as  important  as  its  existence.  A  defendant  might  pr(>perly  argue  that  the 
office  which  investigates  and  prosecutes  him  should  not  have  influence  in 
picking  his  jailer  and  parole  board  as  well.  To  the  knowledge  of  this  Panel, 
such  a  combination  of  responsibilities  under  a  single  agency  exists  in  none  of 
our  state  or  local  jurisdictions.  Nor  does  it  exist  in  other  nations  of  the  free 
world. 

There  has  not  been  a  study  for  many  years  of  the  roles,  responsibilities,  and 
internal  organization  of  the  Department  of  Justice.  Such  a  study  is  now  long 
overdue.  It  is  particularly  desirable  at  this  time  in  view  of  Watergate  and  of 
the  long-delayed  opportunity  to  look  into  the  FBI  following  the  death  of  J. 
Edgar  Hoover. 

The  Panel  recommends  that  the  Congress  initiate  an  intensive  study  of  the 
entire  Department  of  Justice  in  the  direction  of  making  it  the  principal  laic 
office  of  the  United  States  government  and.  as  far  as  possible,  divorcing  it  from 
other  responsibilities.  Among  the  activities  which  should  particularly  be  consid- 
ered for  transfer  elseivhere  are:  managing  the  prison  and  parole  system, 
operation  of  the  program  for  local  law  enforcement  assistance,  and  manage- 
ment of  federal  controls  on  immigration. 

The  principal  objectives  of  this  chapter  are:  (1)  to  divorce  as  far  as  possible 
the  operations  of  the  Department  of  Justice  from  partisan  iK)litics,  and  (2)  to 
make  the  Department  the  law  office  of  the  United  States  and,  for  this  purpose, 
to  separate  from  it  other  responsibilities  with  which  it  has  been  burdened.  It 
seems  doubtful  to  this  Panel  that  an  "independent"  legal  department  could 
satisfy  the  legitimate  needs  of  any  administration.  The  Attorney  General 
should  remain  a  loyal  member  of  the  cabinet,  but  he  should  be  backed  up  by  a 
highly  competent  and  impartial  corps  of  attorneys. 


[Reprinted  by  permission.  National  Journal,  vol.  2,  No.  6,  Feb.  7,  1970] 
Center  for  Political  Research   Study/The  Justice  Department 

(By  John  W.  Ingle) 

To  people  in  the  South — black  or  white — the  Justice  Department  is  the  Civil 
Rights  Division,  John  Doar  at  the  University  of  Mississippi,  -Nicholas  deB. 
Katzenbach  meeting  Gov.  George  C.  Wallace  in  the  schoolhouse  door. 
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To  the  mau  in  business,  it  is  the  Tax  Division  or  that  new  antitrust  law 
enforcer,  Richard  W.  McLaren,  who  has  taken  on  the  conglomerates. 

To  the  Westerner,  it  may  be  the  Lauds  and  Natural  Resources  Division, 
which  is  lawyer  for  most  of  the  territory  as  far  as  he  can  see  in  any  direction. 

A  man  who  has  traveled  the  nation  extensively  for  the  Justice  Department 
says  it  is  a  continuing  surprise  to  him  that  people  tend  to  see  the  entire 
department  in  the  small  part  of  it  which  affects  them  most  directly.  All  of 
their  images  are  correct,  but  none  is  complete. 

The  man  from  Justice  might  have  found  this  same  myopia  inside  the 
department  itself.  Lawyers  in  the  Civil  Rights  Division,  for  instance,  are  only 
vaguely  aware  that  a  Tax  Division  exists  solely  to  enforce  the  Internal 
Revenue  Code.  Even  the  boss  of  this  vast  department,  Attorney  General  John 
N.  Mitchell,  readily  admits  that  he  has  it  under  control  "only  because  of  the 
people  I  have  running  it." 

One  hundred  years  old  this  year,  the  Justice  Department  has  evolved  from  a 
tiny  office  of  legal  advisers  to  the  President  to  become  the  largest  law  office  in 
the  world.  It  has  only  one  client :  The  United  States  government. 

HISTORY 

Before  1870,  federal  law  enforcement  was  decentralized  both  geographically 
and  by  department.  There  was  an  Attorney  General — his  office  was  created  by 
the  Judiciary  Act  of  1789 — but  he  was  little  more  than  legal  adviser  to  the 
President.  The  U.S.  attorneys — then  as  now — were  the  principal  enforcers  of 
federal  law  out  in  the  states.  Their  independence  was  even  greater  then  than 
now  (see  "U.S.  attorneys"  box)  :  In  the  beginning,  they  did  not  even  report  to 
the  Attorney  General.  Further  fragmenting  the  federal  legal  structure,  each 
department  had  its  own  lawyers  representing  its  interests  in  court,  independent 
of  any  coordinator  of  policy. 

In  the  nation's  early  years,  this  was  not  an  unreasonable  system.  There  was 
little  federal  law  and  federal  programs  were  almost  non-existent. 

Part-time  job 

When  the  seat  of  government  moved  to  the  District  of  Columbia  from 
Philadelphia  in  1800,  according  to  a  1904  history  of  the  Justice  Depart- 
ment by  James  S.  Easby-Smith,  there  was  so  little  legal  work  in  the  federal 
government  that  Attorneys  General  "remained  at  their  homes  and  transmitted 
their  advice  and  opinions  by  mail,  going  to  Washington  only  when  it  became 
necessary  to  appear  before  the  Supreme  Court." 

Attorneys  General  were  not  "full-time"  government  servants  until  President 
Franklin  Pierce's  man,  Caleb  Gushing  (1853-57),  moved  to  Washington,  de- 
manded and  obtained  authorization  to  hire  several  clerks  and  refused  to  engage 
in  outside  law  practice  as  long  as  he  held  office.  Since  Gushing,  Attorneys 
General  have  not  maintained  private  law  practices  while  in  office. 

As  the  scope  of  federal  activity  increased,  so  did  the  duties  of  the  Attorney 
General.  In  1861.  finally  setting  aside  its  fears  that  the  move  would  place  too 
much  power  in  Washington,  Congress  gave  the  Attorney  General  supervisory 
authority  over  the  U.S.  attorneys.  This  important  step  permitted  the  Attorney 
General' to  establish  broad  policy  for  enforcement  of  federal  law  throughout 
the  country,  although  prosecutorial  discretion  remained  to  a  large  extent  in  the 
district  offices — where  it  rests  today. 

Department  created 

And  on  June  22.  1870.  President  Ulysses  S.  Grant  signed  a  bill  abolishing 
the  Office  of  the  Attorney  General  and  creating  a  Justice  Department  with 
broad  enforcement  powers  over  most  federal  law. 

The  department's  appropriation  for  its  first  year  of  operation  was  $67,320.  It 
was  also  without  a  home  of  its  own,  operating  in  rented  space  throughout  the 
city  until  Congress  in  1882  bought  the  Freedmen's  Bank  Building  on  Pennsylya- 
'nia  Avenue  opposite  the  Treasury  Department  and  made  that  the  Justice 
Department's  first  home.  In  1935,  the  department  moved  into  its  present 
quarters,  on  Constitution  Avenue  between  9th  and  10th  Streets — a  $12-million 
Depression  project.  Already  that  seven-story,  full-city-block  building  is  inade- 
quate, and  construction  is  under  way  on  a  separate  building  for  the  FBI. 

Role  expanded 

The  Justice  Department  has  expanded  its  activities  as  well,  its  new  under- 
takings   reflecting    the    times.    The    Internal    Security    Division,    for    example, 
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was  establishe<l  in  1954  iu  compliance  with  regislation  passed  during  an 
era  characterized  by  the  investigations  of  Sen.  Joseph  R.  McCarthy.  R-AVis. 
(1946-57).  The  Civil  Rights  Division  was  created  in  1957,  in  the  wake  of 
Broirn  v.  Board  of  Education  (see  "Courts"  box)  and  a  Little  Rock,  Ark., 
school  desegregation  showdown  between  federal  and  state  authorities.  A  Con- 
sumer Protection  Division  is  under  consideration  in  Congress  now.  (See  Vol.  I 
p.  61.) 

Today,  the  department  employs  approximately  36,500  people — 2,079  of  them 
lawyers — and  has  an  appropriation  for  1970  of  $808.2  million.  (See  p.  90.) 

ACTIVITIES 

Attorney  General  Mitchell  has  said  a  number  of  times  that  the  Justice 
Department  is  primarily  a  law  enforcement  agency.  Once  that  is  said,  however, 
the  question  remains,  "What  does  it  do?"  A  listing  of  just  a  few  happenings 
within  the  department  over  a  period  of  two  months  last  summer  provides  an 
insight  into  the  variety  of  its  functions : 

The  Civil  Division  settled  an  interior  Department  claim  against  the  Southern 
Christian  Leadership  Conference  for  the  cost  of  cleaning  up  "Resurrection 
City,"  the  SCLC  agreeing  to  pay  a  nominal  sum  ; 

The  Federal  Bureau  of  Investigation  (FBI)  released  statistics  showing  that 
crime  in  the  nation  during  the  first  six  months  of  1969  was  up  9  per  cent  over 
the  same  period  in  1968  : 

A  Criminal  Division  attorney  just  out  of  law  school  broke  the  news  to  the 
U.S.  attorney  for  the  Northern  District  of  Ohio  that  the  Solicitor  General  had 
decided  not  to  appeal  a  circuit  court  reversal  of  the  U.S.  attorney's  prize 
conviction ; 

The  Board  of  Parole  denied  the  application  for  parole  of  former  Teamsters 
Union  President  James  R.  Hoffa  ; 

Attorney  General  Mitchell  met  a  delegation  of  blacks  protesting  the  Justice 
Department's  civil  rights  enforcement  policies,  and  told  them  to  "watch  what 
we  do,  not  what  we  .say"  ; 

Immigration  and  Naturalization  Service  agents  raided  a  Southern  California 
citrus  grove  where  illegal  aliens  had  worked  in  the  past  picking  fruit ;  they 
found  illegal  aliens  working  the  grove  again,  but  the  owner  chased  the  agents 
from  his  land  with  a  bulldozer; 

A  liaison  man  from  the  Secret  Service  reported  to  the  Deputy  Attorney 
General's  Office  that  the  U.S.  attorney  in  a  California  district  had  refused  to 
prosecute  a  man  arrested  by  the  Secret  Service  for  threatening  the  President ; 

The  Antitrust  Division  asked  for  a  preliminary  injunction  to  halt  a  merger 
of  International  Telephone  and  Telegraph  Corp.  and  Hartford  Fire  Insurance 
Co.; 

One  hundred  police  oflBcers  representing  all  50  states  began  a  12-week  course 
at  the  FBI  National  Academy  at  Quantico,  Va. ; 

The  Law  Enforcement  Assistance  Administration  announced  grants  totaling 
$1  million  to  the  nation's  11  largest  cities  to  help  finance  special  crime-control 
projects. 

A  great  deal  more  occurred — some  of  it  far  more  significant — but  these  10 
items  provide  some  idea  of  the  impact  Justice  Department  activity  can  have  on 
most  areas  of  national  life. 

As  the  national  government's  law  enforcement  agency,  the  department  is 
responsible  for  carrying  out  the  mandates  of  Congress  and  the  courts,  as  well 
as  trying  to  influence  what  those  mandates  will  be ;  as  the  government's  legal 
representative,  it  prosecutes  claims  for  the  government,  defends  when  others 
make  claims  against  it  and  gives  legal  advice  to  the  President  and  the  rest  of 
the  executive  branch  :  as  a  department  with  some  discretion  in  setting  priori- 
ties for  the  exercise  of  its  authority,  it  can  influence  policy  in  a  wide  scope  of 
governmental  activity. 

ORGANIZATION 

The  department  has  its  base  in  Washington  and  gets  its  direction  there,  but 
about  25,700  of  its  employees — 70  per  cent — work  elsewhere.  Field  offices 
include  federal  corrections  facilities,  offices  of  U.S.  attorneys  and  marshals  in 
each  of  the  93  judicial  districts  and  FBI  and  immigration  field  oflices.  On  a 
smaller  scale,  the  Civil  Rights  Division,  Bureau  of  Narcotics  and  Dangerous 
Drugs,   Antitrust   Division   and   Community    Relations    Service   have    regional 
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oflSces,  and  the  Criminal  Division  has  organized  crime  "strike  forces"  operating 
in  11  major  cities  around  the  nation. 

Enforcement  divisions 

Functionally,  the  department  is  broken  down  into  law  enforcement  divisions 
and  supporting  bureaus  and  services.  The  principal  enforcement  divisions : 

The  Antitfust  Division,  largest  of  the  enforcement  divisions  with  530  employ- 
ees, guards  the  nation's  free  enterprise  system  against  anticompetitive  forces. 
It  performs  this  task  by  enforcing  the  antitrust  law,  a  loosely  constructed  body 
of  statutes  which  permit  extensive  discretion  to  antitrust  policy-makers.  The 
division  employs  economists  as  well  as  lawyers  to  meet  its  enforeement 
obligations. 

The  Ta.r  Division  is  the  Internal  Revenue  Service's  lawyer,  representing  the 
government  in  all  controversies  involving  the  payment  of  taxes.  It  is  second 
largest  of  the  enforcement  divisions  with  413  employees,  including  some  20O 
lawyers. 

The  Criminal  Division  is  principally  a  supervisory  organization,  watching 
over  U.S.  attorneys'  enforcement  of  most  federal  criminal  law.  Only  its 
Organized  Crime  Section  is  normally  involved  in  "front-line"  investigations  and 
prosecutions.  Division  lawyers  often  participate  in  the  drafting  of  criminal 
legislation. 

The  CirU  Division  reprevsents  the  United  States  in  most  civil  legal  matters. 
Its  specific  functions  include  defending  suits  against  the  government,  pursuing 
government  claims  against  individuals  or  groups  and  handling  admiralty, 
patent  and  customs  cases. 

The  Civil  Riglits  Division  enforces  federal  law  aimed  at  providing  equal 
I'ights  for  all  citizens.  Its  specific  areas  of  concern  include  education,  employ- 
ment, housing,  voting,  public  accommodations  and  criminal  interference  with 
civil  rights. 

Tlie  Land  and  Xatural  Resources  Division  is  a  property  lawyer  charged  with 
looking  after  the  government's  interests  in  nearly  a  third  of  the  nation's  total 
acreage.  Its  functions  include  protecting  tlie  government's  interest  in  the  land 
it  now  owns,  acquiring  new  land  and  managing  Indian  properties. 

The  Internal  Security  Division,  smallest  of  the  enforcement  divisions  with  83 
employees,  enforces  laws  dealing  with  subversion  and  represents  the  govern- 
ment in  such  matters  as  employment  security.  Much  of  the  law  originally 
assigned  to  the  division  for  enforcement  has  been  stricken  down  as  unconstitu- 
tional or  repealed  by  Congress. 

Two  other  Justice  Department  agencies  have  enforcement  functions.  The 
Immigration  and  Naturalization  Service  (INS) — second  in  size  in  the  depart- 
ment only  to  the  FBI,  with  almost  7,000  employees — administers  immigration 
law,  including  admission  of  aliens,  prevention  of  illegal  entry  and  prosecution 
of  violators  of  the  immigration  law.  The  Bureau  of  Narcotics  and  Dangerous 
Drugs — ^in  the  department  only  since  1968 — regulates  the  legal  traffic  in  drugs 
and  prosecutes  the  illegal  traffic. 

8(h-vices 

The  department's  principal  law  enforcement  "service"  agencies  are  the  Fed- 
eral  Bureau  of  Investigation  (see  "FBI"  box)  and  the  Bureau  of  Prisons. 
which  administers  sentences  imposed  on  federal  offenders.  The  Bureau  of 
Prisons  has  approximately  25.000  people  in  confinement  in  prisons,  youth 
centers  and  a  medical  center. 

The  Law  Enforcement  Assistance  Administration  (LEAA),  created  in  1968  as 
part  of  an  omnibus  crime  control  program,  administers  the  department's  only 
major  grant  programs.  The  LEAA  distributes  federal  funds  to  local  law 
enforcement  agencies  to  finance  improvements  in  the  quality  of  the  criminal 
justice  system. 

Finally,  the  department  has  two  small  law  firms  in  the  service  of  the 
government,  an  Administrative  Division  to  manage  its  own  affairs,  and  several 
highly  specialized  agencies  performing  functions  outside  the  department's  main 
activity  of  enforcing  the  law. 

Laiv  firms 

The  Office  of  Legal  Counsel  is  the  Attorney  General's  own  law  firm,  advising 
him  and  others  in  government,  through  him,  on  legal  questions.  The  office  al.so 
prepares  briefs  supporting  opinions  and  po.sitions  of  the  Attorney  General.  The 
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Solicitor  Generals  Office  is  the  barrister  for  the  United  States  before  the 
Supreme  Court,  arguing  and  briefing  government  cases  which  reach  that  Court 
and  deciding  which  cases  to  appeal. 

■Other  agencies 

Tlie  Administrative  Divisio7i,  headed  by  a  career  department  employee  rather 
tlian  by  a  political  appointee,  manages  personnel,  budget,  equipment,  the  library 
and  records. 

The  specialized  agencies  include  the  Community  Relations  Service,  which 
maintains  liaison  between  the  department  and  community  leaders  in  areas  with 
potential  or  imminent  racial  problems ;  the  Board  of  Parole,  which  has  sole 
authority  to  release  prisoners  before  their  terms  expire  (see  p.  66)  ;  the  Office 
of  Consumer  Counsel  (now  vacant),  which  in  1968  coordinated  consumer 
protection  efforts  in  the  government ;  and  the  Office  of  Criminal  Justice, 
established  to  assess  the  fairness  of  federal  criminal  justice  but  occupied 
recently  with  preparing  a  blueprint  for  an  attack  on  crime  in  the  District  of 
Columbia. 

CONSTITUENCY 

Unlike  some  departments  and  agencies  of  the  executive  branch,  the  Justice 
Department  has  not  become  a  captive  of  its  constituencies.  Indeed,  as  former 
Attorney  General  Ramsey  Clark  observes,  "The  department  has  no  dominant 
constituency." 

In  plain  language,  that  means  the  department  does  not  deal  with  the  same 
people  all  the  time  and  does  not,  therefore,  run  the  risk  of  becoming  subser- 
vient to  the  interests  of  those  whose  conduct  it  regulates.  The  Justice  Depart- 
ment's constituency  in  its  law  enforcement  role  consists  of  those  accused  of 
breaking  the  law  and  the  victims  of  those  breaches — including  society. 

This  is  not  to  say,  however,  that  the  department  operates  in  a  vacuum.  Its 
decisions  and  actions  reflect  pressures  from  the  White  House,  Congress,  the 
Courts  (see  "Courts"  box),  other  departments  and  agencies  in  the  government, 
state  and  local  governments,  interest  groups  and  the  public.  More  than  most 
other  departments,  Justice  also  exerts  pressures — on  government  at  all  levels, 
on  the  courts,  business  and  society. 

WHITE  HOUSE  PRESSURES 

The  President  is  vitally  interested  in  the  department's  activities:  They  may 
become  the  criteria  for  judging  his  Administration.  Just  as  President  Johnson's 
Justice  Department  became  a  major  issue  in  the  law-and-order  campaign  of 
1968,  so  has  President  Nixon's  department  become  the  principal  target  of 
critics  who  say  civil  rights  enforcement  is  lagging  and  dissent  is  being 
repressed. 

President  appoints 

The  President  appoints  the  Attorney  General  and  other  policy-making  offi- 
cials in  the  department,  and  they  serve  at  his  pleasure.  This  power  to  appoint 
and  discharge  is  the  ultimate  pressure. 

As  a  rule,  the  President  exercises  it  in  his  selection  of  people  rather  than  by 
taking  a  role  in  the  department's  decisions.  Mr.  Nixon's  choice  of  Mitchell  to 
succeed  Clark  as  Attorney  General  was  probably  the  single  most  important 
influence  on  the  department's  behavior  over  the  next  four  years.  Mr.  Nixon 
knows  Mitchell,  and  Mitchell  knows  what  the  President  wants  from  the 
department.  In  that  situation,  it  is  not  important  whether  the  Attorney  General 
clears  decisions  and  actions  with  the  White  House;  he  represents  the  White 
House.  (For  more  on  Mitchell,  see  box.) 

This  is  not  unique  to  the  present  Administration.  President  Kennedy's 
Attorney  General— his  brother  Robert  F.  Kennedy — was  at  least  as  close  to  the 
White  House  as  Mitchell  is.  And  no  one  is  appointed  Attorney  General  who 
cannot  be  relied  upon  to  adhere  to  the  general  policies  of  his  President. 

Administration  vehicle 

The  department  becomes  a  vehicle  for  much  of  the  President's  program.  In 
the  Johnson  years.  Justice  formulated  a  succession  of  civil  rights  legislation 
and  originated  the  crime  bill  that  created  the  LEAA.  Mr.  Nixon's  department 
has  drafted  legislation  to  combat  crime  in  the  District  of  Columbia,  to  amend 
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voting  rights  provisions,  to  give  law  enforcers  new  weapons  against  organized 
crime  and  to  consolidate  federal  drug  control  into  a  comprehensive  program. 

Enforcement  policies  and  priorities  also  reflect  the  White  House  influence. 
Mr.  Nixon's  Antitrust  Division  has  embarked  on  a  campaign  to  scrutinize 
conglomerate  mergers — an  area  earlier  departments  ignored — and  his  Civil 
Rights  Division  is  emphasizing  persuasion  over  legal  coercion  as  the  tool  for 
achieving  equal  rights.  The  Criminal  Division  is  concentrating  on  organized 
crime  as  never  before.  The  department  would  be  doing  something  in  all  its 
areas  of  responsibility  regardless  of  the  White  House  program,  but  the  direc- 
tion, speed  and  approach  clearly  reflect  the  Presidency. 

CONGKESSIONAL  PRESSURES 

The  Attorney  General  may  be  the  President's  man,  but  it  is  Congress  that 
provides  his  paycheck.  Furthermore,  Congress  created  the  very  office  of  Attor- 
ney General  and  the  Justice  Department;  has  a  veto  (in* the  Senate)  over 
appointments  to  policy-making  positions ;  enacts  laws  for  the  department  to 
enforce ;  and  appropriates  the  funds  on  which  it  operates. 

A  number  of  politically  sensitive  issues — to  Members  of  Congress  as  well  as 
to  the  Administration — are  within  the  department's  jurisdiction :  antitrust, 
crime,  civil  rights,  for  example.  In  addition,  the  department  represents  the 
go\'«rnment  in  most  lawsuits  against  private  citizens.  Since  voters  hold  their 
representatives  in  Congress  responsible  for  all  the  actions  of  the  federal 
government,  the  department  feels  individual  and  collective  pressures  from  the 
legislative  branch  on  behalf  of  constituents  and  the  Members  themselves. 

Bequests  from  Members 

Calls  from  individual  Members  of  Congress  are  not  infrequent,  and  requests 
sometimes  border  on  impropriety.  The  department  gives  congressional  inquiries 
high  priority,  but  it  claims  not  to  be  influenced  by  requests  for  action  or 
inaction  in  specific  cases. 

Civil  Rights  Division  chief  Jerris  Leonard  acknowledged  the  pressures  dur- 
ing a  controversy  surrounding  the  department's  decision  to  seek  a  delay  in 
adoption  and  implementation  of  desegregation  plans  in  Mississippi  in  the  fall 
of  1969. 

"I  think  all  of  us  realistically  must  realize,"  Leonard  said  on  Sept.  18,  "that 
all  government  agencies  are  subjected  to  political  pressures  from  all  sides  of 
the  political  spectrum.  .  .  .  The  real  question  is  whether  decisions  are  sound." 
Leonard  and  the  department  were  accused  of  basing  the  decision  to  seek  delay 
on  political  considerations — including  pressure  from  Mississippi  Sen.  John 
S  tennis,  D. 

Indirect  approach 

Former  Attorney  General  Clark  said  the  more  sophisticated  Members  of 
Congress  do  not  approach  the  department  directly,  but  channel  their  requests 
through  high  ofliicials  in  the  Administration.  Thus,  he  suggested,  a  discussion  of 
a  particular  case  between  dejiartment  oflScials  and  a  White  House  aide  may  in 
reality  be  the  means  by  which  a  Senator  conveys  his  wishes.  Whatever  the 
approach,  when  a  Member  speaks  the  department  usually  gives  him  a  courteous 
audience.  If  the  Member  happens  to  occupy  a  prominent  committee  position,  he 
will  command  even  greater  consideration. 

The  principal  committees  influencing  the  Justice  Department  are  Judiciary 
and  Appropriations  in  both  houses. 

Judiciary  Committees 

The  Judiciary  Committees  and  their  subcommittees  handle  most  of  the 
snl)Stantivp  legislation  dealing  with  Justice  Department  matters.  In  the  Senate, 
the  committee  is  headed  by  Sen.  James  O.  Eastland,  D-Miss.,  and  has  a 
der-idedly  conservative  cast  in  its  senior  positions :  Sens.  John  L.  McClellan,  D- 
Ark.,  Sam  J.  Ervin,  Jr.,  D-N.C,  and  Roman  L.  Hruska,  R-Neb. 

Also  influential  on  the  committee,  however,  are  Senate  Minority  Leader 
Hugh  Scott,  Pa.,  and  Democrats  Philip  A.  Hart,  Midi.,  and  Edward  M. 
Kennedy,  Mass.  While  the  committee's  liberal  bloc  is  seldom  able  to  win 
committee  votes,  its  minority  i-eports  occasionally  prevail  on  the  floor. 

A  recent  example  was  the  Senate's  Nov.  21  rejection  of  Mr.  Nixon's  nomina- 
tion of  Judge  Clement  F.  Haynsworth,  Jr.  to  the  Supreme  Court.  The  commit- 
tee approved  the  nomination,  10-7,  but  dissenting  committee  members — led  by 
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Sen.  Birch  Bayli,  D-Ind. — engineered  its  defeat  on  tlie  floor.  The  Justice 
Department  had  worked  for  the  nomination  both  in  its  inception — as  the 
President's  adviser  on  judicial  appointments— and  during  the  Senate's  confir- 
mation proceedings — its  Oflice  of  Legal  Counsel  producing  extensive  briefs  on 
the  nominee's  behalf.  (See  Vol.  I  p.  218.) 

Too  much  help — The  Judiciary  Committee  sometimes  gives  the  department 
more  than  it  asks.  The  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968 
was  essentially  a  Justice  Department  bill  in  the  beginning;  but  by  the  time 
McClellau's  Subcommittee  on  Criminal  Laws  and  Procedures  rewrote  it  to 
McClellan's  liking,  the  Johnson  Administration  had  serious  misgivings  about  it. 
The  department's  principal  interest  in  that  bill  was  creation  of  the  Law 
Enforcement  Assistance  Administration  (LEAA)  and  authorization  of  major 
funding  to  help  local  officials  combat  urban  crime.  The  bill  as  enacted  did  get 
the  LEAA  under  way  (although  it  made  the  states  rather  than  the  cities  the 
principal  recipients  of  funds).  But  it  also  authorized  law  enforcement  proce- 
dures that  were  oftensive  to  Attorney  General  Clark :  broader  authority  to  use 
wiretaps  and  electronic  surveillance,  and  congressional  encouragement  to  side- 
step Supn^nie  Court  decisions  forbidding  the  use  of  confessions  and  line-up 
identifications  obtained  without  strict  adherence  to  constitutional  safeguards. 

Clark  ignored  this  statutory  authority  to  do  what  he  considered  unconstitu- 
tional, and  he  was  burned  for  it :  In  the  11)6S  Presidential  campaign,  Mr.  Nixon 
made  an  issue  of  Clark's  failure  to  use  all  the  resources  at  his  disposal  to 
combat  crime. 

Cooperation — The  committee  can  work  closely  with  the  department,  however, 
when  their  interests  are  similar.  McClellan,  during  the  first  session  of  the  91st 
Congress,  engineered  a  comprehensive  organized  crime  bill  (S  30)  through 
committee  (see  Vol.  I  p.  321)  with  the  department's  help.  The  Senate  passed 
the  bill  on  Jan. '23.  (See  p.  214.) 

Important  subcommittees  in  Senate  Judiciary  include  McClellan's ;  the  Sub- 
committee on  Antitrust  and  Monopoly  Legislation  (Hart)  ;  the  Subcommittee 
on  Constitutional  Rights  (Ervin)  ;  the  Subcommittee  on  Internal  Security 
{Eastland)  ;  and  the  Subcommittee  on  Juvenile  Delinquency  (Sen.  Thomas  J. 
Dodd,  D-Conn.). 

Tlie  House  Judiciary  Committee  has  a  more  liberal  leadership,  particularly 
on  civil  rights  matters  :  Rep.  Emanuel  Celler,  D-N.Y.,  is  chairman,  and  Rep. 
William  M.  McCtilloch,  R-Ohio.  is  the  ranking  minority  member. 

lUovk'nig  hUlx — Celler,  first  elected  to  Congress  in  1922,  has  often  been  able 
to  avoid  considerati<m  of  legislation  he  considers  undesirable. 

The  late  Sen.  Everett  M.  Dirksen,  R-IIL,  1951-(;9,  himself  a  member  of  the 
Senate  Judiciary  Ccmimittee,  credited  Celler  with  blocking  two  Senate-passed 
efforts  to  make  the  position  of  FBI  director  a  Presidential  appointment  subject 
to  Senate  confirmation.  The  job  was  filled  by  appointment  of  the  Attorney 
General  originally  and  remained  that  way  until  the  Safe  Streets  Act  of  1968 
finally  gave  it  Presidential-appointment  stature. 

Dirksen  said  inclusion  of  the  FBI  director  provision  in  the  Safe  Streets  Act 
was  responsible  for  getting  that  issue  past  Celler.  Support  for  the  Act  was  so 
overwhelming.  Dirksen  suggested,  that  C'eller  was  unable  to  block  it. 

Celler's  office  told  tlie  National  Jonrnal,  however,  that  the  chairman  had  not 
opposed  Presidential  appointment  and  Senate  confirmation  for  the  FBI  job.  The 
earlier  bills  contained  restrictive  qualifications  for  the  positicm  that  would  have 
limited  the  list  of  eligilile  candidates  more  narrowly  than  Celler  thought 
desirable,  liis  office  said,  ^^^^ile  Celler  had  some  reservations  about  the  Safe 
Streets  Act  and  tried  to  send  the  bill  to  conference,  the  FBI  appointment 
provision  was  not  his  major  objection,  his  office  said. 

Celler  has  announced  his  intention  to  use  his  position  to  block  a  controversial 
bill  in  the  department's  crime  package :  an  amendment  to  the  1966  Bail  Reform 
Act  that  would  permit  pretrial  jailing  of  persons  accused  of  certain  crimes  if 
tlie  judge  determines  after  a  hearing  that  release  would  endanger  the  public. 
(For  details  on  crime  package,  see  p.  109.)  Celler  told  the  National  Jounial  on 
Jan.  14,  "As  far  as  I'm  concerned,  we'll  never  have  a  vote  on  preventive 
detention." 

Flanki}i(7  ?»ot'e— The  Administration  showed  during  the  past  session,  how- 
ever, that  House  Judiciary  can  be  sidestepped.  A  voting  rights  extension  bill 
submitted  during  the  waning  days  of  the  Johnson  Administration  won  approval 
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iu  the  committee  espite  the  introduction  of  a  Nixon  Administration  substitute. 
Apparently  realizing  his  bill  had  little  chance  in  committee,  Attorney  General 
Mitchell  had  made  only  a  tolcen  effort  on  its  behalf  in  hearings. 

Later,  however.  Justice  Department  congressional  liaison  officials  and  the 
leadership  of  the  Ho^^se  Rules  Committee  came  up  with  a  rule  for  floor  debate 
on  the  voting  rights  bill  that  permitted  the  House  to  consider  the  Nixon 
substitute  as  well.  Celler  and  the  senior  Republican  on  the  .Judiciary  Commit- 
tee, McCulloch,  argued  vigorously  against  consideration  of  the  Nixon  bill,  but 
Rules  Committee  Chairman  William  M.  Colmer,  D-Miss.,  was  able  to  deliver 
the  votes  to  permit  Justice's  tianking  action.  The  Nixon  bill  passed  the  House 
narrowly.  (See  Vol.  I  p.  374.) 

Investigation — The  threat  of  a  congressional  investigation  is  a  serious  matter 
to  a  governmental  agency.  House  Judiciary  investigated  the  operations  of  the 
Justice  Department  in  1953,  sliortly  after  President  Truman  had  dismissed 
Attorney  General  J.  Howard  McGrath  for  failing  to  cooperate  with  an  execu- 
tive department  investigation  into  corruption  in  the  federal  government.  The 
committee's  investigation  report  had  unkind  words  for  both  McGrath  and  the 
department. 

The  committee  concluded  that  Justice  had  an  unsatisfactory  organization 
plan  and  failetl  to  supervise  the  U.S.  attorneys  adequately.  But  its  principal 
criticism  was  that  the  department's  legal  personnel  policies  resulted  in  an 
extremely  high  turnover. 

The  committee  called  upon  the  department  to  correct  its  inadequacies,  and. 
to  a  certain  extent,  it  has.  Attorney  General  Mitchell  says  the  department  as 
he  found  it  is  a  competent  law  office.  The  high  turnover  of  attorneys  remains, 
however,  despite  a  recruiting  program  designed  to  bring  in  honor  students  from 
the  nation's  leading  law  schools.  Mitchell  told  a  House  Appropriations  subcom- 
mittee on  April  15  that  members  of  the  honors  program  stay  with  the 
department  "under  four  years'  'on  the  average. 

Appropriations  Committees 

The  House  Appropriations  Subcommittee  on  the  Departments  of  State,  Justice 
and  Commerce  is  a  one-man  show,  starring  Rep.  John  J.  Rooney,  D-N.Y. 

In  his  14th  term  as  Representative  from  Brooklyn,  Rooney  is  courteous  to 
only  one  Justice  Department  witness  at  the  annual  appropriations  hearings : 
FBI  Director  Hoover,  who  always  gets  what  he  asks.  Hoover's  elaborate 
presentations  before  the  committee  have  come  to  be  anticipated  each  year  as  a 
situation  report  on  the  war  against  crime.  He  appears  before  no  other  congres- 
sional committees.  (See  ''FBI"  box.) 

Acid  tongue — All  other  witnesses  must  be  on  their  guard  against  the  chair- 
man's acid  tongue.  LEAA  Administrator  Charles  H.  Rogovin  got  particularly 
rough  treatment  from  Rooney  at  the  hearings  on  the  1970  appropriations.  "All 
this  requested  new  money  seems  to  be  for  Dick  Tracy  sort  of  stuff,"  Rooney 
told  Rogovin  at  one  point.  The  committee  accordingly  cut  almost  $50  million 
from  the  LEAA  request. 

Rogovin  later  told  the  National  Journal  he  will  be  lietter  prepared  for 
Rooney  next  time,  and  he  indicated  he  might  try  Hoover's  technique  of  the 
elaborate  presentation  complete  with  charts  and  graphs  to  indicate  the  concrete 
results  of  his  program.  "Rooney  really  does  his  homework."  Rogovin  said. 

Rogovin  was  right :  Rooney  does  do  his  homework.  The  hearings  reveal  his 
grasp  of  both  the  detail  and  the  broad  picture  of  appropriations  bills.  He  is 
impatient  with  witnesses  who  do  not  have  the  same  grasp,  and  his  memory  of 
past  appropriations  and  of  promises  not  to  ask  for  more  is  embarrassingly 
accurate. 

Reminder — During  the  1970  hearings.  Rooney  countered  Solicitor  General 
Erwin  N.  Griswold's  request  for  an  additional  position  with  a  reminder  that 
one  of  Griswold's  predecessors  had  promised  in  1965  not  to  ask  for  another 
man  for  15  years.  Griswold  complained  that  it  was  not  right  to  hold  him  to  the 
promise  of  another  man,  but  then  he  made  the  same  commitment  for  25  years. 
Some  future  Solicitor  General  will  probably  have  to  explain  away  Griswold's 
promise. 

Rooney  is  a  soft  touch  for  antitrust  funds  as  well  as  for  the  FBI.  He  told 
Assistant  Attorney  General  McLaren  during  the  fiscal  1970  hearings :  "I  have 
never  in  going  on  25  years  voted  for  anything  l)ut  the  full  amount  for  the 
Antitrust  Division."  But  Rooney  has  no  use  for  research — "Dick  Tracy  sort  of 
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stuff."  The  department's  shortcomings  in  research  reflect  the  chairman's  dis- 
taste as  much  as  the  priorities  of  transient  policy-makers. 

Power  of  suggcfition — Appropriations  Committee  members  are  aware  of  the 
power  their  suggestions  might  have.  Rep.  John  J.  Flynt  Jr.,  D-Ga.,  took  the 
occasion  of  the  1970  hearings  to  lecture  Mitchell  on  law  enforcement :  "There  in 
a  feeling  among  many  people  with  whom  I  have  frequently  talked  .  .  .  that  a 
great  deal  of  this  rioting  on  the  streets  and  on  the  campuses  has  been 
condoned,  if  not  actually  encouraged,  by  one  or  more  of  your  predecessors  in 
the  office  of  the  Attorney  General." 

The  Senate  Appropriations  Committee  over  the  years  has  not  differed  greatly 
from  the  House  on  funds  for  Justice.  In  both  the  1969  and  1970  appropriations, 
however,  the  Senate  committee  raised  the  House  ante  considerably.  For  1970, 
the  principal  difference  was  LEAA  funding,  for  which  the  Senate  wanted  to 
provide  some  $25  million  more  than  the  House.  (See  Vol.  I  p.  377.) 

Sen.  McClellan,  who  influences  the  department  from  his  Judiciary  Committee 
seat  and  chairmanship  of  the  Subcommittee  on  Criminal  Laws  and  Procedures, 
is  also  chairman  of  the  Appropriations  subcommittee  that  handles  the  Justice 
bill. 

Government  Operations  Committees 

A  third  McClellan  committee  assignment  enables  him  to  evaluate  the  per- 
formance of  the  department  and  have  a  hand  in  changes  in  its  organization. 
McClellan  is  chairman  of  the  Government  Operations  Committee,  which  has 
responsibility  for  studying  the  efliciency  and  economy  of  the  bureaucracy  and 
passes  on  executive  branch  reorganizations.  In  this  role,  McClellan  participated 
in  the  move  that  placed  the  federal  drug  control  program  in  Justice.  He  also 
has  the  power  to  put  immense  pressure  on  all  the  department's  activities 
through  his  investigative  authority. 

McClellan  and  Rooney  are  probably  the  most  influential  Members  in  Con- 
gress with  the  Justice  Department. 

Collections — The  House  Government  Operations  Committee  has  hit  the  de- 
partment two  times  in  recent  years  with  charges  of  inefficiency  in  its  collec- 
tif)ns  of  judgments  due  the  government. 

A  1964  repori  originating  in  a  study  by  the  Subcommittee  on  Legal  and 
.Monetary  Affairs  said  the  department  had  a  poor  record  in  collecting  fines, 
delits  and  other  judgments  owing  to  the  government  and  recommended  new 
collections  procedures.  A  committeee  staff  member  told  the  National  Journal  on 
Jan.  30  that  the  record  was  better  in  1965,  but  that  the  department  has  slipped 
back  into  "its  old  bad  habits." 

Audits — On  Dec.  8,  1969,  the  committee  reported  that  the  department  was 
collecting  less  than  50  per  cent  of  the  judgments  and  called  again  for  new 
procedures.  The  subcommittee  has  enlisted  the  Government  Accounting  Office  to 
conduct  audits  in  seven  selected  U.S.  attorneys'  oflSces  to  determine  why  the 
collections  are  so  low. 

Rep.  William  L.  Dawson,  D-Ill.,  heads  the  committee,  and  Rep.  Dante  B. 
Fascell,  D-Fla.,  is  chairman  of  the  subcommittee  which  originated  the  reports. 

EXECUTIVE  DEPARTMENT  PRESSURES 

The  Justice  Department's  role  of  advocate  for  the  federal  government  gives 
it  a  lawyer-client  relationship  with  all  executive  departments  and  agencies.  The 
department's  Civil  Division,  for  example,  has  a  Court  of  Claims  Section  whose 
sole  function  is  to  defend  against  money  claims  brought  against  the  United 
States — usually  suits  for  salaries  or  contract  obligations.  The  department  also 
sues  on  behalf  of  agencies  making  claims  against  individual  citizens,  organiza- 
tions or  governmental  bodies ;  and  it  goes  to  court  to  secure  enforcement  of 
orders  of  regulatory  agencies,  such  as  the  National  Labor  Relations  Board. 

The  department's  Tax  Division  went  to  court  in  January  on  behalf  of  the 
Treasury  Department's  Internal  Revenue  Service  (IRS)  to  defend  the  IRS 
practice  of  granting  tax  exemption  to  segregated  private  schools  established  in 
the  South  as  an  alternative  to  desegregated  public  schools.  Justice — acting  as 
lawyer  for  the  IRS,  not  as  policy-maker — lost  that  suit,  at  least  temporarily,  on 
Jan.  13  when  a  preliminary  injunction  barred  further  grants  of  tax-exempt 
status  to  the  "white  academies".  (See  p.  112.) 

Aside  from  legal  representation,  Justice  has  special  relationships  with  a 
number  of  agencies. 
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HEW 

Justice  and  HEW  interact  in  two  areas :  drug  control  and  civil  rights.  A  1968 
reorganization  within  the  executive  branch  created  the  Bureau  of  Narcotics 
and  Dangerous  Drugs  (BNDD)  in  the  Justice  Department,  combining  Treas- 
ury's Bureau  of  Narcotics  and  HEW's  Bureau  of  Drug  Abuse  Control.  The 
reorganization  cured  an  obvious  jurisdictional  overlap,  but  it  also  raised  doubts 
about  the  propriety  of  placing  drug  control  entirely  in  a  law-enforcement 
agency. 

Drug  control — The  Nixon  Administration's  Control  of  Dangerous  Substances 
Act  (S  2G37),  proposed  last  year  to  bring  federal  drug-control  law  into  a  single 
statutory  package,  stiri-ed  HEW  medical  officials  into  a  role  of  pressuring 
Justice  to  alter  the  bill  significantly. 

Although  the  bill  was  officially  a  joint  production  of  HEW  and  Justice, 
halth  officials  in  HEW  were  openly  critical  of  its  stiff  penalties  for  marijuana 
offenses  and  its  lack  of  emphasis  on  research  and  rehabilitation. 

BNDD  Director  John  E.  IngersoU  subsequently  proposed  alternative  sentenc- 
ing provisions,  and  the  bill  eventually  reix)rted  out  of  committee  (S  3246) 
reflectetl  HEW  attitudes  on  the  sentencing  question.  (See  p.  8.)  The  Senate 
unanimously  passed  the  bill  on  Jan.  28.  (See  p.  214.)  The  larger  question 
remains,  however :  To  what  extent  is  the  drug  problem  a  health  matter  as 
opposed  to  a  law  enforcement  matter?  HEWs  involvement  in  BNDD  affairs 
appears  likely  to  continue. 

Cwil  rights — Justice  and  HEW  have  concurrent  responsibilities  for  enforce- 
ment of  equal  access  to  education  and  health  facilities.  Justice  takes  cases  to 
court — often  on  behalf  of  HEW — and  HEW  proceeds  administratively  by  way 
of  fund  cutoffs.  The  two  departments  maintain  close  liaison  and  establish 
policy  jointly  on  civil  rights  matters. 

Civil  Rights  Division  chief  Leonard  and  HEW's  Office  for  Civil  Rights 
Director  Leon  E.  Panetta  on  July  3,  1969,  announced  a  joint  school  desegrega- 
tion policy,  with  emphasis  on  legal  actions,  a  de-emphasis  on  fund  cutoffs  and 
close  coordination  between  the  two  departments.  Both  HEW  and  Justice  were 
involved  in  the  Nixon  Administration's  abortive  attempt  to  obtain  a  court  order 
to  delay  adoption  and  implementation  of  school  desegregation  plans  in  Missis- 
sippi in  the  fall  of  1969.  (See  Vol  I  p.  30.) 

Treasurij 

The  Secret  Sei-vice  has  both  security  and  investigative  functions,  and  in  both 
it  works  closely  with  Justice. 

Security  agents  protect  the  President  and  other  officials,  and  Justice  prose- 
cutes their  cases.  Often,  the  Secret  Service  presses  for  prosecutions  Justice 
does  not  want  to  pursue.  This  is  particularly  true  of  threats  against  the 
President,  which  the  Secret  Service — as  the  agency  responsible  for  protecting 
him — takes  seriously  no  matter  how  frivolously  intended.  One  of  the  difficult 
liaison  jobs  in  the  Justice  Department  is  placating  Secret  Service  agents  who 
insist  on  prosecution.  The  department  sometimes  goes  to  court  with  these  cases 
against  its  own  better  judgment. 

In  counterfeit  and  forgery  cases,  the  Secret  Service  has  investigatory  juris- 
diction analogous  to  that  which  the  FBI  has  in  most  other  classes  of  offenses. 
Secret  Service  investigative  reports  become  the  basis  for  Justice  Department 
prosecutions,  usually  by  U.S.  attorneys. 

Treasury's  Intei-nal  Revenue  Service  and  Bureau  of  Customs  also  look  to 
Justice  to  enforce  their  actions.  An  entire  Justice  division  (Tax)  is  devoted  to 
IRS  litigation. 

Commerce 

Antitrust  policy  is  a  law  enforcement  matter,  but  it  also  bears  on  the 
nation's  economy.  As  a  result,  the  Commerce  Department  has  an  interest  in  the 
Antitrust  Division's  policy  decisions. 

The  two  departments  found  themselves  on  opposite  sides  of  an  issue  last 
summer  when  Justice  opposed  and  Commerce  supported  a  bill  to  immunize 
"failing  newspapers"  from  antitrust  law  provisions  forbidding  joint  operations 
among  competitors.  (See  Vol.  I  p.  290.)  The  Antitrust  Division  stuck  to  its 
position  that  newspapers,  like  other  businesses,  should  .succeed  or  fail  on  their 
merits  in  the  market-place,  even  when  the  Commerce  view  got  White  House 
endorsement.  The  Senate  eventually  went  along  with  Commerce  and  passed  the 
bill  on  Jan.  30.  (See  p.  279  for  details,  p.  324  for  roll  calls.) 
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Commerce's  role  in  antitrust  policy-making  should  not  be  overestimated, 
however.  While  economic  considerations — Commerce's  strong  card — figure  in 
policj'  de<^'isions,  the  Antitrust  Division  has  its  own  conomists  and  appears  to 
have  considera'ble  independence  under  most  Administrations. 

It  is  a  measure  of  the  division's  autonomy  that  a  statute  was  thought 
necessary  to  protect  newspapers  from  prosecutions ;  a  policy  decision  not  to 
enforce  the  law  rigidly  against  failing  newspapers  would  have  been  almost  as 
effective,  although  it  would  not  have  had  the  permanance  of  legislation. 

Rcfl  II  la  tor  If  (i(/('n  ries 

Justice  also  has  special  relationships  with  regulatory  agencies — enforcing 
their  orders  and  sometimes  entering  their  proceedings  as  an  advocate  of 
interests  not  otherwise  represented.  The  Antitrust  Division  in  particular,  as 
Assistant  Attorny  General  McLaren  told  Rooney's  subcommittee  on  April  21, 
1969,  is  "doing  a  very  substantial  amount  of  work  in  the  area  of  the  regulatory 
agencies  wiMi  the  ICC,  FCC.  SEC  and  so  on." 

"I  don't  know  that  you  can  precisely  call  it  cooperating,"  McLaren  said.  "We 
are  endeavoring  to  have  the  agencies  consider  the  element  of  competition  and 
let  competition  do  the  job  of  regulating  to  the  extent  that  it  will  do  the  job, 
and  regulate  through  man-made  regulations  only  to  the  extent  necessary." 

Consumer  advocate — This  role  of  the  Antitrust  Division  is  something  like 
advocate  for  consumers.  "We  start  with  the  bias  that  competition  is  in  the 
interest  of  the  consumer,"  one  division  official  said,  "and  then  we  work  to 
preserve  competition." 

The  division  thus  intervenes  in  proceedings  before  the  agencies  to  argue 
against  mergers  that  it  feels  are  anticompetitive.  It  sometimes  follows  up 
agency  rulings  with  court  actions  to  set  them  aside,  resulting  in  government 
lawyers  appearing  on  opposing  sides  before  federal  courts. 

The  division  in  1969  was  able  to  defeat  one  merger  approved  by  the  Federal 
Commimica lions  Commission — International  Telephone  &  Telegraph's  proposed 
acquisition  of  the  American  Broadcasting  Co. — 'by  going  to  court  to  challenge 
it.  The  parties  eventually  abandoned  their  merger  plans  in  the  face  of  the 
division's  legal  assault.  On  Feb.  2  of  this  year,  however  the  Supreme  Court 
rules  against  Justice  in  a  suit  called  U.S.  v.  Interstate  Commerce  Commission, 
in  which  Justice  had  opposed  the  ICC's  approval  of  a  railroad  merger.  (For 
details,  see  p.  319.) 

Backlash.  Justice's  involvement  in  agency  matters  is  a  sore  point  with  some 
of  the  agencies,  their  constituents  and  some  Members  of  Congress.  Rep.  Mark 
N.  Andrews,  R-N.D.,  a  member  of  Rooney's  subcommittee,  criticized  McLaren 
for  his  division's  "attempt  to  second-guess  other  agencies  of  the  government." 
Andrew  said,  "People  wonder  who  is  regulating  the  i-ailroads,  the  ICC  or  the 
Justice  Department." 

The  Federal  Trade  Commission  has  overlapping  jurisdiction  with  the  Anti- 
trust Division  in  enforcing  antitrust  law ;  liaison  lietween  the  two  results  in 
joint  estaldishing  of  policy,  particularly  in  the  area  of  mergers. 

The  Equal  Employment  Opportunities  Commission  (EEOC)  looks  to  Justice 
for  its  muscle,  having  neither  cease-and-desist  power  nor  authority  to  sue  in  its 
own  name.  Justice  has  endorsed  legislation  to  permit  the  EEOC  to  sue  in  its 
own  name,  but  opposes  an  alternative  proposal  to  give  the  commission  cease- 
and-desist  authority. 

INTERNAL  PRESSURES 

Apart  from  the  competition  for  personnel  and  funds  in  departmental  budget 
.sessions,  Justice  has  intramural  stresses  among  and  within  its  agencies  over 
enforcement  and  legislation,  corrections  and  parole  policies,  and  even  the 
handling  of  individual  cases. 

The  FBT 

More  often  than  not.  the  FBI  is  deeply  involved  in  these  family  disputes. 

For  example,  the  FBI  refused  for  a  time  to  become  involved  in  the  depart- 
ment's organized  crime  "strike  forces" — interdepartmental  units  of  investiga- 
tors, accountants,  lawyers  and  police — despite  the  obvious  need  for  the  FBI's 
unique  investigative  talents  and  resources.  Strike  force  successes  began  to  pick 
up  wlien  the  FBI  finally  joined  them. 
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The  FBI  has  traditionally  resisted  legislation  that  would  broaden  its  investi- 
gative juristlietion.  Director  J.  Edgar  Hoover  said  in  1964,  "I  think  we  are 
entirely  too  big  today  ...  I  would  have  liked  to  see  the  FBI  remain  small ;  but 
that  has  been  impossible  because  Congress  has  yearly  enacted  legislation 
expanding  the  investigative  jurisdiction  of  the  bureau." 

The  bureau  refused  to  go  along  with  the  19G8  reorganization  plan  which 
brought  the  Bureau  of  Narcotics  and  Dangerous  Drugs  Into  the  department 
until  there  were  assurances  that  the  BNDD  would  conduct  its  own  investiga- 
tions. 

The  FBI  has  also  opposed  liberalization  of  corrections  and  parole  policies, 
expressing  the  point  of  ^-iew  of  the  law  enforcer  in  daily  contact  with 
criminals.  Hoover  insists  he  is  not  against  parole  or  probation.  "I  am  unaltera- 
bly opposed,"  he  says,  "to  abuses  in  our  system  of  parole,  probation  and  other 
forms  of  clemency  which  result  in  repeated  parole,  probation  or  other  clemency 
being  granted  to  those  who  give  no  indication  of  reformation."  Others  in  the 
department,  however,  have  pressed  for  liberalization  of  corrections  policies, 
particularly  Bureau  of  Prisons  Director  Myrl  E.  Alexander,  who  retired  Jan. 
31.  (See  p.  66  for  procedure  change  in  granting  of  paroles.) 

Lairi/crs'  revolt 

The  department's  most  recent  public  dispute  arose  last  fall  in  its  Civil  Rights 
Division  over  the  handling  of  a  school  desegregation  case. 

After  the  department,  in  conjunction  with  HEW,  had  sought  a  court  order  to 
delay  adoption  and  implementation  of  plans  for  desegregating  33  Mississippi 
school  districts,  about  60  of  the  division's  lawyers  protested  to  division  chief 
Leonard  and  Attorney  General  Mitchell  that  the  move  was  politically  moti- 
vated. The  attorneys  eventually  made  their  protest  public  and  Leonard  con- 
ducted a  series  of  news  conferences  to  explain  the  department's  action.  In  the 
end,  tlie  department  stuck  with  its  action,  and  the  Supreme  Court  rejected  its 
position.  (See  Vol.  I  p.  30.) 

Whatever  the  impact  of  the  "lawyers"  revolt"  on  future  department  decisions, 
Leonard  and  Mitchell  were  forced  to  acknowledge  the  pressure  imposed  on 
them  by  their  staff  members. 

(.'(ircrr  oiiijlnyccs 

Department  actions  often  reflect  the  suggestions  of  career  employees  who 
have  attained  expertise  within  their  specialties  over  a  period  of  time.  Legisla- 
tion or  a  new  procedure,  for  example,  may  originate  in  a  recommendation  from 
a  lawyer  whose  experience  has  made  him  uniquely  aware  of  the  need  for  it. 

The  department's  most  celebrated  enforcement  device  of  the  moment — the 
organized  crime  "strike  force" — is  the  creation  of  long-time  department  lawyer 
Henry  E.  Petersen,  former  head  of  the  Organized  Crime  Section  and  now  the 
appointed  deputy  assistant  attorney  general  in  the  Criminal  Division.  Petersen 
originated  and  pioneered  the  strike  force  concept  during  the  Ramsey  Clark 
years,  and  the  new  department  has  given  them  top  priority,  with  plans  to  have 
20  of  them  in  operation  by  the  end  of  fiscal  1971. 

Career  employees — or,  perhaps  more  acciirately,  the  bureaucratic  structure  of 
the  department — also  furnish  an  inertial  force  that  makes  it  all  but  impossible 
for  major  jwlicy  changes  to  become  effective  rapidly. 

One  high  department  official  who  has  worked  under  several  Attorneys 
General  with  varying  priorities  said  "about  90  percent"  of  what  Justice  does 
remains  constant  with  changes  in  Administrations.  Lawyers  accustomed  to 
handling  cases  and  other  matters  in  one  fashion  do  not  change  overnight.  U.S. 
attorneys'  offices  may  never  come  into  step  with  new  policies. 

The  paperwork  burden  alone  is  sufficient  to  keep  memoranda  in  the  "in" 
boxes  for  weeks  in  some  offices.  (See  "Wirt"  box.) 

INTEREST  GROUPS 

Justice  cannot  afford  to  appear  susceptible  to  pressures  from  interest  groups ; 
its  image  as  even-handed  enforcer  of  the  law  does  not  permit  that.  But  the 
pressures  are  there  nonetheless — many  of  them  essentially  moral,  others  subtly 
(or  blatantly)  suggesting  political  reprisals  to  those  who  resist. 
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Big  business 

Business  groups — and  individual  businessmen — deplore  changes  in  antitrust 
enforcement  policies  that  threaten,  for  example,  to  break  up  joint  newspaper 
operations  or  to  stifle  the  growth  of  conglomerate  corporations. 

James  T.  Ling,  chairman  of  the  board  of  Ling-Temco-Vought  Inc.,  has 
publicly  criticized  the  Antitrust  Division's  assault  on  conglomerates  as  "over- 
night tinkering  with  tlie  laws."  His  suggestion  is  that  hard  guidelines  should 
determine  enforcement  policy  and  that  the  division  should  have  less  discretion. 
LTV  was  one  of  the  first  conglomerates  to  feel  the  new  policy  when  McLaren 
on  March  22  announced  a  suit  to  block  LTV's  acquisition  of  Jones  &  Laughlin 
Steel  Corp. 

These  interests  may  attract  spokesmen  more  readily  heard  than  themselves. 
Sen.  John  G.  Tower,  R-Rex.,  a  supporter  of  most  department  policies  under 
Mitchell,  echoed  Ling's  criticism  of  the  new  antitrust  attitude  toward  conglom- 
erates. Speaking  for  Texas  businessmen.  Tower  said,  "The  chief  effect  of 
Justice's  action  has  been  to  hurt  a  lot  of  stockholders." 

In  a  Jan.  29  speech,  McLaren  half-humorou.sly  summed  up  the  business 
(•ommunity's  complaints  against  his  enforcement  policies:  "I  regret  very  much 
hearing  from  various  people — like  oil  men,  bankers,  newspapermen,  securities 
men,  railroaders  and  conglomerators,  to  name  a  few — that  it  has  been  a 
traumatic  year." 

Consumers 

There  are  pressures  on  "the  other  side"  of  antitrust  matters  as  well — on 
behalf  of  consumers  or  other  "victims,"  of  anticompetitive  activity. 

When  the  divi.sion  settled  a  civil  action  against  the  big  four  automobile 
manufacturers  by  agreeing  to  a  consent  judgment,  spokesmen  for  a  number  of 
aggrieved  interests— including  the  "consumers"  advocate"  himself,  Ralph  Na- 
der— tried  to  block  court  acceptance  of  the  settlement.  Their  argument  was 
that  private  claimants  for  damages  from  the  alleged  conspiracy  to  delay  the 
development  of  antipollution  devices  would  have  a  better  chance  to  win  treble- 
damage  suits  if  there  were  a  judgment  of  antitrust  violation  in  the  government 
suit.  ( See  Vol.  I  p.  17. ) 

Other  pressures 

Moral  pressures  are  exerted  by  such  organizations  as  the  NAACP  on  belialf 
of  civil  rights  causes,  the  American  Civil  Liberties  Union  when  it  sees  a  threat 
to  constitutional  freedoms  and  organized  labor  when  it  fears  the  nomination  of 
a  judge  with  an  Tinsatisfactory  record  on  labor  eases. 

While  these  pressures  probably  should  not  affect  decisions  in  particular 
cases,  they  have  a  cumulative  impact  on  policy  decisions.  The  department 
ultimately  has  to  look  to  the  law  for  guidance  in  handling  matters  within  its 
jurisdiction,  but  it  also  has  a  great  deal  of  discretion  in  interpreting  the  law 
and  setting  priorities  for  its  enforcement.  It  is  in  these  areas  of  discretion  that 
the  pressures  are  most  likely  to  be  effective. 

BUDGET  AXD  PROGRAMS 

The  first  Attorney  General,  Edmund  Randolph,  had  a  salary  of  $1..500 — and 
nothing  more  to  meet  the  expenses  of  operating  his  office.  For  fiscal  1071, 
President  Nixon  is  asking  $1,127,072,000  for  the  Justice  Department  and  its 
programs — $60,000  of  it  to  pay  the  Attorney  General's  salary.  (For  details,  see 
p.  278.)  Even  so.  .Tustice's  l)udget  has  been  among  the  smallest  of  the  executive 
departments,  principally  because  it  has  not  until  recently  included  funds  for 
federal  grants. 

The  major  part  of  the  department's  operating  funds  go  to  the  FBI,  which  has 
28.8  per  cent  of  the  entire  appropriation  for  fiscal  1970.  In  past  years — before 
the  LEAA  came  into  existence  as  a  major  grant  program — the  FBI  had  as 
much  as  45  per  cent  of  the  budget.  Its  appropriations  have  continued  to 
increase  steadily,  however. 

Flrxihilif)/ 

The  department's  appropriations  format  contains  one  major  concession  to  the 
Attorney  General's  discretion.  Since  19.^)1.  a  single  item  labeled  "General  Legal 
Activities'  'has  funded  most  of  the  enforcement  divisions,  freeing  the  Attorney 
General  to  shift  funds  and  personnel  to  any  area  of  enforcement  that  needs 
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them.  This  entry  in  the  appropriation  finances  the  Solicitor  General's  OflBce; 
the  Tax,  Criminal,  Civil,  Civil  Rights,  Land  and  Natural  Resources  and 
Internal  Security  Divisions  ;  and  the  Office  of  Legal  Counsel. 

An  appropriations  subcommittee  staff  member  said  this  general  item  was 
adopted  to  give  the  department  flexibility  to  meet  shifting  workloads.  The 
Attorney  General  can  move  funds  and  personnel  from  the  Criminal  Division  to 
the  Civil  Rights  Division,  for  instance,  when  an  overwhelming  caseload  arises 
in  the  civil  rights  area.  Some  activities  are  seasonal,  also,  the  staff  member 
said. 

Attorney  General  Mitchell  is  not  certain  this  flexibility  is  desirable.  He  told 
the  National  Journal  he  would  prefer  to  have  Congress  focus  its  appropriations 
on  particular  activities. 

"The  Congress  has  imposed  on  the  department  various  programs,"  Mitchell 
said.  "We  should  have  the  money  to  carry  out  those  programs,  without  having 
to  strip  other  activities  to  fund  them." 

Mitchell  concedes  the  flexibility  can  be  useful  in  emergencies,  but  he  sug- 
gested that  Congress  is  evading  its  responsibility  when  it  creates  programs  and 
then  leaves  it  to  the  department  to  find  funds  to  carry  them  out. 

LEAA 

The  department's  only  major  grant  programs  are  administered  by  the  Law 
Enforcement  Assistance  Administration,  which,  in  its  second  year,  has  $268 
million — 33  per  cent  of  the  appropriation — to  devote  to  upgrading  local  law 
enforcement. 

The  LEAA  was  created  by  the  Omnibus  Crime  Control  and  Safe  Streets  Act 
of  1968  as  a  successor  to  the  modest  OflSce  of  Law  Enforcement  Assistance, 
which  had  granted  approximately  $20.6  million  in  its  brief  existence.  The 
LEAA's  purpose  is  to  help  state  and  local  law  enforcement  systems  raise  their 
performance  levels  by  providing  them  with  funds  not  available  through  local 
revenue  sources. 

Grants — Its  principal  approach  is  through  state  block  grants — planning 
grants  to  finance  comprehensive  state  plans  for  improvement  of  the  entire  law 
enforcement  system,  and  action  grants  to  imi)lement  those  plans. 

In  fiscal  1970,  the  LEAA  has  $21  million  for  planning  grants,  which  must  go 
as  block  grants  to  the  states  on  a  population  basis ;  and  $215  million  for  action 
grants,  85  per  cent  to  be  allocated  in  block  grants  to  the  states  and  15  per  cent 
to  be  distributed  at  the  LEAA's  discretion.  The  concept  of  block  grants  is  under 
scrutiny  in  Congress  now,  where  some  Members  contend  that  a  better  approach 
would  be  to  emphasize  direct  grants  to  high-crime  urban  areas.  (See  p.  107.) 

Education — The  LEAA  also  has  an  education  program  under  which  it  makes 
grants  to  colleges  and  universities  to  finance  scholarship  loans  for  law  enforce- 
ment personnel  and  potential  law  officers.  The  loans  are  repaid  to  the  LEAA — 
either  in  equivalent  service  for  local  agencies  or  in  cash  with  interest  if  there 
is  a  default  in  fulfilling  the  service  obligation. 

Re.fearch — The  third  major  program  in  the  LEAA  is  its  National  Institute 
for  Law  Enforcement  and  Criminal  Justice,  the  research  and  development  arm. 

The  institute  has  emphasized  development  of  hardware  in  the  past,  but  it 
recently  announced  projects  that  will  explore  the  causes  of  crime  and  means 
for  improving  the  efficiency  and  fairness  of  criminal  justice  systems.  It  is  in 
the  process  of  establishing  a  National  Criminal  Justice  Information  and 
Statistics  Center,  which  will  facilitate  exchange  of  information  among  the 
states  on  criminal  histories  of  offenders,  and  collect  statistical  data  on  the 
workings  of  the  criminal  justice  system. 

The  LEAA  is  growing  rapidly.  Its  appropriations  request  for  fiscal  1971  is 
$480  million,  and  both  Mitchell  and  LEAA  Administrator  Rogovin  have  said 
the  program  will  probably  reach  $1  billion  a  year  within  the  next  decade.  If  it 
does,  it  will  be  handling  far  more  money  than  the  rest  of  the  department  has 
for  all  its  activities  combined. 

OUTLOOK 

The  Justice  Department  is  in  favor  with  the  White  House,  its  chief  enjoying 
the  closest  personal  relationship  with  the  President  of  all  the  Cabinet  officers. 
Its  mission— enforcement  of  the  law — is  likewise  close  to  the  President,  who 
campaigned  strongly  on  the  crime  issue  and  sjKtke  specifically  about  improving 
the  performance  of  the  Justice  Department. 
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The  Mitchell  department  has  not  yet  shown  that  it  can  work  with  Congress, 
however.  Its  crime  package,  late  in  delivery  after  early  announcements  of 
general  outlines,  is  only  now  emerging  from  the  Senate.  (See  p.  214.)  The 
House,  where  committee  leaders  are  more  hostile  to  some  of  the  proposals,  has 
hardly  begun  to  consider  it.  (See  p.  109.) 

Observers  in  both  Congress  and  the  Justice  Department  say  legislative 
liaison  is  not  one  of  this  Administration's  strengths,  and  attribute  the  depart- 
ment's poor  record  with  Congress  during  the  first  session  to  this  shortcoming. 
Much  of  the  legislative  program  has  support  in  Congress,  however — particu- 
larly the  crime  bills — and  the  record  is  expected  to  improve. 

But  the  department's  most  pressing  problem  is  neither  the  President  nor 
Congress.  It  is  the  segment  of  its  constituency  that  believes  with  the  Ripon 
Society  that  Attorney  General  Mitchell  "has  allowed  political  strategy  to  shape 
law  enforcement  strategy." 

Justly  or  not,  critics  of  the  Mitchell  department  say  it  has  lost  its  commit- 
ment to  "the  cause"  of  civil  rights  enforcement,  and  has  set  aside  the  proper 
concern  for  the  rights  of  the  individual  in  conflict  with  the  criminal  justice 
system. 

Much  criticism  of  the  department  is  itself  political,  but  Justice  must  protect 
its  image  as  well  as  perform  properly.  Former  Attorney  General  Clark  under- 
scored the  importance  of  confidence  in  the  administration  of  justice  in  his 
introduction  to  the  department's  annual  report  for  IIXJS : 

"The  Department  of  Justice  with  steady  purpose  must  move  effectively 
toward  equal  justice  for  all,  unperturbed  by  the  emotions  surrounding  it.  To 
those  M'ho  suffer  most,  it  must  manifest  the  purpose  of  our  laws  as  equal 
justice.  To  those  who  fear  most,  it  must  give  confidence  in  its  strength,  its 
fairness  and  its  effectiveness." 


[Reprinted  by  permission,  National  Journal,  vol.  3,  No.  16,  Apr.  21,  1973] 

Justice  Repokt/Senate  Unit  Drafts  Proposal  To  Reduce  Patronage  in 
Staffing  of   U.S.   Attorneys'   Offices 

(By  Richard  E.  Cohen) 

Legislation  has  been  drafted  in  the  Senate  that  would  transfer  much  of  the 
stalling  of  U.S.  attorneys'  offices  to  a  professional  prosecuting  service,  akin  to 
the  State  Department's  foreign  service. 

Under  current  law,  the  President  appoints  the  95  U.S.  attorneys,  each  of 
whom  then  appoints  a  number  of  assistant  U.S.  attorneys  to  prosecute  the 
cases  in  the  federal  court  for  which  he  has  jurisdiction.  As  a  result,  there  is 
considerable  staff  turnover  in  the  offices,  particularly  when  there  is  a  change  in 
the  party  controlling  the  Presidency. 

Impetus  for  the  bill  was  provided  by  a  survey  of  U.S.  district  court  judges 
conducted  last  year  by  the  staff  of  the  Senate  Judiciary  Subcommittee  on 
Criminal  Laws  and  Procedures.  The  survey  reported  a  sizable  majority  of  the 
judges  unhappy  with  the  "(political)  insecurity  and  the  lack  of  experience" 
among  incumbent  U.S.  attorneys  and  their  assistants. 

While  details  of  the  bill  and  the  decision  on  whether  and  when  to  introduce 
it  are  not  yet  final.  Senate  and  Justice  Department  aides  said  that  Sen.  John  L. 
McClellan,  D-Ark.,  the  subcommittee  chairman,  reciuested  the  drafting  of  the 
legislation  and  that  he  is  reviewing  a  prepared  draft. 

Proposed  pool 

Under  one  version  of  the  proposed  bill,  within  five  years  at  least  50  per  cent 
of  all  assistant  U.S.  attorneys  would  be  drawn  from  a  pool  of  prosecutors  who 
would  have  passed  an  examination  and  been  appointed  to  the  prosecutors' 
service  by  a  national  review  board.  Within  10  years,  at  least  50  per  cent  of  all 
U.S.  attorneys  would  be  selected  from  the  same  pool.  However,  all  the  U.S. 
attorneys  would  continue  to  be  appointed  by  the  President  who,  presumably, 
would  make  the  decision  on  which  ones,  if  any,  of  the  U.S.  attorneys  would  not 
have  to  meet  the  national  standards. 

It  is  contemplated  that  the  lawyers  in  the  prosecutors'  service,  like  the 
members  of  the  foreign  service,  occasionally  would  be  reassigned  to  other  U.S. 
attorneys'  offices  or  to  the  Justice  Department  in  Washington. 
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Divided  allegiance 

Under  current  practice,  U.S.  attorneys  feel  varying  degrees  of  allegiance  to 
the  department  because  of  their  appointment  by  the  President.  A  Justice 
Department  aide,  who  did  not  want  to  be  identified,  said:  "Many  U.S.  attorneys 
are  independent  of  the  department ;  some  are  attuned  to  us.  But  closer  coopera- 
tion would  be  a  healthy  thing." 

A  congressional  aide  familiar  with  the  situation  said : 

"The  U.S.  attorney  often  interprets  his  Presidential  appointment  as  giving 
him  independence  from  the  Justice  Department.  The  result  is  that  there  is 
considerable  resentment  going  both  ways. 

Decline   in  convictions 

Since  there  has  been  no  recent  comprehensive  study  of  the  staffing  and 
operations  of  U.S.  attorneys'  offices,  the  survey  by  the  Senate  criminal  laws 
subcommittee  staff  amounts  to  the  best  available  discussion  of  the  matter. 
Although  no  decision  has  been  made  on  whether  to  hold  hearings,  the  judges' 
comments  could  serve  as  the  starting  point  for  the  type  of  broad  changes  now 
being  considered.  (See  accompanying  box.) 

The  staff  survey  was  precipitated,  in  part,  by  a  report  of  the  Administrative 
Office  of  the  United  States  Courts  that  Sen.  McClellan  requested  to  help 
determine  the  impact  of  the  proposed  laws  and  recommended  sentences  being 
considered  as  a  part  of  the  new  criminal  code.  (For  background,  see  Vol.  5,  No. 
15,  p.  535. ) 

In  a  letter,  McClellan  wrote  : 

"The  report  suggests  a  constantly  diminishing  ability  on  the  part  of  the 
United  States  to  secure  convictions  for  the  17  most  frequently  prosecuted 
federal  crimes.  From  1967  to  1971,  prosecutions  for  those  offenses  increased  65 
per  cent,  while  the  percentage  of  convictions  dropped  from  85  per  cent  to  68 
per  cent." 

Some  of  the  judges  suggested  other  possible  explanations : 

There  is  "increased  incentive  to  litigate"  as  a  result  of  the  1964  Criminal 
Justice  Act  (78  Stat  552),  which  established  procedures  to  provide  indigents 
with  adequate  legal  counsel. 

Recent  Supreme  Court  decisions  suppressing  the  use  of  improperly  obtained 
evidence  have  "impeded  (the  search  for  truth)  to  a  degree  which  may  be 
unwarranted." 

Proposed  solution 

To  help  reverse  the  decline  in  convictions,  several  judges  recommended  the 
establishment  of  a  professional  prosecutors'  service. 


[Reprinted  by  permission,  National  Journal,  vol.  5,  No.  28,  July  14,  197.3] 

Justice  Report/Richaedson   Moves   To  Assert   His   Control   of   Watergate- 
Shaken   Justice   Department 

(By  Richard  E.  Cohen) 

Elliot  L.  Richardson,  taking  charge  as  Attorney  General,  is  attempting  to 
impart  a  sense  of  management  and  organization  to  a  Justice  Department  he 
says  has  been  oblivious  to  the  need  for  more  efficient  operation. 

Richardson,  who  spent  the  past  four  years  attempting  to  tidy  up  three  other 
departments — State,  HEW  and  Defense — faces  a  task  that  many  persons  asso- 
ciated with  Justice  feel  is  long  overdue. 

Summoned  by  President  Richard  M  .Nixon  following  the  April  30  resignation 
of  former  Attorney  General  (1972X73)  Richard  G.  Kleindienst,  Richard.^ion  took 
over  a  department  wracked  by  charges  of  misfeasance  and  nonfeasance  in 
connection  with  the  Watergate  scandal  and  other  political  controversies  of  the 
past  year. 

His  mis.sion  is  to  restore  public  confidence  in  the  nation's  law  enforcement 
processes,  as  well  as  to  bolster  the  confidence  and  morale  of  the  staff  in  its  own 
work. 

Initial  steps :  While  Richardson  speaks  cautiously  of  his  plans,  he  leaves 
little  doubt  that  many  department  staffers  will  see  jarring  changes  in  their 
operational  procedures  and  lines  of  communications  in  the  weeks  to  come. 


488 

In  fewer  than  two  months  on  the  job,  Richardson  has  developed  some  far- 
reaching  ideas  for  improving  Justice  Department  performance,  especially  in  the 
over-all  planning  and  coordination  of  the  war  against  crime. 

During  an  interview  in  which  he  sketched  the  broad  outlines  of  his  proposed 
reorganization,  Richardson  said,  "I  do  not  believe  that  the  department  can  be 
effectively  managed  by  someone  who  does  not  immerse  himself  into  the 
substantive  problems  of  the  department." 

In  a  press  conference  the  day  before  he  took  office,  Richardson  pledged  that 
he  would  deal  with  "a  kind  of  sleaziness  (that)  has  infected  the  ways  in  which 
things  have  been  done,  and  (which)  has  touched  agencies  that  have  been 
concerned  with  law  and  law  enforcement.  .  .  ." 

In  a  subsequent  National  Journal  interview,  Richardson  said,  "I  don't 
propose  to  chop  off  heads  in  order  to  create  an  impression  that  I'm  doing 
something  about  sleaziness.  The  hard,  practical  question  is  what  to  do  to  get 
rid  of  it." 

Senate  confirmation :  Richardson  was  sworn  in  as  Attorney  General  May  25, 
following  a  nearly  month-long  confirmation  hearing  before  the  Senate  Judiciary 
Committee,  which  focused  primarily  on  the  selection  and  degree  of  independ- 
ence of  the  special  prosecutor  for  the  Watergate  investigation.  The  Senate 
confirmed  Richardson,  82-3,  after  he  designated  Archibald  Cox,  former  U.S. 
solicitor  general  (1961-65)  as  the  Watergate  prosecutor  and  assured  the 
Judiciary  Committee  that  Cox  would  have  full  operational  independence. 
(Sens.  Joseph  R.  Biden  Jr.,  D-Del.,  Mike  Gravel,  D- Alaska,  and  Harold  E. 
Hughes,  D-Iowa,  voted  against  confirming  Richardson. ) 

Reform :  Richardson  moved  quickly  to  assert  the  renowned  management 
skills  he  previously  exercised  as  undersecretary  of  State  (1969-70),  Secretary 
of  HEW  (1970-73)  and  Secretary  of  Defense  (January-May  1973).  (For  a 
report  on  Richardson's  plan  to  overhaul  the  HEW  Department,  see  Vol.  5,  No. 
1,  p.  1.) 

His  first  step  was  to  perform  radical  surgery  on  the  department's  organiza- 
tional chart.  Where  previously  each  of  the  22  separate  divisions  and  bureaus 
reported  separately  and  with  little  coordination  to  the  single  deputy  attorney 
general,  Richardson  is  redrawing  the  lines  of  authority  to  connect  them 
directly  with  the  Attorney  General's  office.  (See  charts  p.  1012-13  of  this 
issue. ) 

And  he  took  along  his  top  staff  aides  from  HEW  and  Defense  to  assist  him 
in  devising  and  placing  his  mark  on  the  Justice  Department.  Other  Attorneys 
General,  both  Democratic  and  Republican,  in  recent  years  have  had  no  in-office 
professional  supi>ort  of  this  kind.  They  have  depended  on  staff  scattered 
through  the  department. 

With  the  early  completion  of  this  task,  Richardson  will  focus  on  the  over-all 
management  of  the  department's  functions,  to  provide  planning,  evaluating  and 
goal-setting  capabilities  that  he  said  the  department  lacks. 

"Two  components  need  to  be  added  to  the  department,  as  a  whole,  as  well  as 
throughout  the  divisions,"  he  said.  "First,  we  need  the  ability  to  plan  in  order 
to  avoid  the  tendency  to  reaction  rather  than  'proaction,'  and  an  indispensable 
tool  of  planning  is  the  capacity  to  evaluate  the  effectiveness  of  what  you  are 
doing  now." 

Morale:  Richardson  is  directing  a  department  that,  in  the  words  of  recently 
retired  Solicitor  General  (1967-73)  Erwin  N.  Griswold,  is  "suffering  from  an 
impairment  of  morale  and  a  general  slowdown  resulting  from  the  new  sur- 
prises revealed  almost  each  day  this  spring."  Among  these  events,  whose  total 
impact  probably  is  unprecedented  in  the  department's  history,  are : 

The  federal  indictment  of  former  Attorney  General  (1969X72)  John  N. 
Mitchell  in  connection  with  the  campaign  contribution  case  involving  Robert  L. 
Vesco ; 

A  series  of  four  directors  in  15  months  for  the  FBI,  the  department's  largst 
and  best-known  agency  (one  of  whom,  L.  Patrick  Gray  III,  resigned  because  of 
alleged  indiscretions  in  the  Watergate  case)  ; 

The  appointment,  as  the  result  of  congressional  pressure,  of  Special  Prosecu- 
tor Cox  and  his  staff  and  the  later  resignation  of  the  three  principal  prosecu- 
tors, who  had  worked  on  the  case  for  a  year ; 

Charges  in  the  press  and  by  witnesses  before  the  Senate  Select  Committee  on 
Presidential  Campaign  Activities  that  Assistant  Attorney   General    (Criminal 
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Division)  Henry  E.  Petersen  did  not  vigorously  and  fairly  supervise  the  initial 
Watergate  investigation ; 

The  Senate  testimony  of  ex-Presidential  Counsel  John  W.  Dean  III  listing, 
among  other  things,  White  House  efforts  to  place  in  the  White  House  tradi- 
tional Justice  Depatrmeut  operations  and  decisionmaking  functions,  and  the 
resulting  "low  morale."'  in  Dean's  words ; 

Criticism  of  tlie  department  by  the  General  Accounting  Office  for  not  prose- 
cuting alleged  violations  of  the  1972  Federal  Election  Campaign  Act  (86  Stat 
3); 

The  Supreme  Court's  8X0  rejection  last  year  of  the  department's  strongly 
argued  claim  that  it  could  wiretap  "domestic  subversives"  without  seeking 
prior  court  approval.  (Associate  Justice  AVilliam  H.  Rehniiuist,  who  helped 
formulate  the  argument  while  at  the  department,  abstained.) 

One  result  of  this  series  of  events,  according  to  recently  resigned  A.ssistant 
Attorney  General  (Office  of  Legal  Counsel)  Roger  C.  Cramton,  has  been  the 
creation  of  a  public  climate  suspicious  of  the  department  with  the  result  that 
"some  major  suits  have  been  lost  by  the  government  that  might  have  been  won 
pre-Watergate." 

Former  Solicitor  General  Griswold  said :  "The  effect  of  these  events  will  give 
Riehai-dson  an  opportunity  to  do  whatever  is  necessary  to  make  everything 
sound,  and  he  will  be  able  to  operate  independently  of  the  White  House." 

Richard.son's  experience  gives  him  a  strong  background  in  the  federal  legal 
system— law  clerk  (1948-49)  to  Justice  Felix  Frankfurter,  U.S.  attorney  in 
Ma.ssachusetts  (1951-61)  and  Massachusetts  Attorney  General  (1967-69). 

The  circumstances  surrounding  his  arrival  at  Justice  indicate  how  ill- 
prepared  the  department  was  for  Richardson. 

First,  when  he  entered  his  office  with  his  own  carry-over  staff  (four  policy 
assistant.s,  his  personal  secretary  and  two  other  clerks)  he  had  to  expropriate 
office  space  from  GrLswold  (his  former  law  profes.sor  at  Harvard)  and  install 
new  telephone  lines  so  that  all  the  staff  could  talk  with  each  other  and  the 
boss. 

Second,  a  staff  plan  to  e.stablish  a  committee  to  study  reorganization  of  the 
department,  which  had  been  studied  by  key  department  officials  for  several 
months,  was  deemed  to  be  so  obvious  in  need  as  to  be  "trite"  by  Richard  G. 
Darman,  a  Richardson  special  assistant  who  is  working  on  management  prob- 
lems. 

The  plan  called  for  the  establishment  of  a  high-level  committee  to  recom- 
mend how  to : 

Elevate  the  management  function  to  a  place  of  power  and  influence  in  the 
department ; 

Create  a  top  structure  with  capability  for  planning,  coherence  and  continuity 
throughout  the  department ; 

Reduce  the  span  of  control  of  the  deputy  attorney  general,  who,  the  report 
said,  has  been  the  "chief  executive  officer"  of  the  department  but  unable  to  give 
it  any  direction. 

Restructuring :  Richardson's  fir.st  significant  organizational  step  was  to  re- 
duce considerably  the  role  of  the  deputy  attorney  general,  now  Joseph  T. 
Sneed,  former  dean  of  the  Duke  Law  School.  In  the  past,  the  deputy  has  been 
the  central  management  figure  in  the  department. 

Sneed's  sole  official  responsibility  will  be  'to  supervise  the  seven  legal 
divisions  and  the  U.S.  attorneys.  The  other  bureaus  and  agencies  will  report 
directly  to  the  Attorney  General  (.see  chart,  p.  1013). 

Richardson  said  he  and  Sneed  "have  a  good  understanding  of  our  own ;  I  feel 
we  should  go  along  with  this  development  of  an  evolving  relationship  as  I  did 
with  Jack  Veneman  (John  G.  Veneman,  undersecretary  of  HEW,  1969-73)  and 
Clements  (W^illiam  P.  Clements  Jr.,  deputy  secretary  of  Defense)." 

Sneed's  reaction  to  the  change  was :  "My  function  is  to  serve  the  Department 
of  Justice  in  whatever  way  is  thought  to  be  most  effective  in  the  mind  of  the 
Attorney  General."  He  had  no  comment  on  press  reports  that  he  would  be 
leaving  the  department. 

Sneed  is  the  highest  ranking  of  several  new  officials  Pre.sident  Nixon  ap- 
pointed to  the  Justice  Department  during  the  Administration's  general  reorga- 
nization following  Mr.  Nixon's  reelection  last  fall.  He  met  the  President  at  a 
White  House  reception  for  Mr.  Nixon's  Duke  Law  School  classmates,  which 
Sneed  was  attending  as  the  school's  dean. 

.3-3-87.5^74 .32 
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To  help  him  manage  the  department,  Richardson  plans  to  name  Jonathan 
Moore  to  a  proposed  position  of  associate  attorney  general.  Moore  served  in  a 
similar  "chief  of  staff"  position  with  Richardson  at  other  departments. 

Richardson's  other  pi-incipal  aides  at  HEW  and  Defense  have  been  named  to 
the  following  staff  positions  at  Justice :  J.  T.  Smith  II,  executive  assistant ; 
Richard  Darman,  special  assistant ;  Richard  E.  Mastrangelo,  associate  deputy 
attorney  general.  Also,  Sol  Lindenbaum,  who  has  served  in  an  administrative 
capacity  for  each  Attorney  General  since  Ramsey  Clark  (1967-69),  will  head 
the  executive  secretariat  that  will  be  responsible  for  directing  communications 
between  Richardson  and  the  rest  of  the  department. 

Planning :  However,  Richardson  said  he  regards  these  organization-chart 
changes  as  less  significant  than  the  imposition  of  new  operational  techniques  on 
the  department.  In  an  interview,  he  said :  "More  important  than  how  responsi- 
bilities will  be  .split  up  is  the  development  of  capabilities  necessary  to  manage 
the  department." 

The  planning  and  evaluation  components  will  be  implemented  not  only  in  the 
Attorney  General's  office,  but  throughout  the  department,  Richardson  said. 

"I  have  always  believed  that  the  planning  capability  at  the  top  of  the  agency 
needs  to  be  matclied  by  corresponding  capabilities  within  the  operating  units." 

Richardson  said  that  the  department,  both  as  a  whole  and  in  its  parts,  now 
lacks  a  mechani.sm  with  broad  planning  and  evaluation  capabilities,  as  well  as 
a  means  to  provide  suitable  "backdrop  assistance  for  management  problems 
across  agency  lines." 

New  unit :  While  the  final  decisions  as  to  details  have  not  yet  been  made, 
Richard.son  is  setting  up  a  planning  unit  to  serve  the  entii'e  department. 
Richardson's  staff  is  developing  the  planning  unit  in  cooperation  with  Edward 
W.  Scott  Jr.,  director  of  the  office  of  management  programs  in  the  Administra- 
tive Division. 

When  it  is  in  operation,  the  Richardson  scheme  would  envision  more  system- 
atic coordination  of  the  following  units  or  functions : 

An  office  of  policy  and  planning  development,  which  would  be  a  vehicle  for 
implementing  the  Administration's  "management  by  ol).iective"  policy  within 
the  department.  (For  background  on  MBO,  see  Vol.  5,  No.  22,  p.  783.) 

A  bureau  of  criminal  statistics,  which  would  serve  a  function  in  crime 
analogous  to  the  Bureau  of  Labor  Statistics  in  economics;  (The  bureau  would 
collect  not  only  the  traditional  "uniform  crime  reports"  of  the  FBI  but  also 
would  provide  nationwide  data  on  topics  such  as  rate  of  convictions,  victim 
outcome,  recidivism,  rehabilitation  and  narcotics  addiction.) 

An  institute  of  criminal  justice,  the  foundation  for  which  could  be  a  similar 
institute  in  LEAA  (see  Vol.  5,  No.  13,  p.  452),  which  would  determine  trends  in 
crime  and  attempt  to  discover  means  to  reduce  crime ; 

An  office  of  management  programs,  which  would  provide  "trouble  shooting" 
on  a  project-by-project  basis  ; 

A  policy  review  staff  to  coordinate  these  functions. 

Richardson  described  the  justification  for  the  proposed  plan  this  way  : 

"You  look  at  the  field  of  criminal  justice,  and  you  see  us  (the  federal 
government)  piimping  millions  of  dollars  into  the  states  (through  LEAA)  for 
more  criminal  justice  planning,  and  they  in  turn  are  passing  out  all  this  money 
to  municipal  and  regional  entities,  and  yet  it  doesn't  appear  to  have  occurred 
to  anyone  that  if  comprehensive  criminal  justice  planning  is  worth  doing  on 
the  state  level,  then  it's  worth  doing  on  the  federal  level." 

He  added  that  once  the  federal  government  has  some  idea  on  how  to  collect 
data  and  provide  planning  and  evaluation  for  the  criminal  justice  system,  "the 
states  will  be  glad  to  get  any  ideas  we  can  give  them." 

Richardson  said,  half  seriously,  that  his  aide  Darman  is  now  the  entire 
counterpart  of  the  Office  of  Planning  and  Evaluation  at  HEW,  which  has 
.several  hundre<l  staffers. 

Coordination :  Implicit  in  his  plan,  he  said,  is  an  attempt,  which  has  not  been 
made  in  the  past,  "to  assure  the  maximum  complementarity  between  what  is 
done  in  the  investigative  processes  to  what  is  done  in  pretrial  procedures, 
probation,  sentencing  and  parole. 

"The  department  embraces  all  of  the  components  of  the  federal  criminal 
justice  system  except  the  courts  ...  so  if  it's  possible  to  use  all  our  agencies  to 
plan  effective  administration  of  criminal  justice  and  thereby  improve  the 
system  in  terms  of  effectiveness  and  results,  then  we  should  be  able  to  make 
the  federal  system  into  a  model  for  the  states." 
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Richardson  stressed  that  the  need  for  "better  coordination  and  communica- 
tions, and  a  higher  degree  of  consistency  in  federal  law  enforcement  policy" 
also  applies  to  the  U.S.  attorneys'  offices. 

Beyond  the  Justice  Department,  Richardson's  ability  to  deal  with  crime  and 
related  problems  will  be  enhanced  by  the  projected  establishment  of  Cabinet- 
level  committees  shaping  Administration  policy  under  the  direction  of  Presiden- 
tial counselor  Melvin  R.  Laird.  Richardson  will  chair  the  committees  on  crime 
l^revention,  drug  abuse  and  civil  rights.  Current  plans  call  for  the  head  staff 
a.ssistant  of  each  of  these  committees  to  report  directly  to  Richardson. 

STRUCTURE 

Of  the  49,000  employees  of  the  Justice  Department,  approximately  20,000 
serve  in  an  investigative  capacity :  another  3,200  are  attorneys.  But,  said 
Cramton,  former  head  of  the  Office  of  Legal  Counsel,  there  is  so  little  attention 
given  to  long-range  solutions  that  "the  Department  of  Justice  might  be  more 
properly  called  "the  department  of  government  litigation.'  " 

Cramton,  now  dean  of  the  Corneell  Law  School,  said,  "Many  of  the  divisions 
of  the  department  act  as  though  they  were  separate  independent  agencies.'  'As 
examples,  he  cited  the  FBI,  Immigration  and  Naturalization  Service  (INS), 
of  the  department  act  as  though  they  were  separate  independent  agencies."  As 
the  new  Drug  Enforcement  Administration  (DEA — formerly  Bureau  of  Narcot- 
ics and  Dangerous  Drugs)  and  the  Law  Enforcement  Assistance  Administra- 
tion (LEAA). 

Organization:  The  department's  existing  organizational  structure  (sec  chart, 
p.  1012)  lists  the  22  divisions  of  the  department,  each  theoretically  reporting  to 
the  Attorney  General  and  deputy  attorney  general. 

Law  office — Of  these  divisions,  seven  litigating  divisions  (tax,  civil,  lands, 
antitrust,  criminal,  civil  rights,  narcotics),  the  solicitor  general  (who  coordi- 
nates the  department's  appearances  in  the  federal  courts  of  appeal  and  the 
Supreme  Court)  and  the  Office  of  Legal  Counsel  (which  gives  "legal  advice"  to 
the  Attorney  General )  account  for  about  3,000  employees. 

A  traditional  view  of  the  Attorney  General's  role  with  regard  to  these  offices, 
as  stated  by  Richard  K.  Burke,  who  retires  July  20  as  deputy  assistant 
attorney  general  (Criminal  Division),  is  that  "the  Attorney  General  is  the 
senior  partner  of  this  tremendous  law  firm  whose  client  is  the  government  of 
the  United  States." 

Richardson  disagreed:  'The  Justice  Department  is  a  law  office  and  is 
concerned  with  the  administration  of  justice  so  it  can't  help  to  have  some 
relationship  with  the  law,"  he  said.  "But,  in  any  event,  I  do  not  believe  the 
department  can  be  effectively  managed  by  someone  who  does  not  immerse 
himself  into  the  substantive  administrative  problems  of  the  department." 

U.S.  attorneys — Most  of  the  cases  actually  argued  for  the  government  are 
argued  by  the  U.S.  attorneys  and  their  a.ssistants. 

Each  nominee  for  U.S.  attorney  is  reviewed  by  the  Attorney  General  and  is 
expected,  by  statute  (28  USC  547),  to  "prosecute  or  defend,  for  the  govern- 
ment, all  civil  action,  suits  or  proceedings  in  which  the  United  States  is 
concerned." 

However,  James  R.  Thompson  Jr.,  U.S.  attorney  for  the  northern  district  of 
Illinois,  said :  "We  make  our  decisions  entirely  on  our  own.  The  Department  of 
Justice  should  not  be  a  monolith  :  it  should  respond  to  the  needs  of  the  local 
communities,  as  determined  by  the  U.S.  attorney." 

Thompson,  who  has  made  his  Chicago  office  into  one  of  the  most  active  U.S. 
attorney  offices  in  the  nation,  said  that  in  his  three  years  in  office  he  has 
annually  determined  the  key  issues — civil  rights  and  pollution  in  the  first  year, 
political  corruption  in  the  second  year  and  narcotics  in  the  third  year. 

He  said  that  the  department's  principal  role  in  the  priority-setting  process 
has  been  to  permit  him  to  expand  his  staff  from  23  to  72.  "Having  built  up  our 
resources  in  each  area,  we  then  go  out  on  our  own."  he  said. 

Former  Solicitor  General  Griswold  agreed  with  the  importance  of  giving 
"local  people  considerable  input  into  management  of  the  department's  affairs, 
even  though  this  may  not  be  desirable  from  a  management  point  of  view.  A 
considerable  measure  of  independence  makes  the  U.S.  attorney's  job  attractive." 

Ralph  n  Erickson,  former  deputy  attorney  general  (1972-73),  said  that  some 
of  the  U.S.  attorneys  operate  their  offices  as  a  "imni-Department  of  Justice." 
He  said  this  is  "undesirable  when  it  leads  to  inconsistency  of  policies,  as  has 
happened  in  a  few  cases." 
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Erickson,  one  of  several  top  Justice  Department  oflScials  whose  resignations 
were  accepted  by  President  Nixon  after  the  November  election,  added  that 
"because  the  U.S.  attorneys  are  tlie  guts  of  the  department,  I  had  planned  to 
have  more  meetings  with  them."  (For  a  report  on  criticism  of  the  method  of 
selecting  the  U.S.  attorneys,  see  Vol.  5,  No.  l(j,  p.  084.) 

Management — Besides  those  parts  of  the  department  that  are  principally 
involved  in  litigation,  there  are  several  agencies  and  bureaus  whose  principal 
function  is  basically  foreign  to  lawyers.  An  example  is  the  Bureau  of  Prisons, 
which  manages  the  federal  correctional  system  with  its  28  major  facilities  and 
23,000  inmates. 

Normal  A.  Carlson,  director  of  the  Bureau  of  Prisons  since  1970,  said :  "We 
are  an  autonomous  bureau  in  a  sense.  Day-to-day  decisionmaking  is  done  at  the 
bureau.  We  turn  to  the  department  for  over-all  policy  and  direction,  but  there 
is  no  significant  difference  from  one  Attorney  General  to  another." 

Carlson  said  that  the  bureau  maintains  its  own  contacts  with  members  of  the 
Senate  and  House  Judiciary  Committees.  As  an  example,  he  said  "Jim  Meeker 
(James  G.  Meeker,  staff  director  of  the  Senate  Judiciary  Subcommittee  on 
National  Penitentiaries),  spends  considerable  time  working  with  us." 

A  more  heralded  example  of  bureau  independence  from  the  department  is  the 
FBI.  (For  hackgrotiml,  see  Vol.  5,  No.  27,  p.  OSS.)  The  bureau's  investigators 
and  agents  account  for  approximately  42  per  cent  of  the  department's  funds, 
exclusive  of  LEAA,  yet,  said  acting  Assistant  Attorney  General  (Administra- 
tive Division)  Glen  E.  Pommerening  : 

"J.  Edgar  Hoover  built  an  organization  in  which  he  asked  for  and  was  given 
considerable  independence  of  action,  and  he  maintained  this  independent  status 
of  the  department  for  40  years.  As  a  result,  the  Administrative  Division  doesn't 
have  much  input  to  the  FBI." 

Besides  the  problem  of  sparse  communication  between  the  Attorney  General's 
office  and  the  bureaus,  there  often  is  less-than-complete  coordination  among  the 
constituent  elements  of  the  department. 

As  an  example,  one  former  high  department  official,  who  did  not  want  to  be 
identified,  said  he  once  called  a  meeting  with  the  heads  of  the  Immigration  and 
Naturalization  Service  and  the  Board  of  Immigration  Appeals,  unaware  of  the 
fact  that  the  two  had  not  spoken  to  each  other  for  several  years 

Attorney  General's  role — Donald  E.  Santarelli,  who  until  his  March  appoint- 
ment as  LEiAA  administrator  served  as  one  of  the  department's  chief  planners, 
said  that  "in  the  past,  the  department  has  been,  to  a  large  extent,  unmanaged." 
He  gave  two  reasons  : 

"There  is  no  'executive'  function  to  the  department.  It  is  like  a  law  office 
responding  to  the  caseload  and  statutory  requirements ;  for  the  most  part,  it  is 
only  reacting  to  external  stimuli. 

"Attorneys  General  have  for  the  most  part  been  lawyers  from  non-manage- 
ment background.  They  are  not  trained  in  executing  or  skilled  in  a  structui-ed, 
orderly  routine  and  delegation  of  powers,  known  as  management." 

Santarelli  said  that  he  thinks  Richardson  will  change  this  cycle  "because  he 
is  more  concerned  with  the  pursuit  of  justice  than  being  just  a  lawyer." 

Richardson  agreed  that  "there  has  been  no  management  existing  in  the  A.G.'s 
office.  The  obvious  explanation  is  that  previous  Attorneys  General  came  to  the 
department  from  their  previous  experience  as  lawyers  and  they  superimposed 
on  their  legal  abilities  some  contribution  to  a  President's  campaign.  The 
combination  of  those  factors,  in  varying  proportion,  has  not  included  experience 
in  the  administration  of  a  large  agency.  The  result  is  that  they  have  tended  to 
deal  with  the  department  as  if  it  were  a  big  law  office  and,  of  course,  this 
function  is  only  a  fraction  of  its  total  responsibility." 

However,  former  Attorney  General  Kleindienst  vigorously  disagreed  with 
those  who  argue  that  the  Attorney  General  ought  to  have  a  management 
background : 

"The  Attorney  General  should  be  a  political  appointment,"  Kleindienst  said. 
"The  President  sets  policies  of  broad  nature  that  he  campaigns  on.  There  are 
some  naive  people  who  think  that  the  Attorney  General  can  be  removed  from 
the  political  processes.  The  administration  of  justice  must  reflect  the  broad 
political  forces." 

Kleindienst  added  that  the  role  of  the  department  is  "limited  to  enforcing 
the  law."  He  specifically  cited  former  Attorney  General  Ramsey  Clark  as  "a 
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compassionate  youug  man,  but  not  a  prosecutor ;  he  should  have  been  a 
caseworker  at  HEW." 

(Clark,  who  was  not  available  for  comment,  wrote  in  the  June  4,  1973,  issue 
of  The  Xation:  "Political  people  have  brought  political  judgments  to  the 
Department  of  Justice  under  President  Nixon.  In  crime  control,  civil  rights 
enforcement  and  1st  Amendment  areas,  among  others,  the  department  took 
political  actions." ) 

Deputy  attorney  general — Another  aspect  of  department  administration  lies 
in  the  position  of  the  deputy  attorney  general.  While  the  department  head  in 
the  past  had  no  professional  policy  assistants  on  his  staff,  his  deputy  usually 
had  a  staff  of  more  than  40,  including  the  executive  officers  for  the  U.S. 
attorneys  and  U.S.  marshals. 

Prior  to  the  Richardson  takeover,  the  deputy's  office  also  included  the  Office 
of  Criminal  Justice  (formerly  headed  by  Santarelli),  which  was  designed  to 
provide  long-range  criminal  Justice  planning,  as  well  as  an  associate  deputy 
attorney  general  for  legislation  who  coordinated  the  department's  congressional 
lobbying.  (This  position  was  held  by  John  Dean  from  early  1969  until  June 
1970.  when  he  was  apiwinted  counsel  to  the  President). 

Former  Deputy  Attorney  General  Erickson  said  his  concern  was  that  "plan- 
ning needed  much  more  attention.  I  wasn't  satisfied  with  the  machinery."  He 
added  that  while  the  Office  of  Criminal  Justice  did  some  planning,  "it  tended  to 
evolve  around  specific  immediate  projects,  and  thus  the  over-all  administration 
of  criminal  justice  had  to  take  a  back  seat." 

Richardson  sharply  criticized  the  office's  performance.  "I  hope  to  convert  it 
into  a  criminal  justice  planning  agency  for  the  entire  department,"  he  said.  "If 
that's  been  its  theoretical  purpose  for  the  past  decade,  the  stress  should  be  on 
'theoretical.'  " 

Erickson  said  the  deputy's  office  "could  very  well  be  changed  so  that  there 
would  be  one  deputy  for  enforcement  and  one  for  litigation."  Other  individuals 
interviewed  voiced  similar  sentiments,  some  indicating  there  should  be  as  many 
as  five  deputy  attorneys  general  to  provide  more  top  management  control. 

But  while  some  of  those  interviewed  echoed  Erickson's  view  that  the  deputy 
attorney  general  should  have  the  principal  administrative  responsibilities  in 
the  department  "because  the  A.G.  has  so  many  other  functions  relating  to  other 
departments  and  the  President  as  the  government's  chief  legal  officer,"  others 
said  there  was  no  valid  reason  to  continue  the  distinction  between  the  Attorney 
General  and  the  deputy. 

Cramton,  the  department's  former  legal  counsel,  said  consideration  ought  to 
be  given  to  merging  the  offices  of  the  Attorney  General,  the  deputy,  the 
Solicitor  General  and  the  legal  counsel  to  form  a  planning  office,  so  that  the 
department  could  take  "a  broad  view  of  the  administration  of  the  court 
system." 

He  added :  "We're  woefully  ignorant  of  the  operations  of  the  court  system, 
and  need  a  social  service  capability  to  find  out  what's  going  on."  However, 
Cramton  said,  "Rooney  (John  J.  Rooney,  D-N.T.,  chairman  of  the  House 
Appropriations  Subcommittee  on  State.  Justice,  Commerce,  and  the  Judiciary) 
has  not  been  prepared  to  come  up  with  the  money  which  is  needed." 

Data  control — Symptomatic  of  the  department's  lack  of  planning  capability  is 
its  inability  to  maintain  even  relatively  primitive  data  on  the  cases  its 
attorneys  are  prosecuting. 

In  1953.  the  department  established  an  a\itoraated  docket  and  reporting 
system  to  keep  track  of  its  workload.  This  was  later  upgraded  to  the  so-called 
"JIMS"  (justice  information  management  system)  to  receive  data  from  the 
U.S.  attorneys. 

However,  a  recent  report  of  the  Office  of  Management  Programs  in  the 
Administrative  Division  said  tliat,  with  one  exception,  "no  person  interviewed 
felt  that  the  system  produced  information  worthy  of  reliance."  Estimates  of 
error  varied  from  30  per  cent  to  4.5  per  cent.  The  report  said  data  received 
from  U.S.  attorneys  is  from  one  to  three  months  out  of  date. 

Leo  M.  Pellerzi,  former  assistant  attorney  general  (Administrative  Division, 
1968-73),  said  the  department  had  "no  accounting  of  the  amount  of  manpower 
each  case  took. 

"The  department  headquarters  doesn't  even  have  the  concept  of  managing 
the  U.S.  attorneys  as  a  field  establishment. 
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'This  is  not  a  question  of  controlling  the  ideas  or  suggesting  a  course  of 
action  for  a  U.S.  attorne.y :  what  we  are  talking  about  is  giving  him  the 
aUnnnistrative  support,  information,  and  policy  guidance  he  needs  to  do  his  job 
effectively,  and  insulate  him  from  local  pressures." 

Earlier  reform  efforts :  During  the  past  decade,  there  have  been  some 
relatively  feeble  efforts  to  attempt  to  come  to  grips  with  the  department's  lack 
of  over-all  management.  The  problem  was  highlighted  as  far  back  as  1952  when 
a  private  consultant  (Griffenhagen  and  Associates)  concluded  in  a  study  of  the 
department  that  there  was  : 

No  top-level  management  attention  ; 

Inade(iuate  staff  assistance  to  top  management; 

No  sui)ervision  and  coordination  of  the  litigating  offices. 

Andretta — Ernest  C.  Friesen  Jr.,  former  assistant  attorney  general  (Adminis- 
trative Division,  1966-68),  said  that  a  principal  reason  for  the  lack  of  manage- 
ment was  "the  close  and  effective  relationship"  that  his  predecessor  of  20 
years,  Salvador  A.  Andretta,  had  with  Rooney's  appropriations  subcommittee. 

Other  former  and  present  department  employees  said  the  Andretta-Rooney 
relationship  resulted  in  a  particularly  disorderly  situation  in  the  department 
when  Hoover  and  other  bureau  heads  rebelled  against  Andretta's  budget- 
making  policy,  with  the  result  that  many  divisions  and  bureaus  went  their 
separate  ways  and  worked  out  their  budget  informally  with  Rooney. 

Clark — When  Ramsey  Clark  succeeded  Nicholas  deB.  Katzenbach  as  Attor- 
ney General  in  1967,  he  told  associates  one  of  his  prime  objectives  was  to  make 
the  dei)artment  operate  better.  At  the  same  time,  the  Bureau  of  the  Budget 
was  attempting  to  implement  its  "PPB"  (planning,  programming,  budget) 
concept  across  the  government.  (For  a  report  on  PPB  and  its  successor,  see 
Vol.  5,  No.  22,  p.  788.) 

Hugh  Nugent,  who  was  Clark's  principal  assistant  for  planning,  said  this 
program  "created  an  awful  shock  at  the  department.  While  two  or  three 
division  lieads  used  it  as  an  opportunity  to  reform,  many,  such  as  the  FBI, 
went  through  superficial  compliance  but  were  constantly  subverting  us  on  tlie 
Hill."  Nugent  said  Rooney's  subcommittee  never  appropriated  any  money  for 
the  PPB  system. 

"As  a  result,  the  Attorney  General  had  no  management  capacity  even  if  he 
wanted  it,"  Nugent  said. 

With  the  replacement  of  Andretta  with  Friesen  in  1966,  Clark  attempted  to 
reorganize  the  budget  along  11  program  lines  (civil  rights,  internal  security, 
crime,  corrections,  law  enforcement  assistance,  drug  abuse,  immigration  and 
naturalization,  government  representation,  judiciary  support,  antitrust  and 
general  support). 

The  objective  Nugent  said,  was  to  include  under  each  program  the  agencies 
involved  in  that  area.  The  result  would  be  that  the  Attorney  General  could 
look  at  a  problem  by  subject  area,  rather  than  along  organizational  lines. 
'•Although  it  did  help  us  to  better  identify  the  issues,  and  to  allocate  resources 
and  manpower  within  the  divisions,  the  effect  was  minimal,"  Nugent  said. 

Mitchell.  Kleindienst — While  Mitchell  was  Attorney  General,  Kleindienst  was 
deputy  attorney  general  and  the  oiierational  chief  of  the  department. 

In  an  interview.  Kleindienst  said  that  as  deputy  he  kept  in  close  personal 
contact  with  the  principal  bureau  and  division  heads,  holding  hour-long  policy 
discus.sions  on  a  daily  rotating  basis  with  each  individual,  as  well  as  weekly 
luncheon  sessions  with  a  group  including  the  assistant  attorneys  general  and 
his  own  key  staff  members.  He  emphasized  that  these  meetings  primarily  were 
policy  discussions  and  that  he  made  no  attempt  to  interfere  with  operations. 
When  he  succeeded  Mitchell,  he  said,  his  pattern  of  operation  remained 
virtually  intact. 

Kleindiensfs  top  aides,  including  Santarelli,  Dean  and  Wallace  H.  Johnson 
(later  a  Senate  liaison  for  the  White  House,  and  now  assistant  attorney 
general  for  the  Land  and  Natural  Resources  Division)  provided  assistance  in 
department  management,  criminal  justice  planning  and  legislation.  Kleindienst 
said  tlie  budget  process  in  cooperation  with  the  division  and  bureau  heads  was 
"key  to  our  policy  planning." 

Asked  about  the  need  for  more  staff  in  the  Attorney  General's  and  deputy's 
offices,  Kleindienst  said  he  preferred  to  run  the  department  through  the 
assistant    attorneys    general,    and    to    leave    himself    sufficient    time    to    make 
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speeches  across  the  country.  "Opening  himself  to  the  public  in  order  to  talk 
about  the  department  is  an  important  role  of  the  Attorney  General,"  he  said. 

AVhite  House  involvement — Three  men  who  served  in  top  capacities  under 
Kleindienst,  each  of  whom  recently  left  the  department,  said  that  during  the 
last  four  years  the  White  House  persistently  involved  itself  in  Justice  Depart- 
ment decisionmaking. 

Former  Solicitor  General  Griswold  said,  "There  has  been  a  considerable 
effort  to  make  Justice  Department  decisions  in  the  White  House  in  this 
Administration  which  I  and  others  attempted  to  resist." 

Another  former  high  Justice  official,  who  did  not  want  to  be  named,  said: 
"While  I  was  at  the  department,  it  was  difficult  to  determine  how  our  policy 
was  made  because  of  the  continual  White  House  concern  over  the  department 
and  their  effort  to  cover  up  Watergate.  It  wasn't  even  clear  who  was  running 
our  actions  from  the  White  House — (former  Presidential  aides  H.R. )  Halde- 
man,  (John  D. )  Ehrlichman,  Dean,  (Egil)  Krogh  (Jr.),  the  Domestic  Council 
and  so  on." 

David  L.  Norman,  a  career  servant  who  became  assistant  attorney  general 
(Civil  Riglits  Division,  1971-73)  and  is  now  a  judge  of  the  D.C.  Superior  Court, 
said : 

"There  was  high-level  dis.satisfaction  by  .people  at  Justice  with  the  White 
House.  The  problem  was  that  White  House  staffers  were  more  involved  in  oiir 
activities  than  in  the  past,  and  when  there  was  disagreement,  the  White  House 
staffer  usually  won." 

OUTLOOK 

In  Elliot  Richardson,  the  department  has  at  the  top  a  lawyer  who  relishes 
the  art  of  management. 

The  upcoming  months  are  likely  to  include  operational  changes  unprece- 
dented in  the  department's  history.  Richardson  and  his  staff  emphasize  that  the 
changes  will  be  gradual,  and  that  there  is  no  sense  of  crisis. 

But  the  Watergate  scandal  has  shaken  both  the  self-confidence  and  the  public 
confidence  in  the  Justice  Department.  The  challenge  of  being  Attorney  General, 
which  Richardson  at  first  undertook  reluctantly,  is  an  impressive  one — to  turn 
the  department  away  from  the  events  of  the  past  year,  then  redefine  its  goals 
and  make  it  operate  in  an  efficient  manner  in  pursuit  of  the  new  goals. 

Darman,  Richardson's  planning  assistant,  said,  "The  Justice  Department  may 
not  be  so  big  to  administer  as  HEW  or  Defen.se,  but  it  is  perhaps  a  greater 
intellectual  and  policy  planning  challenge." 


[Reprinted  by  permission,  National  Journal,  vol.  5,  No.  28,  Dec.  1,  197.3] 

Justice  Report/U.S.  Attorneys  Push  Wide-Ranging  Study  To  Gain  Larger 

Role  in  Law  Enforcement  Policy 

(By  Richard  E.  Cohen) 

For  individuals  and  businesses  alike,  the  United  States  Attorneys  represent 
the  front  line  in  federal  law  enforcement.  In  investigating  and  prosecuting 
political  corruption,  criminal  conspiracy,  environmental  offenses  and  a  host  of 
other  federal  statutes,  the  U.S.  Attorneys  emerge,  in  the  public  eye,  as  the  local 
enforcers  of  the  federal  law. 

But  many  U.S.  Attorneys  have  become  increasingly  restive  about  their  role 
and,  ill  particular,  their  relationship  \\ith  the  Justice  Department.  They  believe 
that  Justice  does  not  consider  adequately  their  views  in  determining  federal 
law  enforcement  policy  and  case  priorities. 

Each  of  the  94  U.S.  Attorneys  is  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate.  Traditionally,  the  President  seeks  out  and  receives 
tlie  recommendations  of  the  key  party  officials  of  the  state  in  which  the  U.S. 
Attorney  is  to  be  nominated.  For  many  U.S.  Attorneys,  the  position  has  been  a 
short-tei'm,  often  honorary  appointment  he  holds  prior  to  being  appointed  a 
federal  judge,  seeking  other  political  office  or  pursuing  a  prosperous  legal 
practice.  As  a  result,  many  have  been  content  to  act  as  the  government's 
barrister  in  routine  case.s,  and  to  let  Justice  and  the  client  agencies  handle  the 
more  complex,  important  cases. 
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But  several  examples  in  recent  years  demonstrate  the  increasing  activism  of 
U.S.  Attorneys  and  their  impact  on  the  legal  process: 

The  sweeping  investigation  of  political  corruption  in  Maryland  by  George 
Beall,  which  resulted  in  the  resignation  and  conviction  for  tax  evasion  of  Vice 
President  (1969-73)  Spiro  T.  Agnew ; 

The  inquiry  by  James  R.  Thompson  Jr.  of  the  Northern  District  of  Illinois 
into  the  practices,  including  bribery,  of  Illinois  race^track  owners,  which 
resulted  in  the  conviction  of  U.S.  Circuit  Court  of  Appeals  Judge  Otto  Kerner 
for  criminal  conspiracy  and  several  other  offenses  ; 

Investigations  by  U.S.  Attorneys  that  have  resulted  in  convictions  for  envi- 
ronmental offenses,  primarily  dumping  of  industrial  waste,  in  several  parts  of 
the  country. 

Now,  the  U.S.  Attorneys  have  established  an  advisory  committee  to  catego- 
rize their  shared  problems  and  recommend  solutions.  The  advisory  committee 
was  established  during  the  five-month  tenure  of  Elliot  L.  Richardson  as 
Attorney  General,  but  has  continued  its  work  since  Robert  H.  Bork  became 
acting  Attorney  General  Oct.  20,  and  members  hope  to  convince  whomever 
becomes  the  permanent  Attorney  General  of  the  importance  of  their  project. 

Role  :  The  U.S.  Attorneys  and  the  Justice  Department  form  "one  of  the  most 
queer  and  amorphous  relationships  in  Washington,"  said  Alan  G.  Kirk  II, 
general  counsel  of  the  Environmental  Protection  Agency  (EPA). 

Kirk  explained  that  while  most  federal  field  officers  have  a  direct  "master- 
servant  relationsliip"  with  the  department  in  Washington,  the  U.S.  Attorneys 
do  not  view  their  role  from  that  perspective  since  the  President  appoints  them. 
So,  "they  are  very  independent,  and  there  is  a  different  level  of  enforcement  of 
various  laws  across  the  country,"  Kirk  .said. 

Kirk's  office  is  developing  plans  to  work  with  U.S.  Attorneys  across  the 
country  on  a  deluge  of  environmental  law  enforcement  suits  that  EPA  expects 
to  file  in  1974. 

Because  U.S.  Attorneys  must  receive  the  approval  of  Justice  Department 
staffers  before  they  can  prosecute  or  defend  certain  cases  in  court,  the 
bureaucratic  frustrations  and  in-fighting  often  extend  in  both  directions. 

Many  members  of  the  advisory  committee  say  they  expect  to  give  special 
attention  to  the  lack  of  an  adequate  mechanism  for  the  U.S.  Attorneys  to 
communicate  to  Washington  their  policy  views  and  recommendations  for  han- 
dling the  bulging  caseload. 

"When  we  bellow  loud  enough  we  are  heard,  but  a  system  requiring  us  to 
bellow  is  not  the  best  system.  The  advisory  committee  will  be  useful  if  it  can 
lower  the  decibel  rate  and  increase  the  input  rate,"  said  Richard  L.  Thorn- 
burgh.  U.S.  Attorney  for  the  AVestern  District  of  Pennsylvania. 

Because  the  U.S.  Attorneys  u.sually  serve  only  for  a  limited  number  of  years, 
are  s-cattered  across  the  country  and  often  have  different  case  interests  and 
career  ambitions,  Justice  Department  officials  traditionally  have  not  sought 
their  views  on  many  matters  affecting  litigation.  Irving  Jaffe,  acting  assistant 
attorney  general  (Civil  Division),  said,  "the  U.S.  Attorneys  are  part  of  the 
Department  of  Justice,  and  subject  to  the  Attorney  General's  control." 

In  instances  where  handling  of  a  ca.se  "might  raise  a  novel  question,  lead  to 
a  broad  range  of  litigation  or  is  particularly  sensitive,"  Jaffe  said,  the  Civil 
Division  sometimes  takes  over  the  case  without  consulting  with  the  U.S. 
Attorney.  "The  U.S.  Attorney  may  be  upset,  but  he  usually  recognizes  the 
Attorney  General  must  make  the  litigative  judgment,"  said  Jaffe. 

Ralph  B.  Guy  Jr.,  U.S.  Attorney  for  the  Eastern  District  of  Michigan, 
summarized  the  dilemma  from  the  perspective  of  the  U.S.  Attorneys : 

"The  Justice  Department  has  a  large  nucleus  of  career  people  while  the  U.S. 
Attorneys  come  and  go.  By  the  time  we  get  a  feel  of  the  role,  we're  not 
infrequently  on  the  way  out.  The  advisory  committee  will  study  this  lack  of 
continuity — whether  we  should  establish  some  type  of  limited  tenure  for 
assistance  U.S.  attorneys  in  order  to  develop  a  cadre  of  top  professionals  in  the 
U.S.  Attorney  offices." 

Criminal  caseload:  Another  key  factor  affecting  the  U.S.  Attorney-Justice 
Department  relationship  is  the  marked  predilection  of  U.S.  Attorneys  toward 
trying  criminal,  as  opposed  to  civil,  cases.  Various  reasons  are  given  for  this 
emphasis— demands  of  the  courts,  publicity-seeking  and  "cops  and  robbers" 
impulses  by  the  U.S.  Attorneys  and  increased  sophistication  of  civil  cases.  But, 
whatever  the  explanation,  some  U.S.  Attorneys  spend  as  much  as  90  per  cent  of 
their  office  time  on  criminal  cases. 
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One  effect  has  been  to  lend  a  regional  tinge  to  decisions  on  the  litigation  of 
most  criminal  violations,  and  a  more  unified,  national  tinge  to  the  litigation  of 
civil  cases.  A  change  in  this  relationship  could,  for  example,  give  the  U.S. 
Attorney  more  discretion  and  resources  to  prosecute  federal  antitrust,  tax  or 
civil  rights  violations. 

Advisory  committee :  Five  subcommittees  of  the  U.S.  Attorneys  Advisory 
Committee  have  been  created  to  examine  various  elements  of  the  relationship 
between  "the  field"  and  "Washington."  These  subcommittees  will  study  the 
following  subject  areas : 

Federal  investigative  agencies ; 

Case  referral  and  the  allocation  of  case  responsibility  ; 

Coordination  of  new  departmental  legislation  and  court  rules ; 

Professional  proficiency  and  communications ; 

Liaison  with  the  Justice  Department  field  offices  and  operations,  particularly 
the  organized  crime  strike  forces. 

Judges'  criticism:  The  work  of  the  committee  comes  in  the  wake  of  increas- 
ingly critical  comments  by  federal  judges  about  the  effectiveness  of  federal 
criminal  prosecution. 

Most  of  the  judges  responding  to  a  1972  staff  survey  of  the  Senate  Judiciary 
Subcommittee  on  Criminal  Laws  and  Procedures,  chaired  by  Sen.  John  L. 
McClellan,  D-Ark.,  were  critical  of  the  staffing  of  U.S.  Attorney  offices,  citing  it 
as  one  reason  for  a  decline  from  85  per  cent  to  68  per  cent  in  the  rate  of 
federal  convictions.  {For  more  on  the  judges'  comments,  see  Vol.  5,  No.  16,  p.  5 

8.',.) 

Typical  of  the  views  of  the  judges  was  that  expressed  by  Senior  Judge 
Charles  E.  Wyzanski  Jr.  of  the  U.S.  District  Court  for  Massachusetts,  when  he 
stated  in  court  Feb.  16,  1972  : 

"I  do  not  intend  to  solicit  or  take  depo.sition  recommendations  from  little 
boys  in  the  United  States  Attorneys'  offices." 

U.S.  ATTORNEYS 

Most  U.S.  Attorneys  view  their  role  as  that  of  foot-soldier.s,  fighting  in  the 
trenches  to  defend  the  policies  and  practices  of  the  federal  agencies.  The  view 
is  reflected  in  the  following  statements : 

"We're  the  ones  doing  the  work  and  day-to-day  litigation.  While  many  policy 
decisions  are  made  at  the  Justice  Department,  the  beat  goes  on  here,"  said 
Richard  Thornburgh  of  Pittsburgh. 

"From  what  I've  seen  in  New  England,  the  U.S.  Attorneys  have  done  a  good 
job.  The  problems  for  the  Justice  Department  have  been  centered  in  Washing- 
ton, not  on  the  good  being  done  in  the  field.  More  attention  should  be  given  to 
the  good  efforts  out  here,"  said  Lincoln  C.  Almond,  U.S.  Attorney  in  Rhode 
Island. 

Offices :  There  are  94  U.S.  Attorneys,  one  in  each  federal  judicial  district. 
Each  state  has  at  least  one  district  of  its  own ;  California  and  New  York  each 
have  four. 

The  size  of  the  94  offices  varies.  The  four  offices  with  the  largest  number  of 
assistant  U.S.  attorneys  (the  title  given  to  each  lawyer  in  the  office)  are 
District  of  Columbia  (154),  Southern  District  of  New  York  (93),  Central 
District  of  California  (77)  and  Northern  District  of  Illinois  (72).  However,  55 
of  the  94  offices  have  fewer  than  10  assistant  U.S.  attorneys,  and  many  have  as 
few  as  two  or  three. 

Dean  C.  Smith,  chairman  of  the  advisory  committee,  said :  "Some  U.S. 
Attorneys  feel  they  don't  have  enough  assistants.  When  we  ask  the  department 
for  more  help,  we  don't  always  receive  it." 

The  resTionsibilities  of  the  U.S.  Attorney  vary  depending  on  the  size  of  his 
office.  In  a  smaller  office,  he  is  likely  to  appear  in  court  frequently  and  will 
have  re&ijonsibility  for  processing  a  share  of  the  routine  caseload.  In  a  larger 
office,  his  role  often  is  more  similar  to  that  of  the  senior  partner  in  a  large 
'private  law  firm,  and  much  of  his  time  is  devoted  to  administration  and 
allocation  of  resources. 

According  to  Philip  H.  Modlin,  director  of  the  executive  office  for  U.S. 
Attorneys,  1,305  assistants  have  been  authorized  and  1,211  are  now  on  duty. 
Modlin  said  that  the  gap  is  created  'by  normal  staff  turnover  and  the  six-  to 
eight-week  period  normally  required  to  process  the  application  of  a  new 
(assistant. 
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'  Training :  Modlin's  oflSce  supervises  tlie  initial  training  of  assistant  U.S. 
attorneys,  who  often  take  the  position  as  their  first  full-time  job  upon  graduat- 
ing from  law  school.  A  four-day  orientation  by  department  officials  in  Washing- 
ton, and  a  week  of  training  on  prosecutorial  techniques,  are  the  principal 
components  of  the  initiation  to  their  i)ositions. 

Each  U.S.  Attorney  and  assistant  U.S.  attorney  also  is  given  a  three-volume 
manual  containing  a  uniform  standard  of  practice  and  procedural  aids  for 
litigating  a  case.  The  department  has  ruled  the  manual  an  "internal  document," 
one  not  subject  to  public  insi^ection  under  the  terms  of  the  Freedom  of 
•Information  Act  (SO  Stat  383).  (One  career  attorney  at  Justice  called  the 
manual  "a  useless  publication.") 

The  department  also  sends  once  every  two  weeks  to  each  of  its  lawyers  in 
the  field  a  bulletin  listing  recent  developments  in  the  law. 

Former  Solicitor  General  (1967-73)  Erwin  N.  Griswold  said  the  selection  and 
training  of  staff  varies  from  district  to  district.  "Some  offices  struck  me  as 
relatively  weak,  depending  on  who  is  the  U.S.  Attorney  and  his  chief  assistant 
responsible  for  staffing,"  Griswold  said.  "Because  it's  not  feasible  for  Washing- 
ton to  make  the  decisions  in  the  field,  it's  Washington's  job  to  make  sure  there 
are  first-class  people  there." 

Modlin :  As  the  head  of  the  executive  office  of  U.S.  Attorneys,  Philip  Modlin 
is  the  principal  official  in  the  Justice  Department  supervising  the  work  and 
representing  the  interests  of  the  U.S.  Attorneys.  He  reports  to  the  deputy 
attorney  general,  a  position  now  vacant.  Modlin,  47,  is  a  former  labor  lawyer 
"who  has  served  in  various  administrative  capacities  at  Justice  for  the  past  15 
years. 

Federal  regulations  provide  that  the  function  of  the  office,  which  was 
established  in  1953,  is  to  "provide  general  executive  assistance  and  supervision 
of  the  offices  of  the  U.S.  Attorneys,  and  coordinate  and  direct  the  relationships 
of  agencies  of  the  department  with  such  offices." 

Modlin  said  that  his  office  deals  mainly  in  liaison  and  support  services  and 
does  not  deal  with  policy  matters.  "The  U.S.  Attorneys  generally  have  tried  to 
work  out  their  problems  with  the  legal  divisions  of  the  department.  If  they 
can't,  they  come  to  me  as  a  representative  of  the  deputy  attorney  general  to 
bring  the  problem  to  his  attention." 

Wallace  H.  Johnson,  assistant  attorney  general  (Land  and  Natural  Resources 
Division),  said,  "If  the  U.S.  Attorneys  are  to  play  more  of  a  policy  role  in  the 
department,  Modlin's  office  would  be  an  appropriate  vehicle."  Johnson,  who 
served  in  the  deputy  attorney  general's  office  from  1969  to  1971  and  then  in  the 
White  House  congressional  relations  office  before  returning  to  Justice  this  year, 
said  that  he  now  deals  with  Modlin  on  "nuts  and  bolts,"  but  generally  not  on 
policy  or  litigation  matters. 

Meetings :  The  principal  vehicle  for  the  U.S.  Attorneys  to  determine  whether 
and  on  what  matters  they  share  concern,  and  for  them  to  meet  on  a  group 
basis  with  top  Justice  Department  officials,  has  been  a  series  of  meetings 
around  the  nation.  Modlin  coordinated  the  meetings.  During  the  1960s,  the 
department  held  meetings  every  year  or  two  of  all  the  U.S.  Attorneys  to  give 
them  updates  of  the  law,  seminars  on  new  developments  and  an  opportunity  to 
meet  their  colleagues. 

When  Richard  G.  Kleindienst  became  deputy  attorney  general  in  1969,  he 
initiated  a  series  of  regional  meetings  of  U.S.  Attorneys  to  permit  more 
frequent  and  informal  contact  with  top  department  officials. 

"This  was  a  unique  contribution  to  Justice  by  increasing  communications 
between  Washington  and  the  field  through  disseminating  policy  and  developing 
a  cohesive  bunch  of  guys  with  great  comradeship,"  Kleindienst  said  in  an 
interview  after  he  resigned  as  Attorney  General  April  30. 

However,  Dean  Smith,  chairman  of  the  U.S.  Attorneys'  Advisory  Committee, 
said  even  the  regional  meetings  were  "not  enough"  because  the  format  of  the 
meetings  was  "multi-purpose  and  an  hour  with  the  Attorney  General  or  deputy 
attorney  general  is  not  enough  for  a  meaningful  input." 

ADVISORY  COMMITTEE 

The  U.S.  Attorneys'  Advisory  Committee,  which  has  16  members  representing 
large  and  small  offices  across  the  country,  was  created  to  provide  a  means  to 
develop  an  approach  to  determining  the  issues  and  problems  on  which  a 
consensus  may  exist  among  the  U.S.  Attorneys. 
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Background :  The  genesis  of  the  committee,  according  to  Modlin,  began  early 
in  1973  at  a  regional  meeting  in  Jacksonville,  Fla.,  where  a  number  of  U.S. 
Attorneys  discussed  how  they  could  present  their  views  to  the  department  on 
the  criminal  code  reform  proposal  Justice  then  was  drafting.  {For  background 
on  legislation  to  revise  the  federal  criminal  code,  see  Vol.  5,  Xo.  13,  p.  535.) 

At  the  June  U.S.  Attorney. s'  conference  in  Chicago,  there  was  further 
di.scussion  by  many  U.S.  Attorneys  of  the  communications  problem  with  Wash- 
.loj  .i:r»u.T044v  -S',!  'r>s.T()y\:  -y  4.w<ioh  'iiosp-UJiioTn  o;  Je44r>i  n  a'^ui'  i;  ui  •no4Sui 
the  Eastern  District  of  New  York  and  now  vice-chairman  of  the  advisory 
committee,  summarized  their  views  : 

"The  structure  of  the  United  States  Attorneys'  meetings  should  be  reviewed. 
The  present  structure  supports  the  belief  and  feeling  that  there  is  a  misalloca- 
tion  of  manpower  and  an  improper  structure  of  'thinking  power.'  Precisely  put, 
the  United  States  Attorneys'  conference  consists  of  Unite^l  States  Attorneys 
listening  to  assistant  attorneys  general  and  other  officers  di.scussing  an  'over- 
view' which  is  not  related  to  the  in-depth  problems  actually  experienced  by  the 
United  States  Attorneys  in  effectuating  department  policy. 

"The  primary  purpose  .should  be  one  where  the  assistant  attorneys  general 
and  other  officers  receive  input  from  the  United  States  Attorneys  in  order  to 
evaluate  what  is  actually  happening  on  the  performance  level.  .  .  .  Further,  the 
substantive  input  at  the  conferences  are  minimal  and  do  not  generally  add  to 
the  fund  of  understanding,  although  individual  contact  is  particularly  helpful." 

First  meeting :  Richardson  announced  the  appointment  of  the  advisory  com- 
mittee Sept.  2U:  its  tirst  meeting  was  held  in  Washington  the  next  day. 
Subsequent  meetings  of  the  full  committee  were  held  the  following  month  in 
Kan.'^as  City  and  Wa.shington.  Chairman  Smith  in  a  memorandum  to  all  U.S. 
Attorneys  summarized  the  Sept.  21  meeting : 

'•I  think  it  would  be  correct  in  interpreting  the  consensus  as  one  of  shock  at 
the  realization  that  the  Attorney  General  seriou.sly  intends  that  the  United 
States  Attorneys  assume  a  significant  role  in  determining  future  policies, 
programs  and  organization  of  the  Department  of  Justice.  The  shock  comes  not 
from  any  lack  of  confidence  in  the  Attorney  General,  but  because  it  is  such  a 
startlingly  new  program." 

Smith,  who  in  that  memorandum  urged  his  colleagues,  "don't  let  this  oppor- 
tunity slip  by,"  said  in  an  interview  after  Richardson's  Oct.  20  resignation  that 
"the  committee  was  appointed  by  the  Attorney  General  who  happened  to  be 
Elliot  Richardson.  Bork  told  me  he  wanted  the  committee  to  continue  its  work. 
It  remains  to  be  seen  whether  the  future  Attorney  General  \\-ill  feel  the  .same, 
but  we  will  probably  recommend  that  it  continue  and  that  we  can  be  of 
as.sistance  to  him  in  examining  our  problems.  Generally,  I  think  it  is  the  .sense 
of  the  U.S.  Attorneys  that  we  have  reached  a  time  to  reevaluate  our  role  vis-a- 
A'is  the  legal  divisions  of  the  Justice  Department. 

(For  background  on  Richardson's  views  and  efforts  concerning  Justice  De- 
partment reorganization,  see  Vol.  5,  No.  28,  p.  1011.) 

Subcommittees :  The  five  subcommittees  of  the  advisory  committee  will 
perform  the  principal  investigations  and  present  recommendations  to  the  com- 
mittee before  they  are  submitted  to  the  Attorney  General.  Smith  said  the 
committee,  which  will  do  most  of  its  work  without  staff  assistance,  hopes  to 
have  .some  preliminary  reports  ready  by  early  1974.  In  a  series  of  interviews, 
NJR  discussed  with  each  subcommittee  chairmani  the  mandate  of  his  panel. 

Field  offices — The  field  offices  subcommittee,  under  Pitt.sbTirgh's  Thornburgh 
and  his  co-chairman,  James  L.  Browning  of  the  Northern  District  of  California, 
primarily  will  be  concerned  with  the  operation  of  the  18  organized  crime  strike 
forces  of  the  Justice  Department.  (For  background  on  federal  strike  forces,  see 
Vol.  3.  No.  43,  p.  2131.) 

"The  potential  for  misunderstanding  and  friction  exists  when  you  have  two 
offices  with  a  similar  mandate,"  Thornburgh  said.  "The  subcommittee  will 
consider  whether  change  is  desirable  in  the  strike  force  operation  and  whether 
it  can  be  done  while  .still  maximizing  impact." 

A  similar  study  of  the  future  of  the  .strike  forces  currently  is  under  way  in 
the  Justice  Department.  Henry  E.  Peter.sen,  assistant  attorney  general  (Crimi- 
nal Division),  who  developed  the  idea  in  the  mid-1960s  when  he  was  chief  of 
the  division's  organized  crime  and  racketeering  section,  said  : 

"The  Department  of  Justice  always  has  the  role  of  the  strike  forces  under 
study.  They  won't  exi.st  in  perpetuity.  It's  been  a  better  way  of  doing  things. 
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but  there  may  be  an  even  better  way.  In  the  past,  the  U.S.  Attorneys  were 
tried  and  proved  generally  unsatisfactory  on  a  program  basis.  That's  one 
reason  we  set  up  the  strilie  forces." 

Robert  M.  Morgenthau,  former  U.S.  Attorney  (1961-62,  1963X70)  for  the 
Southern  District  of  New  York,  who  prosecuted  several  organized  crime  cases, 
called  the  strike  forces  a  "bad  concept"  and  said  they  should  be  u.sed  only 
when  a  U.S.  Attorney  cannot  cope  with  a  case  because  it  is  too  big.  "In  the 
past,"  Morgenthau  said,  "strike  forces  have  been  sent  in  where  they  have  not 
been  needed ;  this  has  created  a  problem  of  investigative  agencies  not  knowing 
where  to  take  tlieir  evidence. 

"If  the  U.S.  Attorney  can't  do  the  job,  then  Justice  should  get  rid  of  him  if 
he's  not  professionally  competent." 

Investigative  agencies — The  mandate  of  the  investigative  agencies  subcom- 
mittee, as  set  by  the  advisory  committee,  is  to  study  the  quality  and  control  of 
the  work  of  the  investigative  agencies  with  whom  U.S.  Attorneys  deal  regu- 
larly. The  agencies  include  not  only  those  within  the  Justice  Department,  such 
as  the  Federal  Bureau  of  Investigation  and  the  Drug  Enforcement  Administra- 
tion, but  also  agencies  such  as  the  Internal  Revenue  Service  and  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  both  in  the  Treasury  Department. 

The  subcommittee  chairman,  William  C.  Smitherman,  U.S.  Attorney  for 
Arizona,  said  that  U.S.  Attorneys  have  to  be  careful  in  making  recommenda- 
tions about  non-Justice  Department  agencies  because  "other  Cabinet  heads  are 
involved."  He  said  that  while  "we'i-e  not  concerned  with  the  adequacy  of 
performance  among  the  investigators,  perhaps  there  is  a  need  for  more  exper- 
tise." 

Caseload — In  response  to  their  increased  caseload,  which  has  approximately 
doubled  since  1962,  (see  chart,  page  1785)  the  U.S.  Attorneys  have  grown 
increasingly  concerned  about  the  sufficiency  of  tlieir  own  manpower  and  re- 
sources, and  whether  there  are  too  many  restrictions  from  the  legal  divisions 
in  Washington. 

Robert  Morse  of  New  York,  vice-chairman  of  the  advisory  committee  and 
chairman  of  the  subcommittee  on  case  referral  and  the  allocation  of  case 
responsibility,  said  the  subcommittee  will  address  whether  there  is  a  need  for 
decentralization  of  decision  making.  "We  need  an  over-all  structure  in  which 
management  decision  can  be  better  made  so  there  w^on't  be  too  much  emphasis 
on  the  department's  manpower."  He  suggested  that  attorneys  now  working  in 
Washington  "might  be  better  off"  working  in  a  U.S.  Attorney's  office. 

Morse's  view  is  subject  to  some  dispute  at  Justice.  Irving  Jaffe,  acting  head 
of  the  Civil  Division,  said  the  need  for  consistency  and  the  muting  of  local 
interests  require  his  division  to  give  "a  bulk  of  our  work  to  supervision  and 
advice  even  if  they  (U.S.  Attorneys)  don't  want  it.'' 

Whitney  North  Seymour  Jr.,  former  U.S.  Attorney  (1970-73)  for  the  South- 
ern District  of  New  York,  voiced  a  similar  sentiment.  Referring  to  "the  lack  of 
direction  and  coordination  in  some  areas,"  Seymour  said  that  his  office  never 
prosecuted  anyone  for  simple  possession  of  marijuana  while  another  district  in 
the  country  this  year  made  the  prosecution  of  such  an  offense  "a  major  part  of 
its  work."  This  disparity  points  up  the  "great  need  for  a  national  set  of 
enforcement  priorities,  with  input  from  the  U.S.  Attorneys,"  he  said. 

Legislation  and  rules — Chairman  H.  M.  Ray,  U.S.  Attorney  for  the  Northern 
District  of  Mississippi,  said  the  goal  of  his  legislation  and  rules  subcommittee 
is  to  examine  ways  in  which  U.S.  Attorneys  can  participate  more  meaningfully 
in  the  formulation  of  the  Justice  Department's  proposals  for  new  legislation 
and  court  rules. 

"By  and  large,  U.S.  Attorneys  are  so  busy  that  we  have  to  react  to  day-to- 
day litigation  on  our  desk,  which  is  our  primary  job,"  Ray  said.  "While  I've 
never  hesitated  to  give  my  views  on  department  policies,  I  hope  the  establish- 
ment of  the  subcommittee  will  encourage  us  to  do  so  as  a  group." 

Dean  Smith,  chairman  of  the  advisory  committee,  said  the  U.S.  Attorneys 
have  been  interested  in  contributing  their  views  on  legislation  "but  we  don't 
have  the  machinery  to  pump  in  our  views." 

Harold  D.  Koffsky,  chief  of  the  legislation  and  special  projects  section  of  the 
Criminal  Division,  said  his  office  "sometimes"  solicits  the  views  of  the  U.S. 
Attorneys  on  proposed  legislation  but  that  "often  there's  not  enough  time  or 
manpower."  He  said  that  when  they  do  respond,  the  answers  are  not  always  on 
"as  reasoned  a  basis  as  is  possible." 
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He  said  he  already  has  met  informally  with  the  advisory  committee  and  that 
it  might  be  a  useful  body  for  his  office  to  turn  to  when  it  needs  comments  in  a 
hurry.  With  the  present  largely  ad  hoc  means  of  communication,  "we  often 
don't  even  know  their  problems,"  Koffsky  said. 

Protieiency  and  communications — Ralph  F.  Keil,  U.S.  Attorney  for  Delaware, 
said  his  subcommittee  on  professional  proficiency  and  communications  will  be 
primarily  a  "housekeeping"  subcommittee.  Declaring  that  "future  shock  has  set 
in,"  he  said  legal  problems  have  become  more  acute  in  a  shorter  time  because 
of  the  rapid  expansion  of  known  information. 

Keil  said  the  subcommittee  will  explore  how  to  train  assistant  U.S.  attorneys 
in  a  shorter  time,  citing  the  Judge  Advcx-ate  General  programs  of  the  military 
agencies  as  an  example  where  professional  proficiency  is  developed  in  "a 
matter  of  weeks." 

Ralph  Guy,  U.S.  Attorney  in  Detroit,  said  that  "because  the  workload  has 
increased  so  tremendously,  it's  harder  to  adequately  train  people,  and  some- 
times we  have  to  put  our  troops  into  battle  before  they've  been  propierly 
prepared." 

JUSTICE  DEPARTMENT 

Lawyers  in  the  Justice  Department,  many  of  them  career  civil  servants,  play 
a  dominant  role  in  the  referral  and  supervision  of  cases  handled  by  U.S. 
Attorneys.  With  the  exception  of  most  criminal  cases,  they  review  and  decide 
the  strategy  in  a  large  majority  of  the  cases — sometimes  resulting  in  resent- 
ment but,  on  other  matters,  bringing  about  a  sigh  by  relief  by  overworked  U.S. 
Attorneys. 

Former  U.S.  Attorney  Seymour  of  New  York  said  his  colleagues  often 
expressed  concern  about  "the  high-handed  relationships"  assumed  by  Justice 
Department  lawyers. 

But  a  top  policy  maker  in  the  Antitrust  Division  bemoaned  the  lack  of 
response  to  repeated  attempts  by  his  division  to  encourage  U.S.  Attorneys  to 
litigate  local  price-fixing  cases. 

And  a  career  employee  of  the  Land  and  Natural  Resources  Division,  said  his 
division's  active  supervision  of  the  U.S.  Attorney's  caseload  is  often  a  result  of 
the  fact  that  "U.S.  Attorneys  serve  a  short  time  and  have  to  look  to  the  future 
when  they'll  no  longer  be  in  office." 

Many  top  Justice  Department  attorneys  emphasize  the  desirability  of  "pro- 
fessionalization"  of  U.S.  Attorneys  offices  by  the  institution  of  a  career  service 
for  as  many  as  one-half  of  the  assistant  U.S.  attorneys. 

Criminal  cases :  For  the  most  part,  criminal  cases  are  referred  directly  to  the 
U.S.  Attorney  by  the  investigative  agency  without  any  review  by  the  Criminal 
Division,  and  the  U.S.  Attorney  is  free  to  prosecute  if  he  sees  fit. 

Assistant  Attorney  General  Henry  Petersen  said  the  division  encourages  this 
"direct  reference"  process  because  it  would  be  "needless  for  a  tremendous 
bureaucracy  to  review  all  the  cases."  He  acknowledged  that  this  relative 
independence  for  U.S.  Attorneys  leads  to  "some  inconsistency"  but  said  "that 
isn't  had." 

"The  function  of  policy  is  not  to  develop  consistency  but  to  set  guidelines.  It 
would  be  utterly  asinine  to  reduce  the  judgment  of  professional  U.S.  Attorneys 
to  a  minimum,"  Petersen  said. 

Stephen  H.  Sachs,  former  U.S.  Attorney  for  Maryland  (1967-70),  said  that  a 
principal  reason  why  the  Criminal  Division  exercises  less  discretion  than  do 
other  divisions  is  that  most  LT.S.  Attorneys  are  more  interested  in  criminal 
than  in  civil  cases.  Sachs  listed  the  following  factors  as  some  reasons  for  this 
predilection  of  U.S.  Attorneys  : 

The  6th  Amendment  requirement  that  the  accused  in  a  criminal  case  have 
the  right  to  a  speedy  trial,  a  right  that  many  courts  have  interpreted  to  mean 
a  maximum  of  60  days  ; 

A  more  immediate  sense  of  "psychically  serving  the  public  interest  in 
prosecuting  criminal  wrongdoing" : 

The  relative  ease  with  which  a  lawyer  can  make  a  name  for  himself 
prosecuting  criminal  cases,  because  the  press  gives  them  much  more  attention 
that  it  does  civil  cases  ; 

The  "hunter  instinct  that  is  in  all  of  us." 

Dean  Smith  said  that  a  U.S.  Attorney  "can't  help  but  focus  on  criminal  cases 
ibecause  the  criminal  justice  system  is  a  focus  of  the  American  people."  Smith 
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said  that  even  though  more  than  60  peroent  of  the  cases  in  his  district  are  of  a 
civil  nature,  he  spends  a  disproportionate  share  of  his  time  on  criminal  cases 
"because  it's  more  important  to  the  people  in  my  district  whether  someone  is 
prosecuted  and  goes  to  jail  for  a  crime  than  whether  a  mortgage  foreclosure  is 
properly  settled,  because  crime  affects  everybody."  He  said  the  same  thesis 
applies  to  press  coverage  of  the  courts. 

Civil  Division :  The  referral  of  cases  to  U.S.  Attorneys  by  the  Criminal 
Division  is  in  marked  contrast  to  the  same  process  in  the  Civil  Division.  Acting 
Assistant  Attorney  General  Irving  Jaffe  said  that  with  the  exception  of  some 
direct  reference  cases  where  the  maximum  suit  is  $10,000,  the  assistant 
attorney  general  or  a  section  chief  must  authorize  each  civil  suit  referred  t^)  a 
U.S.  Attorney.  The  division  processed  16,672  such  cases  in  fiscal  1973. 

(Jaffe  is  nominally  one  of  the  tliree  deputy  assistant  attorneys  general  in  tlie 
Civil  Division.  But  since  the  resignation  in  July  of  Harlington  Wood  Jr.  to 
become  a  U.S.  District  Coui't  judge  in  the  Southern  District  of  Illinois,  and 
with  the  vacancies  of  the  two  other  deputies  in  the  division,  Jaffe  has  had  to 
fill  the  shoes  of  four  individuals,  and  will  likely  continue  to  do  so  at  least  until 
a  new  Attorney  General  is  confirmed.) 

Jaffe  explained  instances  when  the  division  is  likely  to  decide  to  litigate  a 
case  rather  than  delegate  it  to  a  U.S.  Attorney  : 

If  "we  think  it's  a  novel  que  tion,  will  lead  to  a  broad  range  of  litigation,  or 
we  want  a  uniform  apprf»ach"  : 

If  it  is  a  particularly  sensitive  case  or  receives  a  lot  of  press  attention ; 

If  there  are  strong  local  interests  that  might  put  the  U.S.  Attorney  on  the 
spot  or  jeopardize  his  ambitions  : 

Even  if  the  case  is  simple  "we  might  assign  it  to  an  attorney  in  the  Civil 
Division  to  give  him  trial  experience."' 

Former  U.S.  Attorney  Morgenthau  of  New  York  was  critical  of  the  Civil 
Division  for  "trying  hard  to  control  everything  an  assistant  U.S.  attorney  does : 
it  made  it  hard  for  us  to  get  good  people."  He  recommended  that  the  division 
coordinate  policy  with  guidelines  but  leave  a  large  measure  of  responsibility  to 
lawyers  in  the  field. 

Jaffe  responded  to  this  point  by  saying  that  the  advisory  committee  may  be 
able  to  fill  the  role  of  a  central  place  where  U.S.  Attorneys  can  voice  their 
concerns  on  policy.  In  the  past,  Jaffe  said,  each  U.S.  Attorney  regarded  himself 
as  "a  king  in  his  own  bailiwick."  and  an  "attempt  to  formulate  a  consensus 
view  might  have  had  trouble." 

Antitrust :  Keith  I.  Clearwaters,  deputy  assistant  attorney  general  in  the 
Antitrust  Division,  said  the  division  has  been  trying  since  1967  to  get  I'.S. 
Attorneys  more  involved  in  local  price-fixing  cases,  "which  many  people  in  the 
division  think  are  abundant  because  local  people  don't  believe  the  antitrust 
laws  are  directed  at  them." 

The  effort  began  with  a  statement  to  the  U.S.  Attorneys  by  Attorney  General 
(1967-69)  Ramsey  Clark,  assigning  them  responsibility  for  cases  of  "an  essen- 
tially local  character,  and  which  involve  price  fixing,  collusive  bidding  or 
similar  conduct." 

Clearwaters  said  that,  in  spite  of  an  intensified  campaign  by  the  division's 
current  assistant  attorney  general.  Thomas  E.  Kauper,  only  a  single  antitrust 
ca.s^,  in  St.  Louis,  has  been  initiated  by  a  U.S.  Attorney.  He  said  that  aniaiiir 
the  reasons  there  has  been  so  little  response  are  "the  mystique  of  antitrust." 
price-fixing  cases  are  mistakenly  viewed  as  "big-case  litigation"  and  the  I^S. 
Attorneys  feel  "their  resources  are  too  thin."  But  Clearwaters  added  that  he 
hopes  the  creation  of  the  advisory  committee  will  accelerate  the  development 
of  a  more  formal  working  relationship  between  the  division  and  the  U.S. 
Attorneys. 

Tax:  Assistant  Attorney  General  (Tax  Division)  Scott  P.  Crampton  said  his 
division  attorneys  try  all  of  the  tax  refund  cases  "because  of  the  need  to  treat 
taxpayers  uniformally  and  because  the  cases  are  sophisticated."  Criminal 
violations  of  the  tax  statutes  are  handled  by  the  U.S.  Attorneys,  but  the 
division  provides  assistance  if  the  case  is  too  complicated,  if  help  is  required 
by  a  smaller  office  or  if  the  U.S.  Attorney  "plays  wolf  with  the  defendant," 
Crampton  said. 

He  said  that  "most  U.S.  Attorneys  are  delighted  to  have  a  case  prepared  by 
us"  and  that  decisions  on  gjving  assistance  to  the  U.S.  Attorney  are  made  on  a 
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"case-by-case  basis."  Investigative  work  for  most  tax  cases  is  initiated  and 
processed  by  the  Internal  Revenue  Service. 

Lands :  The  Land  and  Natural  Resources  Division  is  similar  to  the  Tax 
Division  in  that  it  initiates  few  cases  on  its  own  and  primarily  supervises  the 
litigation  of  its  client  agencies,  including  the  Environmental  Protection  Agency, 
Interior  Department  and  Army  Corps  of  Engineers. 

Assistant  Attorney  General  Wallace  Johnson  said  there  are  "no  specific 
rules"  on  when  a  case  is  assigned  to  a  U.S.  Attorney,  but  that  '"I'd  like  to  work 
on  this  problem  in  order  to  allow  U.S.  Attorneys  to  handle  more  cases."  The 
lands  division  currently  acts  as  a  "middle-man"  in  assigning  most  of  the  cases 
from  the  client  agencies  that  are  tried  by  U.S.  Attorneys. 

Johnson  addeti  that  "it  has  been  difficult  to  get  a  uniform  policy  suggestion 
from  the  U.S.  Attorneys  in  the  past"  because  they  have  different  views  and 
geographically  are  separated.  To  the  extent  that  they  will  talk  with  one  vdice 
through  the  advisory  committee,  "that  becomes  a  more  powerful  voice,"  John- 
son said. 

AGENCIES 

If  some  of  the  attorneys  in  the  Justice  Department  have  voiced  concern 
about — and  even  criticism  of — the  U.S.  Attorneys'  operations,  several  lawyers 
for  other  government  agencies  have  been  more  forthright  in  their  criticism  of 
the  three-cornered  federal  legal  representation  apparatus. 

According  to  Jaffe  of  the  Civil  Division,  federal  law  makes  every  federal 
agency  except  the  Securities  and  Exchange  Commission  dependent  on  the 
Justice  Department  for  litigation  of  most,  if  not  all,  of  its  court  cases.  The 
.apitroximately  eight  agencies  that  have  some  independence  as  a  result  of 
informal  agreements  with  the  Justice  Department  include  some,  but  not  all,  of 
■the  .so-called  independent  agencies.  For  example,  Jaffe  said,  the  Interstate 
Commerce  Commission  and  Federal  Power  Commission  try  some  cases  in  court 
larising  out  of  agency  actions,  but  the  Federal  Communications  Commission 
Jti'f'ds  the  cooperation  of  Justice  in  all  cases. 

Jaffe  provided  the  traditional  Justice  Department  justification  for  this  pol- 
icy :  "I  want  the  other  departments  to  be  parochial  in  their  approaches  and  be 
an  advocate  of  their  own  programs.  But  laws  have  to  apply  to  all  agencies,  and 
we  have  to  maintain  a  broad  picture.  This  can't  be  done  if  the  agency  attorney 
Jias  to  maintain  his  department's  interests;  this  evil  should  be  avoided  and  can 
be  by  the  Justice  Department,  which  has  the  broader  picture.  It's  the  responsi- 
bility of  the  Civil  Division  to  develop  in  court  this  unified  government 
approach." 

FTC :  Agency  desire  for  more  independence  from  the  Justice  Department  was 
demonstrated  dramatically  last  month  when  the  Federal  Trade  Commission 
(FTC)  succes.sfuUy  lobbied  for  the  power  to  litigate  some  of  its  suits  without 
the  clearance  of  Justice.  This  provision  was  a  controversial  rider  to  the  Alaska 
pipeline  bill  (S  lOSl ;  87  Stat  570).  (For  background,  see  Vol.  5,  No.  45.  p. 
1693. ) 

In  an  interview  the  day  following  congressional  passage  of  the  pipeline  bill. 
FTC  General  Coun.sel  Calvin  J.  Collier  voiced  satisfaction  with  the  new 
re.sponsll)i)ities  of  his  ofl3ce.  And  while  he  agreed  with  Jaffe  that  "there  is 
merit  to  liaving  the  government  speak  with  one  voice,  particularly  on  issues 
that  cut  across  several  agencies,"  he  .«jaid  there  should  be  exceptions  made  on  a 
practical  ba.sis. 

He  said  that  he  realized  "it  will  be  in  our  interest  to  avoid  conflicting  with 
tlie  Justice  Department's  position  unless  there  is  good  cause,  because  it  wouUl 
create  prolilems  for  us  to  argue  a  different  .^standard  before  a  judge."  But  he 
said  that  the  Civil  and  Antitrust  Diviisions  had,  before  passage  of  the  pipeline 
i)ill.  allowed  the  FTC  to  argue  many  of  its  ca.ses  in  court  "by  leave." 

(In  signing  the  pipeline  bill  into  law  Nov.  16,  President  Nixon  said  that  be 
would  seek  legislation  to  retract  .some  of  the  additional  powers  that  have  been 
granted  to  the  FTC.) 

EPA  :  Alan  Kirk,  general  counsel  for  the  Environmental  Protection  Agency, 
<*aid  most  of  the  lawyers  on  his  staff  "would  prefer  doing  their  own  litigation" 
but  that  it  would  take  too  much  time  and  would  require  a  tripling  of  the  staff. 
Also.  Kirk  said,  most  of  the  work  of  the  general  counsel'is  office  currently  is 
devoted  to  the  formulation  of  regulations  for  several  recently  enacted  statutes 
that  EPA  administers. 
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So  far,  Kirk  said,  his  offices  had  not  received  much  pressure  from  U.S. 
Attorneys  eager  to  prosecute  environmental  suits.  He  and  his  staff,  particularly 
in  EPA's  10  regional  offices,  are  working  with  U.S.  Attorneys  to  prepare  an 
onslaught  of  suits  EPA  expects  to  initiate  within  the  next  year,  including  suits 
charging  noncompliance  with  state  implementation  plans  under  the  Clean  Air 
Act  Amendments  of  1970  (84  Stat  1676),  and  violations  of  permits  issued  under 
the  Federal  Water  Pollution  Control  Act  of  1972  (86  Stat  816).  (For  most 
recent  reports  on  clean  air  enforcement,  see  Vol.  5,  No.  10,  p.  345 ;  on  clean 
water  enforcement,  see  Vol.  5,  No.  11,  p.  367.) 

•  In  an  interview  shortly  before  his  Oct.  20  resignation  as  deputy  attorney 
general,  William  D.  Ruckelshaus,  who  was  EPA  administrator  from  1970  to 
early  this  year,  said  that  some  U.S.  attorneys  who  are  "used  to  bringing  suits" 
had  become  "frustrated"  with  the  EPA  rule-making  process  because  so  few 
court  eases  were  being  referred  to  them. 

HUD :  Arthur  J.  Gang,  assistant  general  counsel  of  the  HUD  Department, 
«aid  most  of  HUD's  caseload  is  processed  through  the  Civil  Division  at  Justice. 
While  he  said  he  recognizes  the  need  for  agencies  coordinating  litigating 
strategy  through  Justice,  and  said  the  procedures  were  acceptable,  he  was 
critical  of  both  the  department  and  the  U.S.  Attorneys  for  not  being  "properly 
staffed." 

"It  takes  a  well-qualified  attorney  to  handle  housing  cases  because  they  are 
so  complicated;  it's  something  an  overworked  U.S.  Attorney  can't  learn  over- 
aiight.  The  Civil  Division,  which  has  only  one  lawyer  assigned  to  housing  cases 
■underestimates  this  factor,"'  Gang  said. 

<  As  a  result,  he  said  he  had  encouraged  attorneys  in  the  HUD  regional  offices 
to  keep  in  touch  with  members  of  the  U.S.  Attorney  offices  on  particular  cases. 
|"The  U.S.  Attorneys  are  grateful  for  our  assistance  and  usually  accept  it," 
Gang  said. 

'  However,  Jaffe  of  the  Civil  Division  criticized  several  agencies  having  large 
xegional  offices — including  HUD,  the  HEW  Department,  the  Small  Business 
Administration  and  the  Labor  Department — for  trying  to  "gain  control  of 
litigation."  He  said  agency  attorneys  should  participate  in  cases  only  with  the 
permission  of  the  Civil  Division  because  the  "agency's  regional  attorney  often 
isnotfamiliarwiththeprocedureofcourtroomlawandwillgetintoajam." 
is  not  familiar  with  the  procedure  of  courtroom  law  and  will  get  into  a  jam." 

Gang  said  HUD  should  be  permitted  to  litigate  some  of  its  own  cases 
without  going  to  Justice,  particularly  in  areas  where  the  department  has  a 
separate  regulatory  program.  He  cited  the  interstate  land  sales  program  as  an 
example.  (For  background,  see  Vol.  5,  No.  37,  p.  1377.) 

Interior:  Kent  Frizzell,  solicitor  at  the  Interior  Department,  supervises  the 
department's  legal  activities,  working  primarily  with  the  lands  division  at 
Justice.  He  is  in  the  unique  position  of  having  served  from  February  1972  until 
April  1973  as  head  of  the  lands  division.  Frizzell  said  U.S.  Attorneys  rarely 
argue  key  cases  for  Interior.  These  cases  are  argued  primarily  by  attorneys 
from  the  lands  division. 

But,  he  said,  "There  is  a  lot  more  expertise  in  the  U.S.  Attorney  offices  than 
people  in  Washington  give  them  credit  for.  The  nuajor  reason  why  they  don't 
handle  more  Interior  cases  is  their  own  backlog,  plus  the  large  lands  division 
staff  in  Washington,  which  works  closely  with  Interior." 

Frizzell  said  that  while  he  was  at  the  lands  division  he  told  his  attorneys 
they  had  the  prerogative  of  representing  the  government.  But  he  said  he  did 
(l)ermit  an  occasional  exception  if  an  agency  attorney  sought  to  argue  a  case. 
Since  going  to  Interior,  Frizzell  has  told  his  attorneys  not  to  become  an 
hdvocate  of  a  point  of  view  until  they  are  sure  the  position  represents 
department  policy. 

"You  can't  give  good  legal  advice  if  you're  the  captive  of  your  client,"  he 
(said. 

SELECTION 

A  key  short-term  step  that  can  be  taken  by  the  Justice  Department  and  the 
U.S.  Attorneys  to  upgrade  the  latter  group's  profile  in  the  federal  legal 
Establishment  is  increased  professionalization  and  expertise  among  the  U.S. 
'Attorneys  and  their  staffs.  While  they  do  not  all  agree  on  a  solution,  a 
'majority  of  those  interviewed  favor  the  development  of  a  means  to  assure 
ithere  is  a  permanent  cadre  of  lawyers  in  the  U.S.  Attorney  offices  directly 
'responsible  to  Justice. 
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Assistant  Attorney  General  Petersen  said,  "Some  U.S.  Attorneys  are  suited 
(for  their  job ;  some  are  not."  He  cited  "Senatorial  courtesy"  in  the  nomination 
•of  U.S.  Attorneys  as  one  handicap  in  the  process  and  said  that,  while  he  did 
mot  know  a  solution  to  the  problem,  "there  are  some  U.S.  Attorneys  I  wish  had 
•been  rejected." 

Adding  that  he  is  "not  generally  satisfied  with  the  quality  of  the  assistant 
U.S.  attorneys,"  Petersen  said  that  because  law  schools  do  not  proi)erly  prepare 
graduates  for  legal  practice,  "we  have  to  provide  on-the-job  training."  The 
•development  of  a  career-type  program  for  assistant  U.S.  attorneys  is  one 
answer  so  long  as  there  is  not  the  "absolute  inflexibility"  that  marks  the  civil 
'service,  he  said. 

U.S.  Attorney  Smitherman  of  Arizona  suggested  the  establishment  of  a  U.S. 
Attorneys  Division  in  the  Justice  Department  to  provide  a  residual  pool  of 
(assistant  U.S.  attorneys  to  serve  as  back-up  when  there  are  sudden  vacancies 
br  a  heavy  caseload  in  a  U.S.  Attorney  oflSce. 

Former  U.S.  Attorney  Seymour  of  New  York  suggested  the  creation  of  a 
inore  formal  structure  "to  turn  up  outstandingly  qualified  persons  to  be  U.S. 
Attorneys." 

A  proposal,  which  was  drafted  in  the  Senate  criminal  laws  subcommittee  and 
bas  circulated  widely  in  the  Justice  Department,  would  create  a  corps  of  career 
officers  to  serve  both  the  Justice  Department  and  the  U.S.  Attorneys.  (For 
background,  see  Vol.  5,  No.  16,  p.  584.) 

OUTLOOK 

While  former  Attorney  General  Richardson  had  given  some  thought  to  the 
issue  of  selection  and  training  of  U.S.  attorneys  and  their  role  in  the  federal 
System,  it  now  is  unlikely  there  will  be  departmental  recommendation  on  such 
k  proposal  until  the  new  Attorney  General  has  been  confirmed  and  has 
(consulted  with  the  advisory  committee. 

Although  the  Justice  Department  is  experiencing  a  vacuum  of  leadership  at 
its  highest  levels,  the  work  of  the  U.S.  Attorneys'  Advisory  Committee  will 
likely  confront  the  new  Attorney  General  with  a  broad  range  of  recommenda- 
tions. The  report  not  only  will  raise  questions  about  the  attorneys"  own 
r)perations,  but  may  portend  a  change  in  the  current,  often  haphazard  system 
of  determining  federal  litigating  strategies  and  priorities. 


NEWS  ARTICLES 

[From  the  Washington  Post,  May  3,  1974] 

Key  Petersen  Role  in  Probe  Shown 

(By  Peter  Osnos  and  Richard  M.  Cohen) 

For  at  least  10  months  after  the  Watergate  break-in,  as  the  cover-up  evolved 
and  later  unravelled.  Assistant  Attorney  General  Henry  E.  Petersen  was 
considered  by  the  White  House  to  be  the  one  man  in  the  Justice  Department 
who  could  always  be  counted  on  to  handle  the  case  as  the  President  wanted  it 
handled. 

Gradually,  Justice  Department  sources  have  said,  the  original  Watergate 
prosecutors  became  so  wary  of  Petersen's  contact  with  the  White  House  that 
they  stopped  furnishing  the  assistant  attorney  general  with  information  about 
their  investigation. 

The  edited  transcripts  of  the  recorded  "^Tiite  House  Watergate  conversations 
contain  numerous  references  by  Mr.  Nixon  and  his  aides  to  what  they  regarded 
as  Petersen's  personal  integrity  and  his  sympathy  with  the  White  House  view 
that  the  Watergate  investigation  could  be  "dangerous  to  the  presidency"  if  it 
reached  too  far. 

The  transcripts  also  show  that  Petersen  supplied  the  White  House  with 
secret  Justice  Department  information  about  Watergate,  including  grand  jury 
testimony.  This  information,  the  transcripts  indicate,  was  used  by  some  persons 
in  the  Wliite  House  in  engineering  the  cover-up  that  then  White  House  counsel 
John  W.  Dean  III  himself  characterized  as  an  illegal  obstruction  of  justice. 

Throughout  the  summer  of  1972,  Petersen  kept  Dean  "totally  aware"  of  the 
activities  of  the  federal  prosecutors,  Dean  told  the  President  on  Jlarch  21, 
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1972,  "I  don't  think  he  (Peterson)  has  done  anything  improper,"  Dean  said, 
"hut  lie  did  malve  sure  that  the  investigation  was  narrowed  down  to  the  very, 
very  fine  criminal  thing,  which  was  a  break  for  us." 

In  April,  1973,  after  Dean  and  other  White  House  aides  had  begun  detailing 
the  extent  of  the  Watergate  cover-up  to  prosecutors,  eventually  including 
allegations  against  Mr.  Nixon  himself,  the  President  talked  almost  daily  to 
Peterson,  relying  heavily  on  him  for  information  and  advice  about  strategy. 

As  late  as  April  27,  1973,  when  President  Nixon  learned  of  the  accusations 
Dean  was  making  against  him,  Mr.  Nixon  was  assured  by  Petersen :  "I've  said 
to  U.S.  Attorney  Harold  H.)  Titus  'We  have  to  draw  the  line.  We  have  no 
mandate  to  investigate  the  President.  We  investigate  Watergate.'  " 

At  the  same  meeting,  Petersen  referred  to  the  "very  suspicious  atmosphere" 
that  existed  at  the  U.S.  attorney's  office  because  of  his  frequent  contacts  with 
the  White  House. 

Referring  to  the  U.S.  attorney's  office,  Petersen  said  : 

•"We  had  a  kind  of  crisis  of  confidence  night  before  last.  I  left  to  come  over 
here  and  I  left  my  two  principal  assistants  to  discourse  with  Sill>ert  (Earl 
Silbert.  the  U.S.  attorney  who  headed  the  original  Watergate  investigation) 
and  the  other  three.  And  in  effect  it  concerned  me — whether  or  not  they  were 
at  ease  with  my  reporting  to  you,  and  I  pointed  out  to  them  that  I  had  very 
specific  instructions,  discussed  that  with  them  before  on  that  subject,  and 
well 

Mr.  Nixon :  Yes. 

Petersen :  As  a  consequence — I  kind  of  laid  in  to  Titus  yesterday  and  it 
cleared  the  air  a  little  bit,  but  the;  e  is  a  very  suspicious  atmosphere.  They  are 
concerned  and  scared.  Ah — and  I  will  check  on  this  but  I  have  absolutely  no 
information  at  this  point  that  — 

Mr.  Nixon  :  Never  heard  anythinj;  like  that — 

Petersen :  No,  sir.  Absolutely  not. 

Petersen,  a  career  Justice  emp'^oyee  who  rose  through  the  ranks  over  25 
years,  denied  yesterday  that  he  had  done  anything  ethically  or  legally  wrong  in 
his  conduct  and  supervision  of  the  Watergate  probe.  "I'm  not  a  whore," 
Petersen  told  reporters,  "You  newspaper  people  are  disappointed  that  I'm  not  a 
whore.  I  walked  through  a  minefield  and  came  out  clean." 

There  is  no  suggestion  in  the  transcripts  that  Petersen  was  part  of  any 
formal  conspiracy  to  foreclose  the  Watergate  investigation.  Rather,  the  re- 
corded conversations  show  that  he  went  along  with  the  White  House  intention 
of  keeping  the  probe  in  hand. 

"Why  did  Petersen  play  the  game  so  straight  with  us?"  Mr.  Nixon  asked 
Dean  on  March  21. 

"Be<ause  Petersen  is  a  soldier."  Dean  replied.  "He  kept  me  informed.  He  told 
me  when  we  had  problems,  where  we  had  problems  and  the  like.  He  l>elieves  in 
you  and  he  believes  in  this  administration."  But  Dean,  added,  Petersen,  had 
done  nothing  illegal. 

In  the  months  following  the  break-in,  Mr.  Nixon  and  his  aides  dealt  with 
then  Attorney  General  Richard  Kleindienst  and  acting  FBI  Director  L.  Patrick 
Gray  on  AVatergate  matters,  in  addition  to  Petersen. 

But  as  the  pace  of  activity  quickened  in  the  spring  of  1973,  Kleindeinst  was 
by-passed  because  of  his  close  association  with  former  Attorney  General  .John 
Mitcliell.  who  became  a  principal  target  of  the  prosecutors  and  has  since  been 
indicted  l\v  a  grand  jury  and  charged  with  participating  in  the  cover-up. 

Gray,  whom  the  iPresident  described  at  one  point  as  "not  very  smart,"  ran 
into  trouble  in  his  confirmation  hearings  on  Capitol  Hill  and  later  admitted 
destroying  Watergate-related  evidence.  Gray  then  resigned,  as  did  Kleindienst, 
who  has  never  been  charged  with  any  Watergate-connected  offense. 

Both  Kleindienst  and  Gray  are  portrayed  in  the  transcripts  as  being,  in 
effect,  agents  of  the  White  House,  which  is  normal  enough  for  officials  of  the 
Justice  Department,  except  when  they  are  investigating  the  government  and 
the  White  House  itself. 

In  the  March  21  meeting  between  Dean  and  Mr.  Nixon,  Dean  said  of  Gray : 
"Not  that  I  don't  think  Pat  won't  do  what  we  want  .  .  .  like  he  is  still  keeping 
in  touch  with  me.  He  is  calling  me.  He  has  given  me  his  hot  line.  We  talk  at 
night,  how  do  you  want  me  to  handle  this,  et  cetera  .  .  ." 
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In  Kleindieiist's  case,  he  was,  for  example  directed  to  serve  as  liaison  for  the 
White  House  with  the  Senate  Watergate  committee,  particularly  with  the  vice 
chairman.  Sen.  Howard  Baker  (R-Tenn.).  In  a  March  27,  1973,  meeting  of  Mr. 
Nixon  and  presidential  aides  H.  R.  Haldeman,  John  Ehrlichman  and  Ronald 
Ziegler,  Haldeman  said : 

"Mitchell  is  very  distressed  that  Kleindienst  isn't  stepping  up  to  his  job  as 
the  contact  with  the  committee,  getting  Baker  programed  and  all  that  (A)  and 
(B)  that  he  isn't  getting — see  Dean  got  turned  off  by  the  grand  jury.  Dean  is 
not  getting  the  information  ...  on  those  things  said  at  the  grand  jury.  And 
Mitchell  finds  that  absolutely  incompetent  and  says  it  is  Klein-  supposed  to  be 
sending  us  .  .  ." 

Petersen,  on  the  other  hand,  is  spared  the  errand-boy  characterization.  In  the 
March  21  meeting,  Dean  and  Nixon  discussed  the  possibility  of  convening  a 
new  grand  jury  to  hear  Watergate  evidence.  Dean  said  : 

"Henry  Petersen  is  the  only  man  I  know  bright  enough  and  knowledgeable 
emmgh  in  the  criminal  laws  and  the  process  that  really  could  tell  us  how  this 
could  be  put  together  so  that  it  did  the  maximum  to  carve  it  away  with  a 
minimum  damage  to  individuals  involved." 

I>ean's  characterization  of  Petersen  as  a  "soldier"  who  owed  much  to  the 
Nixon  administration  is  not  significantly  at  odds  with  the  picture  painted  by 
those  who  have  worked  with  him  in  the  Justice  Department. 

"Hp  always  had  tremendous  respect  for  the  office  of  Attorney  General  and 
the  office  of  the  Presidency,"  said  one  former  Justice  official.  "And  I  don't 
doubt  that  he  had  the  same  respect — even  awe — of  this  President.  He  had  a 
very  high  opinion  of  John  Mitchell. 

"He  was  sort  of  awed  by  Nixon  in  the  Oval  Office,"  the  former  Justice  official 
continued.  "AVell,  it  was  probably  the  first  time  in  his  life  he  was  in  the  Oval 
Office.  What  did  thev  want  him  to  say,  'Look  .  .  .  we're  going  to  investigate 
.vou." 

It  was  Mitchell,  the  Nixon  administration's  first  Attorney  General,  who 
became  Petersen's  patron.  In  quick  succession,  the  career  Justice  Department 
lawyer — Peterson  had  joined  Justice  in  1951 — was  promoted  to  positions  nor- 
mally occupied  by  political  appointees- — deputy  assistant  attorney  general, 
acting  assistant  attorney  general  and  finally  assistant  attorney  general  in 
charge  of  the  criminal  division. 

Petersen  has  been  frank  in  his  praise  of  Mitchell,  once  describing  him  as  "a 
man  of  high  integrity  and  a  tough  prosecutor — he's  such  a  refreshing  breath  of 
air  after  (former  attorney  general)  Ramsey  Clark."  Petersen,  like  Mitchell 
publicly,  shared  a  no-nonsense,  hard-line  view  on  "law  and  order,"  so  much  so 
that  Petersen's  associates  throught  for  a  time  he  was  a  Republican,  which  he  is 
not. 

Another  popular  image  of  Petersen,  his  former  associates  say,  was  also 
misleading — ^that  of  the  hard-bitten,  crusty  prosecutor  who  is  frank  almost  to 
the  point  of  bluntness.  He  is  also,  these  sources  say,  the  consummate  bureau- 
crat, a  civil  servant  first  and  foremost  whose  deference  toward  the  Presidency 
left  him  incapable  of  resisting  orders  that  emanated  from  the  White  House. 

During  the  investigation  of  former  Vice  President  Spiro  T.  Agnew,  for 
instance,  Petersen  constantly  argued  that  the  President  must  be  fully  informed 
of  details  of  the  probe  even  though  he  conceded  the  danger  of  news  leaks  and 
expressed  distrust  of  the  White  House. 

Still,  even  as  late  as  late  summer  when  the  Agnew  investigation  was  under 
way,  Petersen  continued  to  enjoy  a  special  relationship  with  the  President  and 
reported  to  him  directly  on  his  assessment  of  the  Agnew  case.  Elliot  L. 
Richardson,  then  the  attorney  general,  recognized  Petersen's  unique  role  and  at 
one  time  last  August  told  him  that  his  personal  assessment  of  the  Agnew  case 
would  mean  more  to  Mr.  Nixon  than  a  similar  report  from  Richardson. 

Sources  close  to  the  prosecutors  of  the  original  Watergate  burglary  conspira- 
tors said  yesterday  that  the  prosecutors  did  not  know  that  Petersen  was 
talking  to  Dean  or  anyone  else  at  the  White  House  about  the  fruits  of  their 
investigation.  These  sources  said  that  Petersen  had  frequently  been  briefed  by 
the  prosecutors  because  Petersen  is  in  charge  of  the  Justice  Department's 
criminal  division. 

Petersen,  the  source  said,  gave  the  Watergate  prosecutors  "very  little" 
direction  during  the  beginning  of  the  investigation  and  "never"  prohibited  the 
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prosecutors  from  opening  up  the  investigation  to  include  the  possible  role  of 
the  White  House.  One  possible  reason  for  that,  the  source  said,  is  that  the 
investigation  never  reached  that  stage  at  any  rate. 

The  source,  a  person  with  intimate  knovpledge  of  the  investigation  in  its 
early  phases,  said  that  the  only  time  Petersen  directed  the  prosecutors  to  pull 
back  was  when  they  attempted  to  investigate  the  burglary  of  Daniel  Ellsberg's 
psychiatrist's  office.  That  order  would  have  been  consistent  with  Petersen's 
statements  in  the  transcripts  that  the  burglary  was  a  national  security  matter 
beyond  the  purview  of  the  criminal  investigation. 

As  he  did  yesterday,  Petersen  said  as  early  as  April  17,  1973,  that  his  actions 
were  consistent  with  his  duties  as  the  chief  of  the  Justice  Department's 
criminal  division.  In  an  Oval  Office  conversation  with  Mr.  Nixon,  the  President 
asked  whether  Petersen  might  have  compromised  himself  by  keeping  the  White 
House  informed  on  the  course  of  the  investigation. 

"No  sir,  I  can  disclose  to  an  attorney  for  the  government  in  the  course  of  my 
work,"  Petersen  told  the  President.  "Dean  was  in  addition  to  counsel  for  the 
President,  obviously  an  attorney  for  the  government — and  there  is  not  anything 
improper  in  that." 

A  short  time  later  in  the  same  conversation,  Petersen  expressed  his  view 
that  only  the  House  of  Representatives  could  investigate  the  President. 

"My  understanding  of  law  is — my  understanding  of  our  responsibilities,  is 
that  if  it  came  to  that  I  would  have  to  come  to  you  and  say,  'We  can't  do 
that.'  The  only  people  who  have  jurisdiction  to  do  that  is  the  House  of 
Representatives,  as  far  as  I'm  concerned." 


[From  The  New  York  Times,  Oct.  25,  1973] 

Permanent  Prosecutor 

(By  Lloyd  Cutler) 

Washington — A  half-century  ago,  Owen  .T.  Roberts  was  appointed  Sppcial 
Prosecutor  to  investigate  the  Teapot  Dome  scandals,  which  had  reached  Presi- 
dent Harding's  Attorney  General  and  other  top  members  of  his  Administration. 
His  appointment  restored  public  confidence  that  those  who  had  violated  the 
public  trust,  whatever  their  rank,  would  be  prosecuted.  Public  confidence  was 
not  misplaced. 

This  year,  Archibald  Cox  was  appointed  Special  Prosecutor  for  a  similar 
purpose.  His  appointment  also  restored  public  confidence,  now  abruptly  sliat- 
tered  by  his  dismissal. 

In  between,  many  Administrations  have  had  their  minor  Watergates  and 
Teapot  Domes,  and  many  Attorneys  General  have  made  an  effort  to  iuvestii;ate 
the  alleged  misdeeds  of  high  officials  in  their  own  Administration  or  in  the  one 
preceding.  But  these  investigations  have  been  notaltle  both  for  the  lack  of 
public  confidence  they  commanded  and  for  the  paucity  of  the  felony  convictions 
they  achieved. 

This  lack  of  confidence  goes  up  and  down  with  the  public's  perception  of  the 
moral  fiber  and  the  political  behavior  of  each  incumbent  Attorney  General.  But 
it  is  never  wholly  absent.  It  derives  primarily  from  the  people's  intuition  that 
any  Attorney  General,  to  retain  his  office,  must  to  some  degree  be  the  President's 
man,  and  that  he  must  weigh  in  the  balance  of  any  major  prosecutorial  decision 
its  potential  for  embarrassing  his  President.  Last  week  removed  any  possible 
doubt  on  this  point. 

Public  doubt  that  official  and  campaign  misconduct  will  be  prosecuted  Is 
perhaps  the  gravest  weakness  of  our  political  system.  The  Congress  should 
therefore  move  speedily  to  recreate  the  office  of  the  Watergate  Special  Prosecu- 
tor. But  we  cannot  afford  to  address  the  lack  of  public  confidence  only  once 
every  fifty  years,  when  things  get  so  bad  that  the  existing  institutions  must  be 
set  aside.  We  need  to  address  it  on  a  continuing  basis. 

If  a  Siiecial  Prosecutor  like  Owen  J.  Roberts  or  Archibald  Cox  can  hold  the 
public  confidence,  why  not  have  one  all  the  time,  on  an  in.stitutional  basis? 
AVliy  not  enact  a  statute  creating  a  permanent  office  of  Special  or  Public 
Prosecutor?  The  post  would  be  filled  by  a  distinguished  lawyer  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate,  holding  office  for  a 
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fifteen-year  term  to  span  a  number  of  Administrations.  He  would  be  supported 
by  his  own  staff  and  Congressional  appropriation.  He  would  be  authorized  to 
make  investigations  solely  into  charges  involving  olhoial  misconduct  and  cam- 
paign law  violations,  to  present  such  cases  to  grand  juries,  and  to  prosecute 
them  in  the  courts.  To  curb  any  possibility  of  political  ambition,  a  Special 
Prosecutor  could  be  barred  from  subsequently  holding  any  elective  Federal 
office. 

There  is  a  close  and  successful  precedent  for  such  an  ofiice.  The  ofBce  of  the 
Coniiitroller  General  is  now  filled  for  a  fifteen-year  term  by  a  Presidential 
appointee  confirmed  by  the  Senate.  It  has  its  own  staff  and  Congressional 
appi-opriation.  It  is  charged  with  investigating  and  reporting  on  the  expendi- 
ture of  public  funds.  The  Comptroller  General  has  always  commanded  the 
fullest  public  confidence. 

There  may  be  a  constitutional  objection  raised  to  the  idea  of  a  specialized 
independent  law-enforcement  agency  outside  the  executive  branch,  Itut  it  can  be 
overcome.  While  the  Constitution  charges  the  President  to  "take  Care  that  the 
Laws  be  faithfully  executed,"  Congress  has  enacted  and  the  President  has 
signed  many  laws  creating  independent  administrative  agencies  eitlier  within 
or  outside  the  executive  l)ranch,  empowered  to  issue  binding  orders,  to  impose 
civil  ijenalties  for  violation,  and  to  bring  enforcement  actions  in  the  Federal 
courts.  The  Attorney  General  holds  a  statutory  office  not  mentioned  in  the 
Constitution,  and  Congress  certainly  can  transfer  some  of  his  present  statutory 
powers  to  other  officials.  If  though  constitutionally  necessary  or  politically 
desirable,  the  statute  creating  the  new  office  could  preserve  the  Attorney 
General's  parallel  power  to  prosecute  such  cases  himself:  and  it  could  also 
authorize  the  President  or  the  Attorney  General  to  remove  the  Special  Prosecu- 
tor for  specified  types  of  misconduct. 

By  creatimr  a  continuing  Si^ecial  Prosecutor  for  these  limited  purposes,  we 
would  not  demean  the  office  of  the  Attorney  General.  He  still  would  be  solely 
responsibile  for  enforcing  the  thousands  of  other  laws  on  the  statute  books,  and 
for  advising  the  President  on  all  legal  issues,  to  the  contrary,  a  continuing 
Special  I'rosecutor  would  enbnnce  the  Attorney  General's  credibility  by  reliev- 
ing him  of  a  role  he  cannot  convincingly  perform. 

We  can  get  some  lasting  public  benefit  out  of  Watergate.  By  making  a  minor 
improvement  in  the  system,  we  would  achieve  a  major  result.  We  would  restore 
public  confidence  that  those  who  betray  the  public  trust  will  be  found  out  and 
punished. 

[From  the  Washington  Star-News,  Mar.  26,  1974] 

Ervin  Pushes  Justice  Shift 

indepedent  agency  sought 

(By  Orr  Kelly) 

An  independent  Department  of  Justice  should  be  established  to  head  off  the 
"enormous  potential  danger"  caused  by  a  lack  of  trust  in  government  institu- 
tions. Sen.  Sam  J.  Ervin.  D-N.C.  said  today. 

Ervin's  warning  was  contained  in  a  prepared  statement  with  which  he 
opened  four  days  of  hearings  on  his  proposal  to  separate  the  attorney  general 
and  the  Justice  Department  from  the  executive  branch  of  the  government. 

The  senator,  who  wns  chairman  of  the  committee  that  held  the  televised 
Watergate  hearings,  said  the  committee  "heard  testimony  from  witnesses  that 
clearly  revealed  that  the  Department  of  Justice  had  been  unduly  politicized 

At  the  very  least,  the  appearance  of  justice,  which  as  we  all  know  is  as 
important  as 'justice  itself,  fell  into  disarray.  One  consequence,  of  enormous 
potential  dnnger.  is  the  growing  distrust  among  the  American  people  generally 
in  their  political  leaders  and  institutions."  he  said. 

"We  must  try  to  rectify  that.  These  hearings  are  a  beginning  toward 
achieving  the  end  of  restoring  trust  in  government." 

The  hearings  are  being  held  by  the  sul)committee  on  separation  of  powers,  of 
which  Ervin  is  chairman.  In  addition  to  his  proposal  for  a  separate  depart- 
ment,  the  committee  is   also  considering  proposed  legislation  from  Sen.  Alan 
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Cranston,  D-Calif.,  which  would  set  up  a  commission  to  study  the  question  of 
whether  a  permanent  special  prosecutor  should  be  created. 

The  Justice  Department  is  expected  to  object  to  the  proposed  legislation  on 
the  grounds  that  the  task  of  prosecuting  crimes  is  clearly  something  that 
belongs  in  the  executive  branch  of  the  government.  But  Ervin  rejected  that 
Contention. 

"I  am  aware,  of  course,  that  some  commentators  argue  that  because  the 
Constitution  says  that  the  president  has  a  duty  to  take  care  that  the  laws  are 
faithfully  executed,  the  administration  of  justice  is  inherently  executive  and 
cannot  be  altered  by  the  Congress. 

"I  firmly  reject  that  notion.  There  is  not  one  syllable  in  the  Constitution  that 
Bays  that  Congress  cannot  make  the  Justice  Department  indeix^ndent  of  the 
President,"  Ervin  said. 

The  hearings,  which  will  be  broadcast  live  by  radio  station  WETA-FM,  will 
he  held  today,  tomorrow  and  Thursday  with  a  final  session  next  Tuesday. 

Witnesses  tomorrow  will  be  Arthur  J.  Goldberg,  former  Supreme  Court 
justice;  Asst.  Atty.  Gen.  Robert  G.  Dixon,  Jr.,  and  Burke  Marshall,  former 
'assistant  attorney  general  and  now  deputy  dean  of  the  Yale  Law  School. 

Scheduled  to  be  heard  Thursday  are  former  Sen.  Charles  E.  Goodell,  chair- 
man of  the  Committee  for  Public  Justice ;  Nicholas  deB.  Katzenbach  and 
Ramsey  Clark,  both  former  attorneys  general,  and  J.  Lee  Rankin,  former 
(assistant  attorney  general  and  solicitor  general. 

Next  Tuesday,  witnesses  will  be  Archibald  Cox,  the  former  special  prosecu- 
tor ;  Whitney  North  Seymour  Jr.,  former  U.S.  attorney ;  former  Atty.  Gen. 
Richard  G.  Kleindienst ;  Rep.  Fred  B.  Rooney,  D-Pa.,  and  Lloyd  Cutler,  former 
general  counsel  to  the  President's  Commission  on  the  Causes  and  Prevention  of 
Violence. 


[Editorial  from  tlie  Ledger-Star,  Norfolk,  Va.,  Dec.  17,  1973] 
"Ixsulating"  Justice 

Sen.  Sam  Ervin  has  come  up  with  what  will  seem  to  some  a  drastic 
corrective  to  the  possibility,  brought  out  in  the  Watergate  hearings,  that  the 
U.S.  Department  of  Justice  may  be  overly  exposed  to  political  pressures  from 
the  White  House.  But  neither  North  Carolina's  backwoodsy  senator  nor  his 
'sophisticated  legal  thinking  is  to  be  dismissed  lightly.  Sam  Ei-vin  knew  a  lot 
'about  government  and  politics  before  he  attained  celebrity  status,  and  it's  safe 
to  say  he  has  learned  more  in  the  past  year. 

He  proposes,  in  legislation  introduced  the  other  day,  that  the  Justice  Depart- 
ment be  made  an  independent  agency  entirely  separate  from  the  regular 
structure  of  the  executive  branch,  headed  by  an  attorney  general  who  would 
not  be  a  Cabinet  member  and  who  would  serve  a  fixed,  six-year  term.  Though 
the  Justice  head  would  be  a  presidential  appointee,  he  would  name  the 
'department's  lower-echelon  officers,  including  the  FBI  director,  and  they  would 
be  answerable  to  and  removable  by  the  attorney  general  rather  than  the 
President. 

The  traumatic  firing  of  the  s])ecial  Watergate  prosecutor,  Archibald  Cox,  last 
October  springs  to  mind  in  this  connection.  But  Sen.  Ervin  no  doubt  is  worried 
'as  much  about  the  Justice  Department's  possible  vulnerability  to  less  spectacu- 
larly public — and  perhaps  in  the  long  run  more  dangerous — exertions  of  execu- 
tive authority  calculated  to  influence  departmental  actions. 

There  is,  of  course,  nothing  new  about  accusations  of  national  administra- 
tions using  the  Justice  Department  for  political  puri)oses.  But  Watergate  and 
other  recent  events  have  brought  the  department's  function  into  question  as 
never  before.  The  new  question  raised  now  by  Sen.  Ervin  is  how  much  its 
activities  need  to  be,  in  his  words,  "insulated  from  the  direct  political  control 
'of  the  executive  branch  of  government  to  preserve  the  independence  essential 
to  the  proper  administration  of  justice." 

Independent  status  for  the  department  would  indeed  be  a  far-reaching  step. 
With  implications  which  first  would  have  to  be  most  carefully  thought  through 
and  assessed.  Since  Sen.  Ervin  is  probably  the  Congres.s'  foremost  constitu- 
tional authority,  one  assumes  there  would  be  no  legal  bar  to  structuring  the 
Justice  Department  in  this  manner. 
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Sam  Eiviu  is  a  solid  senator  whose  suggestions  are  worthy  of  serious 
attentiou.  Furthermore  he  seems  determined  to  pursue  this  one.  His  sul)eom- 
mittee  on  separation  of  powers  will,  he  says,  hold  hearings  next  year  on  the 
Necessity  of  independence  for  the  Justice  Department.  Which  means,  at  the 
least,  that  even  after  his  Watergate  committee  closes  shop,  we  can  expect  to 
continue  hearing  from  "Judge"  Ervin  about  the  things  government  ought  and 
ought  not  to  be  doing. 


[From  the  Washington  Post,  Mar.  28,  1974] 

Saxbe  Denounces  Ervin's  Proposal 

(By  Susanna  McBee) 

Attorney  General  William  B.  Saxbe  yesterday  strongly  denounced  a  bill 
proposed  by  Sen.  Sam  J.  Ervin  Jr.  to  make  the  Justice  Department  independent 
of  the  President. 

"I  don't  think  the  country  is  ready  for  this  bill,"  Saxbe  told  reporters.  "I 
seriously  question  .  .  .  whether  it  could  be  done  without  a  constitutional 
amendment.  .  .  . 

"If  we  believe  we  can  improve  the  quality  of  justice  by  making  it  remote 
from  the  people  and  somehow  setting  it  up  as  an  ivory  tower,  then  we're  going 
in  the  face  of  history,"  he  said. 

Ervin,  as  chairman  of  the  Senate  Judiciary  subcommittee  on  separation  of 
powers,  is  conducting  hearings  this  week  on  his  bill  and  on  another  to  study 
whether  a  permanent  special  prosecutor  should  be  created  to  investigate  high- 
level  corruption. 

Ervin's  bill  would  remove  the  Attorney  General  from  the  President's  Cabinet 
and  provide  for  presidential  appointment  of  the  Attorney  General,  Deputy 
Attorney  General,  and  Solicitor  General  for  six-year  terms,  subject  to  confirma- 
tion by  the  Senate. 

Other  department  officials,  inchiding  the  FBI  director,  would  be  appointed  by 
the  Attorney  General  instead  of  the  President,  and  the  presidential  appointees 
could  be  removed  by  thee  chief  executive  only  for  neglect  of  duty  or  malfeasance, 
a  nee. 

Saxbe  was  invited  by  Ervin's  subcommittee  to  testify  on  the  proposal  today, 
but  he  declined,  sending  Assistant  Attorney  General  Robert  G.  Dixon  instead. 

The  Attorney  General  praised  the  tripartite  system  of  executive,  legislative, 
and  judicial  branches  of  government  and  asked  rhetorically,  "If  you  take  the 
Justice  Department  out  [of  the  executive  branch],  where  are  you  going  to  put 
it?" 

In  opposing  the  removal  of  the  Attorney  General  from  political  control  and 
other  proposals  to  make  U.S.  attorneys  and  marshals  part  of  the  Civil  Service, 
Saxbe  argued  that  "responsiveness  is  basic.  You've  got  to  be  able  easily  to 
throw  the  rascals  out.  We've  found  no  better  way  to  do  this  than  at  the  polls. 

"If  you  have  an  irresponsible  [agency],  you  will  breed  the  arrogance  of  office 
in  a  department  that  has  to  be  responsive."  Saxbe  said  "personal  patronage" 
•would  replace  political  patronage  and  insisted  that  "a  remote,  protected  civil 
servant  .  .  .  isn't  responsible  to  anybody." 

In  discussing  the  kidnaping  of  Patricia  Hearst,  Saxbe  said  the  FBI  does  not 
know  where  she  is  being  held.  He  said  if  her  father,  newspaper  executive 
Randolph  Hearst,  cuts  off  funds  for  the  food  giveaway  program  set  up  in 
response  to  demands  by  her  captors,  the  Symbionese  Liberation  Army,  "I  guess 
it  would  bring  it  to  a  head  pretty  quickly  ...  I'd  like  to  think  they'd  return 
her  on  the  basis  of  promises  made." 

Asked  about  the  White  House  position  that  President  Nixon's  counsel,  James 
D.  St.  Clair,  should  sit  with  the  House  Judiciary  Committee  as  it  questions 
witnesses  in  its  impeachment  inquiry,  Saxbe  said  he  thinks  the  position  is 
"reasonable." 

The  deci.sion,  he  added,  is  "entirely  for  the  Judiciary  Committee  to  make.  I 
ifhink  the  American  people  in  their  sense  of  fair  play  would  be  pleased  if  that 
happened." 

Asked  about  ]Mr.  Nixon's  tax  problems,  Saxbe  said,  "a  man  who  signs  [his 
return]  is  presumed  to  know  what's  in  it,"  and  the  preparer  is  liable  for  any 
misstatement.  But  he  noted  that  a   taxpayer  and  a  preparer  could  argue  in 
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defense  that  an  auditor  had  supplied  them  vrith  faulty  information  or  that  they 
made  an  honest  mistake  or  that  there  was  a  misunderstanding.  "We  have  to 
prove  intent,"  said  Saxbe,  stressing  that  he  was  talking  about  tax  cases  in 
general,  not  the  President's  case. 


[From  the  Washington  Post,  Apr.  7,  1974] 
Effort  Begins  to  Depoliticize  Justice 

SHOCK  of  WATERGATE  MAY  END  TRADITION 

(By  Susanna  McBee) 

Politics,  especially  White  House  politics,  has  traditionally  been  an  intrusive 
fact  of  life  at  the  Justice  Department.  Now,  in  the  after-shock  of  Watergate,  a 
number  of  academics,  practicing  lawyers,  and  members  of  Congress  are  propos- 
ing to  end  that  tradition. 

As  he  began  a  recent  series  of  hearings  on  the  subject,  Sen.  Sam  J.  Ervin  Jr. 
(D-N.C. ),  outlined  the  problem  : 

"We  must  begin  the  task  of  rebuilding  the  confidence  of  the  American  people 
in  their  government.  Without  trust  in  government,  our  system  surely  will  fail. 
There  is  no  better  place  to  liegiu  than  the  Department  of  Justice." 

Whether,  as  one  lawyer  put  it,  there  shall  be  "Justice  without  politics"  was 
the  key  issue  underlying  two  proposals  before  Ervin's  Subcommittee  on  Separa- 
tion of  Powers.  One  propo.sal  would  make  the  department  a  completely  inde- 
pendent entity ;  the  other  woiild  order  a  study  of  whether  a  permanent  special 
prosecutor  is  needed  to  investigate  high-level  corruption. 

Since  the  office  of  Attorney  General  was  created  in  1789,  some  of  its 
occupants  have  considered  thmselves  apolitical.  One  was  Edward  Bates,  who 
served  under  Abraham  Lincoln. 

"The  office  I  hold  is  not  properly  political,  but  strictly  legal,"  Bates  said, 
"and  it  is  my  duty,  above  all  other  ministers  of  state,  to  uphold  the  law  and  to 
resist  all  encroachments,  from  whatever  quarter,  of  mere  will  and  power." 

But  Bates  the  apolitical  was  also  Bates  the  atypical :  Constitutional  law 
professor  Arthur  S.  Miller,  a  consultant  to  Ervin's  subcommittee,  notes.  "At 
least  since  the  days  of  Andrew  Jackson,  the  Attorney  General  has  been 
regarded  as  the  President's  lawyer." 

In  that  sense,  Miller  adds,  he  is  a  "political  officer  charged  with  legal  duties." 

Jackson  made  it  clear  that  politics  came  first  during  the  1830s  national  bank 
controversy.  He  wanted  to  designate  certain  banks  as  depositories  of  U.S. 
funds,  and,  learning  that  his  Attorney  General  had  doubts  about  the  proposal, 
declared : 

"Sir,  you  must  find  a  law  authorizing  the  act  or  I  will  appoint  an  Attorney 
General  who  will." 

The  intrusion  of  politics  into  the  decisions  of  attorneys  general  may  produce 
good  or  bad  policies.  The  question,  according  to  one  scholar,  John  T.  Elliff  of 
the  Braudeis  University  department  of  politics,  is :  "Do  we  overlook  politics 
wlien  it  produces  ends  we  have  desired?" 

Elliff,  in  a  paper  presented  last  month  at  a  conference  on  the  Justice 
Department  sponsored  liy  the  Committee  for  Public  Justice,  said  that  Richard 
Olney,  Attorney  General  from  1893  to  1895,  and  Frank  Murphy,  who  held  the 
job  in  1939.  took  actions  for  highly  political  reasons. 

Olney,  says  Elliff,  "did  almost  everything  he  could  in  cooperation  with 
bankers,  merchants,  and  railroad  interests  to  sabotage  the  recently  enacted 
Sherman  Antitrust  Act." 

Murphy,  after  discussions  with  labor  and  civil  libertarian  leaders  in  1939, 
ordered  an  exhaustive  survey  of  federal  civil-rights  laws  and  set  up  a  civil- 
liberties  unit  in  the  Justice  Department — the  forerunner  of  today's  civil-rights 
division. 

Historians  today  applaud  Murphy,  who  was  a  board  member  of  both  the 
NAACP  and  the  American  Civil  Liberties  Union  when  he  became  Attorney 
General,  and  deplore  Olney.  says  Elliff. 

"But  who  was  more  political?  Surely  Murphy  matched  Olney  as  a  channel 
for  the  influence  of  specific  interests  on  the  administration  of  justice." 

Direct  pressure  from  the  White  House  has  often  been  documented  in  the  last 
30  years. 
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But  past  Wbite  House  intrusions  have  paled  in  significance  when  compared 
with  the  concentrated  efforts  of  the  current  administration  in  the  Watergate 
scandal. 

Last  year  Assistant  Attorney  General  Henry  E.  Petersen  told  the  Senate 
Watergate  committee  that  when  he  first  informed  President  Nixon  about  the 
White  House-directed  break-in  at  the  office  of  Daniel  EUsberg's  psychiatrist, 
Mr.  Nixon  replied,  "I  know  about  that.  That  is  a  national  security  matter.  You 
stay  out  of  that." 

But  Petersen  and  then-Attorney  General  Richard  G.  Kleindienst  agreed  they 
would  resign  if  Mr.  Nixon  did  not  change  his  mind.  He  did,  and  the  break-in 
was  disclosed  to  the  judge  presiding  over  EUsberg's  trial.  Thus,  the  Justice 
Department  fought  off  one  intrusion  from  the  White  House.  Yet  it  succumbed 
to  others. 

I'etersen,  who  had  been  responsible  for  the  Watergate  investigation,  testified 
that  former  White  House  aide  John  D.  Ehrlichman  had  applied  great  pressure 
on  him  to  try  to  keep  Maurice  H.  Stans,  Mr.  Nixon's  campaign  finance 
chairman,  from  appearing  before  the  Watergate  grand  jury.  Stans  did  not 
appear. 

Former  Acting  FBI  Director  L.  Patrick  Gray  III  testified  that  he  had 
destroyed  sensitive  documents  taken  from  the  White  House  safe  of  Watergate 
conspirator  E.  Howard  Hunt  Jr.  because,  he  said,  Ehrlichman  and  former 
White  House  Counsel  John  W.  Dean  III  had  given  them  to  him  "with  the  clear 
implication"  that  they  should  be  destroyed. 

Besides  demoralizing  the  Justice  Department,  the  Watergate  revelations 
raised  the  question  of  whether  this  department  is  capable  of  investigating  this 
administration  in  this  case. 

The  quick  answer  was  no,  and  the  office  of  Watergate  special  prosecutor  was 
established. 

At  the  same  time  deeper  questions  were  being  asked  in  legal  and  academic 
circles :  Can  any  Justice  Department  investigate  any  administration  if  the 
alleged  corruption  goes  all  the  way  up  to  the  White  House?  Are  there  certain 
kinds  of  probes — of  election  fraud  and  crimes  by  government  or  political  party 
officials — that  ought  to  be  handled  by  a  permanent  agency  other  than  Justice? 
Can  the  department  be  insulated  from  politics  as  it  is  now  organized?  Or 
should  it  be  entirely  free  of  presidential  control  ? 

Tiie  responses  have  been  as  numerous  as  the  questions. 

When  Elliott  L.  Richardson  was  Attorney  General,  he  proposed  to  de- 
politicize  the  department — while  leaving  it  basically  intact — by  foreswearing 
politics  himself  and  asking  his  key  assistants  to  do  the  same. 

He  also  required  department  employees  to  write  memos  on  any  call  they 
received  from  the  White  House  or  Congress  or  any  other  "non-involved  party" 
about  a  pending  case.  That  order  remains  in  force  although  the  current 
Attorney  General,  William  B.  Saxl)e,  has  expressed  the  reservation  that  there 
should  be  a  free  exchange  of  ideas  between  Justice  and  Congress. 

Last  December  Sen.  Ervin  introduced  a  bill,  mainly  to  start  a  dialogue,  that 
would  insulate  the  Attorney  General  from  direct  political  control  by  the 
President. 

Under  Ervin's  proposal  the  President  would  still  have  appointment  and 
removal  power  but  would  choose  the  Attorney  General  for  a  six-year  term. 

Ervin  also  would  remove  the  Attorney  General  from  the  Cabinet  and  would 
grant  him,  instead  of  the  President,  power  to  hire  and  fire  assistant  attorneys 
general. 

Rep.  Peter  J.  Rodiuo  (D-N.J.),  chairman  of  the  House  Judiciary  Committee, 
has  introduced  a  bill  that  in  effect  would  prevent  a  President  from  naming  his 
campaign  manager  as  Attorney  General,  a  tradition  that  began  with  Dwight 
Eisenhower  who  named  Herbert  Brownell,  and  continued  with  John  Kennedy, 
who  named  his  brother  Robert,  and  Richard  Nixon,  who  named  John  N. 
Mitchell. 

Sen.  Alan  Cranston  (D-Calif.)  has  proposed  a  measure  that  would  set  up  a 
commission  to  study  creating  a  permanent  prosecution  force. 

Such  a  force  has  been  suggested  in  two  forms — one  by  Law  Prof.  Paul 
Mishkin  of  the  University  of  California  at  Berkeley  and  one  by  Washington 
attorney  Lloyd  N.  Cutler,  a  corporate  lawyer  who  was  executive  director  of  the 
National  Commission  on  the  Causes  and  Prevention  of  Violence  that  grew  out 
of  the  Robert  Kennedy  assassination. 
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ilishkiii  would  create  an  independent  office  of  Counsel  General  by  constitu- 
tional amendment.  The  official  would  be  chosen  by  the  Supreme  Court,  "possi- 
bly with  confirmation  by  the  Senate,"  for  15  years  and  could  be  removed  only 
by  impeachment  or  by  the  Supreme  Court  for  cause,  Mishkin  says. 

The  Counsel  General  could  not  run  for  public  oflace  for  the  15-year  term  and 
for  three  years  after  that  and  would  serve  both  as  the  national  ombudsman, 
checkinsr  into  official  corruption,  and  as  the  enforcer  of  election  laws. 

A  President  would  have  no  claim  of  executive  privilege  and  would  have  to 
turn  over  any  administration  record,  even  national  security  material,  to  the 
Counsel  General. 

Cutler's  proposal  would  establish  a  permanent  special  prosecutor,  chosen  by 
the  President  and  confirmed  by  the  Senate  for  a  six-year  term,  to  handle 
election-law  violations  and  crimes  committed  by  federal  or  political  party 
officials. 

The  rationale  for  taking  major  areas  of  prosecution  away  from  the  Justice 
Department  permanently  was  given  by  Cutler  in  a  paper  last  month  to  the 
Committee  for  Public  Justice  : 

"An  incumbent  Attorney  General  has  an  obvious  conflict  of  interest  in 
investigating  or  prosecuting  a  campaign-law  violation  or  a  breach  of  public 
trust  by  a  member  of  his  own  administration  or  party." 

Noting  that  interim  special  prosecutors  were  chosen  both  in  Watergate  and 
in  the  Teapot  Dome  scandal  of  the  1920"s,  Cutler  said,  "They  have  not  only 
prosecuted  successfully  the  crimes  that  had  already  come  to  the  surface ;  their 
very  existence  led  to  the  discovery  and  prosecution  of  additional  crimes  .  .  . 

"These  experiences  suggest  that  Teapot  Dome  and  Watergate  were  only  the 
tips  of  icebergs  that  float  in  political  waters  all  the  time,  and  that  much  more 
would  have  been  discovered  if  we  had  a  continuing  institutional  arrangement 
for  doing  so." 

His  theory  of  permanent  scandal  is  central  to  those  who  believe  that  radical 
structural  changes  must  be  made  in  the  Justice  Department. 

Yale  Law  professor  Burke  Marshall,  who  served  as  an  assistant  attorney 
general  under  President  Kennedy,  does  not  believe  that  corruption  is  always  at 
a  high  level.  "You  can't  set  up  permanent  institutions  to  deal  with  a  corrupt 
presidency,"  he  says.  "We  don't  have  that  many  corrupt  ones." 

If  the  problem  is  sporadic,  as  Marshall  contends,  then  "a  permanent  oflSce 
would  atrophy,"  he  says.  "The  career  people  staflSng  it  would  not  be  very 
good — or  they  would  he  bored  silly." 

Former  Attorney  General  Ramsey  Clark  also  opposes  the  idea  of  a  perma- 
nent prosecutor.  "Prosecution  is  perhaps  the  quintessential  executive  function." 
he  said.  "The  way  to  solve  the  problem  we  face  now  is  not  to  usurp  the  powers 
of  the  executive  but  to  insist  that  the  executive  do  its  duty." 

Clark  argues,  "To  set  up  an  independent  agency  is  terribly  wrong.  When  you 
spin  off  an  agency,  it  tends  to  lose  power  after  a  while,  become  dormant,  or  get 
captured  by  some  constituency.'" 

What  is  needed,  he  says,  is  a  method  "to  insulate  the  investigative  and 
prosecutorial  process  from  political  influence."  Clark  advocates  a  "standing 
mechanism"  for  investigating  corruption  in  extraordinary  cases  that  the  Justice 
Department  could  not  handle. 

Clark  has  also  proposed  a  rule  that  the  attorney  general  and  deputy  attorney 
general  should  belong  to  opposing  political  parties,  that  Senate  confirmation  of 
the  04  U.S.  attorneys  should  be  eliminated,  and  that  Justice  Department 
contacts  with  the  White  House  or  Congress  on  pending  cases  should  he  made 
public. 

Recently  a  panel  of  public  administration  experts  sent  a  report  to  the  Senate 
Watergate  committee  that  took  note  of  the  issues  raised  by  proposals  for  major 
institutional  changes. 

It  rejected  the  idea  of  an  independent  Justice  Department,  arguing  that  the 
department  and  the  Attorney  General  "play  such  key  roles  in  the  constitutional 
responsibilities  of  the  President  that  they  should  not  be  removed  from  his 
overall  direction." 

Instead,  the  panel  backed  the  idea  of  a  "permanent  special  prosecutor 
appointed  for  a  .six-year  term,  hut  it  qualified  the  recommendation  hy  saying 
that  the  oflicer  "should  be  regarded  as  a  transitional  arrangement,  the  need  for 
which  would  wither  as  the  department  moved  from  its  present  political  role  to 
one  of  a  non-political  oflSce." 
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[Editorial  from  the  Morning  Sun,  Baltimore,  Md.,  Mar.  25,  1974] 
Non-Political  Justice 

Last  week  a  panel  of  public  administration  experts  recommended  to  the 
Senate  Watergate  Committee  that  some  of  the  "abuses  associated  with  Water- 
gate"' could  be  attributed  to  the  growing  political  orientation  of  the  Department 
of  Justice.  It  recommended  that  the  department  be  depoliticized  as  much  as 
possible.  Coincidentally,  tom()rrow  a  Senate  subcommittee  of  the  Judiciary 
Committee  begins  four  days  of  hearings  on  a  proposal  to  establish  an  independ- 
ent Justice  Department  introduced  last  year  by  Senator  Sam  Ervin.  Independ- 
ent of  the  "direct  political  control  of  the  executive  branch  of  the  government" 
he  means. 

Well,  like  a  lot  of  people  who  have  watched  what  John  Mitchell  did  instead 
of  what  he  said — and  what  Richard  Kleindienst  did.  and  Roliert  Mardian,  and 
L.  Patrick  Gray :  and  what  Henry  Peterson  and  Earl  Silbert  didn't  do — and 
what  Elliott  Richardson  couldn't  do — we  have  to  say  we  would  like  to  see  some 
safeguards  against  that  sort  of  thing  ever  happening  again.  But  we  are  not  so 
sure  that  separating  the  Department  of  Justice  from  politics  is  the  way  to  do 
it.  Justice  and  politics  greatly  interact.  For  instance,  it  is  a  political  decision 
whether  to  emphasize  enforcement  of  civil  rights  laws  or  antitrust  laws.  Who 
should  decide  that?  A  duly-elected  president  (who  is  specifically  directed  to 
enforce  the  laws  by  the  Constitution)?  Or  some  agency  head  chosen  for  a  term 
of  office  by  Congress  and/or  president?  We  believe  the  answer  is  obviously  the 
President. 

AVe  imagine  Senator  Ervin  thinks  so,  too.  His  associates  say  he  intended  his 
proposal  as  a  "talking  point"  for  the  Senate  to  start  with  in  determining  what 
can  be  done  to  prevent  the  administration  of  justice  in  this  country  from  ever 
being  so  tainted  again.  Little  that  Congress  (and  the  President)  will  do  in  the 
mf-nths  aliead  could  be  more  important  than  restoring  the  public's  confidence  in 
its  law  enforcement  agencies,  particularly  the  Department  of  Justice.  In  a  free 
society  with  tlie  traditions  of  ours,  justice  depends  to  a  large  extent  on  the 
public's  having  faith  in  its  institutions.  A  faith  now  widely  lacking. 


[From  The  New  York  Times  Magazine,  May  5,  1974] 

The  Politics  of  Justice 

(By  Victor  S.  Navasky) 

Senator  Sam  Ervin  has  proposed  that  the  Attorney  General  he  taken  out  of 
the  Cabinet  and  that  the  Ju.stice  Department  be  taken  out  of  the  executive 
branch.  Senator  Robert  Byi-d  has  proposed  that  the  Federal  Bureau  of  Investi- 
gation be  taken  out  of  the  Justice  Department.  Former  Supreme  Court  Justice 
Arthur  Goldberg  has  proposed  that  the  White  House  counsel  be  taken  out  of 
the  White  House  and  his  functions  transferred  to  Justice.  Ramsey  Clark  has 
suggested  that  the  Justice  Department  he  taken  out  of  politics,  by  such 
measures  as  requiring  that  the  Attorney  General  or  his  Deputy  and  three 
As.sistant  Attorneys  General  be  of  different  political  party  than  the  President, 
and  he  would  prohibit  recent  campaign  managers  or  candidates  for  high 
political  office  from  serving  in  high  Justice  Department  positions.  Former 
United  States  Attorney  Whitney  North  Seymour  (echoing  a  proposal  made  a 
few  years  ago  by  Prof.  Isidore  Silver)  has  proposed  splitting  the  difference — 
two  Cabinet  departments,  one  headed  by  an  Attorney  General  who  would  serve 
the  President  as  personal  and  political  adviser;  the  other,  a  Department  of 
Law  Enforcement  headed  by  a  Chief  Prosecutor  who  would  serve  "the  ideal  of 
nonpartisan  law  enforcement."  Lloyd  Cutler,  distinguished  Washington  attor- 
ney, has  a  plan  for  a  permanent  special  prosecutor  outs-ide  thf-  Justice  Depart- 
ment and  Senator  Alan  Cranston  has  introduced  legislation  that  would  have  a 
commission  look  into  this  possiiiility.  Other  reformers  look  toward  European 
niftdels  where  the  Attorney  General  is  responsible  not  to  the  executive  or  the 
legislature  but  to  the  court.s. 

The  proximate  cause  of  most  of  these  proposals  is,  of  course,  Watergate  and 
related  events  which  have  put  a  severe  strain  on  the  Justice  Department.  In 
case  you  hadn't  noticed,  one  former  Attorney  General  has  been  acquitted  of 
attempting  to  impede  a  Securities  and  Exchange  Commission  investigation,  but 
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is  yet  to  be  tried  in  the  Watergate  conspiracy  case,  a  second  former  Attorney 
General  is  apparently  plea  bargaining  to  avoid  perjury  charges,  a  third  former 
Attorney  General  and  his  Deputy  resigned  rather  than  carry  out  a  Presidential 
order  they  considered  inimical  to  the  best  interests  of  Justice,  and  the  Acting 
Director  of  the  F.B.I,  resigned  under  a  cloud  after  revealing  that  he  had 
destroyed  documents  which  could  constitute  evidence  of  a  Federal  crime. 

William  Saxbe,  the  Attorney  General  du  jour,  hasn't  really  been  in  long 
enough  to  commit  more  than  semantic  crimes,  which  are  not  indictable, 
bevertheless  his  comments  prejudging  Patty  Hearst's  status  as  a  criminal  have 
Svon  him  censure  from  many  quarters,  including  the  editorial  page  of  The 
Times.  He  also  stands  in  ambivalent  relationship  to  the  oflSce  of  Special 
Prosecutor,  of  which  he  says,  "I'll  live  with  it  because  Richardson  agreed  to  it, 
but  I  was  prepared  to  be  both."  He  has  upset  some  members  of  Congress  by 
opposing  the  Ervin  Committee's  request  for  certain  White  House  tapes,  al- 
though he  says  Solicitor  General  Robert  Bork  had  more  or  less  established  the 
idea  that  the  department  would  take  a  position  on  "institutional"  issues  like 
executive  privilege  "before  I  came  on  board" ;  and  he  probably  caused  some 
distress  at  the  White  House  when  he  gave  as  his  casual  opinion  at  his  first 
press  conference  that,  at  some  point  in  the  impeachment  proceedings,  the 
President  may  have  to  start  picking  up  the  bill  for  his  own  defense. 

But  the  underlying  issues  are  deeper  than  last  year's  headlines  and  go 
beyond  matters  of  oflScial  corruption  and  criminality.  They  involve  the  relation- 
ship of  the  Attorney  General  to  the  President,  law  to  politics,  policy  to 
bureaucracy  and  discretion  to  justice.  They  are  important  to  examine  because 
Watergate  or  no  Watergate,  the  Attorney  General  is  the  chief  law-enforcement 
oflScer  of  the  United  States.  His  department  budget  is  near  $2-billion  and  he 
employs  close  to  40,000  people.  He  sits  over  the  F.B.I,  vpith  its  vast  investiga- 
tive apparatus  and  the  Law  Enforcement  Assistance  Administration  (L.E.A.A.) 
Which  annually  doles  out  more  than  $700-million,  mostly  to  support  state  and 
local  law  enforcement  agencies.  Through  the  Justice  Department's  various 
bureaus  and  divisions  the  Attorney  General  has  the  power  to  indict,  prosecute, 
deport,  enjoin  and  settle  or  litigate  cases  affecting  tens  of  millions  of  Ameri- 
cans involving  hundreds  of  billions  of  dollars,  and  adjudicated — in  many 
cases — by  men  appointed  under  the  Attorney  General's  power  of  patronage. 

Joseph  Kraft,   the  columnist,   once  borrowed  Walter  Bagehot's  19th-century 
distinction   between    the    "dignified"    and    the    "effective"    to    describe    the    two 
different  traditions  in  which  our  Attorneys  G^eneral  have  served.  He  traced  the 
"dignified"  concept  from  the  Anglo-Saxon  tradition  that  the  sovereign  as  well 
as  the  citizen  is  subject  to  the  law  of  the  land.  "By  that  tradition,"  he  wrote, 
"the  ideal  Attorney  General  is  an  upright  man,  learned  in  the  law,  and  with 
the  most  delicate  sense  of  fairness,  who  acts  less  as  a  player  on  the  Govern- 
ment team  than  as  an  umpire  exerting  a  legal  check  on  arbitrary  action  of  the 
executive."  Abraham  Lincoln's  Attorney  General,  Edward  Bates,  reflected  this 
view  when  he  observed,  "The  office  I  hold  is  not  properly  political,  but  strictly 
legal ;  and  it  is  my  duty,  above  all  other  ministers  of  state,  to  uphold  the  law 
'and  resist  all  encroacliments,  from  whatever  quarter,  of  mere  will  and  power." 
The  "effective"  tradition  finds  expression  in  the  tendency  of  so  many  Presi- 
dents to  name  their  political   managers  Attorney   General.   There   was   Harry 
Daugherty,  President  Warren  G.  Harding's  political  campaign  manager,   who 
barely  escaped  jail  for  his  role  in  the  Teapot  Dome  scandal ;  Homer  Cummings, 
•who  had  served  as  National  Chairman  of  the  Democratic  party  under  Woodrow 
Wilson  and  seconded  Franklin  D.  Roosevelt's  nomination  at  the  1932  conven- 
tion ;  Howard  McGrath,  President  Harry  S.  Tnmaan's  campaign  manager,  who 
resigned   under   a    moral   cloud    as   a    result   of   an   aborted    conflict-of-interest 
investigation  by  New  York  reformer  Newbold  Morris;  Herbert  Brownell,  Presi- 
dent Dwight  D.  Eisenhower's  campaign  manager,   and,   of  course,   there  were 
Robert  Kennedy  and  John  Mitchell.  You  don't  have  to  be  a  campaign  manager, 
however,  to  operate  within  the  "effective"  tradition,  which,  simply  put,  sees  the 
Attorney   General's  main  job  as  to  execute  the  President's  will.   As  Richard 
Kleindienst  says,  "It  is  impossible  and  undesirable  to  separate  law  and  politics. 
In  evei-y  Presidential  campaign  there  are  big  issues  relating  to  law.  You  can't 
say  after  the  election  that  the  President  should  turn  the  Justice  Department 
over  to  some  computer  for  the  pristine  pure  purpose  of  enforcing  the  law." 
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The  reality  is  that  while  Attorneys  General  may  affect  the  style  of  one 
tradition  or  another,  most  fuse  both  traditions.  The  occasions  are  rare  when 
they  have  a  conflict  between  loyalty  to  the  man  who  appointed  them  and 
loyalty  to  law,  and  when  that  happens,  most  try  to  satisfy  the  former  without 
violating  the  latter.  Yet  ever  since  George  Washington  talked  his  personal 
lawyer,  Edmund  Randolph,  into  becoming  Attorney  General  for  $1,500  per 
annum  (on  the  grounds  that  it  would  "confer  pre-eminence"  and  help  his 
private  practice)  the  Attorney  General  has  had  his  moments  of  tension  with 
the  White  House.  As  Prof.  Arthur  Selwyn  Miller  wrote  long  before  he  became 
a  consultant  on  constitutional  law  to  Senator  Ervin's  Watergate  Committee,  the 
Attorney  General  "is  a  political  officer  charged  with  legal  duties."  Thus  during 
the  controversy  in  the  eighteen-thirties  over  the  national  bank,  President 
■Jackson  wanted  his  Attorney  General  to  designate  certain  banks  as  depositories 
of  United  States  funds  and,  when  the  Attorney  General  l)alked,  reportedly 
remarked,  "Sir,  you  must  find  a  law  authorizing  the  act  or  I  will  appoint  an 
Attorney  General  who  will." 

Perhaps  the  most  eloquent  description  of  the  process  of  Presidential  interfer- 
ence may  be  foimd  in  former  Attorney  General  Francis  Biddle's  memoir,  "In 
Brief  Authority,"  where  he  tells  how  F.D.R.  pressured  him  to  bring  some 
sedition  cases  against  pro-Nazi  propagandists  in  the  early  years  of  World  War 
II.  "The  President,"  he  recalls  "began  to  send  me  brief  memoranda  to  which 
were  attached  some  of  the  scurrilous  attacks  on  his  leadership,  with  a  notation, 
'What  about  this?"  or  'What  are  you  doing  to  stop  this?'  I  explained  to  him  my 
view  of  the  unwisdom  of  bringing  indictment  for  sedition.  ...  He  was  not 
much  interested  in  the  theory  of  sedition,  or  in  the  constitutional  right  to 
criticize  the  Government  in  wartime.  He  wanted  this  antiwar  talk  stopped. 

"He  began  to  go  for  me  in  the  Cabinet.  His  technique  was  always  the  same. 
When  my  turn  came,  as  he  went  around  the  table,  his  habitual  affability 
dropped.  He  did  not  ask  me  as  usual,  if  I  had  anything  to  report.  He  looked  at 
me,  his  face  pulled  tightly  together.  'When  are  you  going  to  indict  the 
seditionists?'  he  would  ask;  and  the  next  week  and  the  next  week  and  every 
■week  after  that,  until  the  indictment  was  found,  he  would  repeat  the  same 
question.  ...  At  the  Cabinet  meeting  a  day  or  two  after  the  return  of  an 
indictment  he  said,  now  in  his  most  conciliatory  manner,  'I  was  glad  to  see, 
Francis,  that  the  grand  jury  returned  a  true  bill." 

Thus  when  President  Nixon  phoned  Attorney  General  Kleindienst  and  di- 
rected him  to  drop  the  Justice  Department's  appeal  in  the  I.T.T.  merger  cases, 
when  he  ordered  Attorney  General  Richardson  to  fire  Special  Prosecutor 
Archibald  Cox,  when  he  temporarily  approved  the  so-called  Huston  plan — 
wiiich  called  for  illegal  surveillance — over  the  objections  of  the  Director  of  the 
F.B.I.,  he  was  on  one  level  merely  the  latest  in  a  long  line  of  Presidential 
iuterferers.  Nobody  suggests  that  the  President,  who  is  after  all  responsible,  as 
an  elected  officer,  for  the  conduct  of  the  business  of  the  executive  branch,  does 
not  have  a  right  and  perhaps  a  duty  to  set  legal  policy.  The  question  is  at  what 
point  does  the  exercise  of  that  right  blur  over  into  less  than  even-handed 
justice  and  become  improi)er,  if  not  illegal? 

Ramsey  Clark  has  suggested  one  dividing  line,  among  other  proposals,  in  a 
paper  delivered  last  summer  at  Ralph  Nader's  Conference  on  the  Legal 
Profession.  His  theory  is  that  Presidents  should  set  policy  with  their  Attorneys 
General,  fire  their  Attorneys  General  when  unhappy  with  their  work,  but  never 
get  involved  in  specific  cases.  "Congress,"  says  Clark,  "should  consider  enacting 
a  law  prohibiting  the  President  and  his  staff  from  directing  the  handling  of 
any  ease  or  matter  in  the  Department  of  Justice,  and  officials  in  the  Depart- 
ment from  following  such  directions,  wiien  they  are  contrary  to  law  as 
determined  by  the  Attorney  General."  His  reasons:  The  President  can't  possi- 
bly know  as  much  about  a  case  as  the  attorneys  working  on  it.  The  President 
can't  possibly  get  to  all  problematic  cases,  so  only  those  that  come  to  his 
attention  (frequently  through  big  contributors  or  political  connections)  get 
special  treatment,  which  is  less  than  equal  justice.  The  President  often  is  not  a 
lawyer  and  when  he  is.  can't  be  presumed  to  know  as  much  law  as  his 
Attorney  General.  Once  the  President  is  involved,  a  political  imprint  get^  put 
on  the  "ease.  "President  Johnson  respected  my  belief  that  it  was  wrong  to 
discuss  cases,  so  we  never  did  it,"  says  Clark.  (A  less  lofty  view^  of  L.B.J.'s 
motives,  advanced  by  one  career  attorney   at  Justice,  is  that  "L.B.J,   was  so 
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upset  with  Ramsey  over  the  war  and  a  lot  of  things  that  he  stopped  talking  to 
him,  period."  However,  the  fact  that  L.B.J,  never  once  talked  directly  to 
Attorney  General  Nicholas  deB.  Katzenbach  about  the  bringing  of  the  Bobby 
Baker  case,  suggests  that  L.B.J,  acted  with  propriety  in  these  matters.) 

Consider  the  Pre.sidenfs  role  in  the  I.T.T.  appeal.  There  is  debate  about 
whether  he  knew  of  I.T.T."s  contribution  of  $400,000  to  finance  the  Republican 
Convention  in  San  Diego,  but  there  is  no  debate  that  he  told  Acting  Attorney 
General  Kleindienst  to  have  Solicitor  General  Erwin  N.  Griswold  drop  the  case. 
President  Nixon  has  defended  his  action  on  the  grounds  that  he  was  merely 
implementing  his  antitrust  philosophy  that  bigness  is  not  necessarily  badness, 
and  that  his,  Mitchell's  and  other  officials'  conversations  with  I.T.T.  president 
Harold  S.  Geneen  were  only  over  matters  of  policy.  But,  asks  Clark,  why 
should  Geneen  and  other  I.T.T.  officials  have  access  to  the  President,  Attorney 
General  Mitchell  or  Acting  Attorney  General  Kleindienst,  when  others  less  well 
situated  can't  get  to  see  anybody? 

William  Ruekelshaus  has  a  different  idea.  "It's  not  the  fact  of  the  discussion 
that's  bad  but  the  way  it  was  done,"  he  says.  "According  to  the  AVhite  House, 
Kleindienst  told  Nixon  that  Solicitor  General  Griswold  would  resign  if  Nixon 
insisted  on  dropping  the  I.T.T.  appeal.  Well,  when  Nixon  heard  that,  if  had 
firm  ideas  on  the  matter  he  should  have  gotten  Griswold  over  there.  After  all. 
Griswold  was  the  Solicitor  General.  The  question  should  be  why  will  you 
resign?  Am  I  that  wrong?  Is  there  a  moral  issue  here  that  I  don't  see?" 
Kleindienst  himself  told  me  of  Nixon's  order,  "It  was  a  directive  without  any 
background,  predicate  or  anything  and  I  didn't  do  it  for  a  very  sijecific  reason. 
You  can't  get  a  specific  directive  on  a  specific  ease  from  the  White  House 
because  they  do  not  know,  except  superficially,  what  the  case  or  the  law  is 
about.  .  .  .  That's  w-hy  I  was  ready  to  quit,  especially  after  I  was  running 
around  the  country  extolling  ff'^i'mei'  Assistant  Attorney  General  Ri'bard  W.] 
M"Laren  for  doing  something  about  conglomerates,  a  situation  tliat  Kennedy 
and  Johnson  had  ducked  l)ecause  they  said  they  needed  legislation." 

Everybody  would  agree  that  if  there  was  a  bribe  in  the  I.T.T.  case  it  should 
be  punished.  And  most  would  agree  that  the  President's  abrupt  handling  of  the 
matter  was  improper  or  inept.  But  that  still  leaves  open  the  question  of 
whether  the  proposal  for  Presidential  continence  in  discussing  cases  is  feasible. 
While  many  attorneys  think  it  a  reasonable  guideline,  there  is  also  the  feeling 
that  it  may  be  too  rigid  a  rule.  "And  besides,"  offers  Louis  F.  Oberdorfer,  who 
lieaded  the  Tax  Division  under  the  Kennedys,  "how  are  you  going  to  enforce  it 
unless  you  have  a  President  who's  willing  to  be  taped?"  Ruekelshaus  points 
out,  "In  some  cases  the  President  has  not  only  a  right  but  an  obligation  to 
discuss  the  case.  For  example,  suppose  he  thought  bringing  political  cases 
against  radicals  was  going  to  polarize  the  country?" 

In  the  antitrust  area  particularly,  there  is  a  feeling  that  since  the  antitrust 
statutes,  unlike,  say,  the  stolen-car  statutes,  are  a  statement  of  business 
philosophy,  and  since  it  is  possible  to  pursue  divergent  policies,  each  within  the 
law.  the  President  has  a  right  not  only  to  be  heard  himself  but  to  bring  in 
outside  experts  such  as  the  Council  of  Economic  Advisers  for  their  judgment 
on  the  economic  Impact  of  one  or  anotlier  course  of  action.  Robert  Morgenthau. 
former  United  States  Attorney  from  tlie  Southern  District  of  New  York,  notes. 
•'The  President  is  accountable  for  the  actions  of  his  Attorney  General,  so  I 
guess  he  has  the  right  to  discuss  cases."  Incidentally.  Tom  Kauper,  head  of  the 
Antitrust  Division,  tells  me.  "I  don't  think  in  all  honesty  I've  ever  been  told 
whether  there  is  a  Presidential  philosophy  of  antitrust,"  although  Mr.  Saxbe 
says  that  before  he  was  appointed,  President  Nixon  briefly  discussed  his 
bigness-isn't-necessarily-l>adness  philosophy,  and  they  both  agreed  that  "this 
can  be  important  when  you  realize  that  internationally  we're  up  against 
cartels.'' 

And  yet,  Mark  Green,  author  of  "The  Closed  Enterprise  System"  and 
Director  of  Nader's  Corporate  Accountability  Project,  points  out  that  in  the  five 
known  cases  where  tlie  Nixon  Administration  overruled  staff  recommendations 
i!i  antitrust  cases,  it  turns  out  that  each  of  the  corporations  involved  was  a 
major  contributor  to  one  or  another  of  Nixon's  Presidential  campaigns.  At 
wliat  point,  he  asks,  do  we  invoke  the  law  of  probability  to  reopen  these  cases? 
Wouldn't  it  be  better,  he  asks,  not  only  for  the  President  to  keep  hands  off,  but 
for  the  Assistant  Attorney  General  in  charge  of  Antitrust  to  have  the  authority 
to  liring  these  cases  on  his  own? 
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Perhaps.  But  the  assumption  that  the  President  sets  policy  and  the  Attorney 
General  or  his  assistants  execute  it — whether  or  not  they  discuss  cases — 
ignores  the  role  of  tlie  bureaucracy.  Attorneys  General  see  their  main  day-to- 
day problem  as  how  to  set  the  bureaucracy  moving,  how  to  translate  the 
President's  priorities  into  concrete  profrranis,  immediate  action,  visible  results. 
Elliot  L.  Richardson  tried  to  do  something  about  this  by  way  of  an  elaborate 
reorganization  scheme  designed  to  convert  the  Justice  Department  from  what 
he  called  "a  law  office'"  to  what  Harvard  Business  School  types  call  a  "public 
policy  instituticn."  But  Phase  I  of  the  plan  had  barely  gotten  under  way  when 
Attorney  General  Saxbe.  wlio  is  less  than  enthusiastic  about  many  of  his 
predecessor's  efforts  at  reform,  arrived  on  the  scene.  "We  were  supposed  to  go 
into  Phase  II  of  the  Richardson  plan  a  few  weeks  ago,"  says  Saxbe,  "but  I've 
lield  it  up  because  I'm  not  sure  it  wouldn't  do  further  damage  to  morale 
around  here."  When  I  asked  Saxbe  if  it  were  true,  as  has  been  rumored  by 
somewhat  perplexed  career  attorneys,  that  he  had  gone  out  of  his  way  not  to 
he  replied,  "Yes.  that's  true."  Why  is  that?  "There  are  two  reasons.  First,  I 
menced  throughout  the  department  and  particularly  with  respect  to  the  F.B.I., 
he  replied,  "Yes,  that's  true."  Why  is  that?  "There  are  two  reasons.  First,  I 
didn't  have  the  time.  But  frankly  the  real  reason  is  I  didn't  understand  what 
they  were  talking  about.  I  talked  to  Richardson  several  times  and  he  talks  a 
language  I'm  not  familiar  with.  I  wanted  to  talk  about  things  and  he  wanted  to 
talk  about  intangibles.  He  talks  about  things  like  the  reorganization  being 
based  on  'major  thrust' — that  kind  of  talk.'' 

The  bureaucracy,  which  at  its  best  sits  as  a  guardian  of  professionalism, 
procedural  regularity,  the  integrity  of  process,  sees  its  job  as  keeping  the 
President  and  his  Attorney  General  in  line.  And  while  the  embarrassments 
suffered  by  the  recent  parade  of  Attorneys  General  have  not  helped  morale, 
they  may  in  a  peculiar  way  have  givn  the  career  lawyers  a  more  sharply 
defined  sense  of  their  own  role.  "I'm  not  at  all  flattering  to  Attorneys  General." 
says  Henry  Petersen,  the  career  attorney  who  came  to  prominence  in  connec- 
tion with  his  role  in  the  Watergate  and  Agnew  investigations.  "Ramsey  Clark 
and  John  :Mitchell  think  they  were  poles  apart.  But  from  the  vantage  point  of 
the  litigating  divisions  they  didn't  change  anything." 

There  is  no  right  or  wrong  in  the  tug  of  war  between  policy  and  bureauc- 
racy, but  in  the  penumbra  of  Watergate  the  prospect  of  bureaucratization 
seems  to  many  less  fearful  than  the  risks  of  politicization.  Hence  a  second 
Ramsey  Clark  proposal :  That  the  Attorney  General  or  his  Deputy  and  at  least 
three  assistants  be  required  by  law  to  be  of  a  different  political  party  than  the 
President.  Consistent  with  this.  Clark  would  ban  recent  candidates  for  high 
political  office,  and  their  campaign  managers,  from  high  Justice  Department 
ctffice.  on  the  theory  that  political  types  bring  with  them  political  perspectives 
and  political  jiidgments.  He  suggests  that  despite  a  few  shiny  apples  in  the 
barrel,  much  of  the  moral  malaise  of  Nixon  justice  may  be  attributed  to  the 
parade  of  defeated  candidates  and  expols  appointed  to  top  positions  in  the 
dejtartment. 

'■Bn.t  it's  nonsense  to  bar  politicians  from  top  Justice  positions,"  William 
Ruc-kelshaus  told  me  just  a  few  weeks  after  he  had  been  forced  to  resign  in 
what  has  come  to  lie  known  as  the  Saturday  Night  Massacre.  "You  can  always 
find  malleable  people  of  the  opposite  political  party.  Why  the  fact  that  you've 
asked  the  voters  of  your  state  to  put  you  in  elective  office  should  disqualify  you 
is  beyond  me.  The  fact  of  the  matter  is  a  lot  of  the  problems  this  Administra- 
tion had  with  its  appointees  is  that  they  weren't  pulilic  men.  They  didn't 
understand  the  refpiirements  of  public  morality.  One  of  Mitchell's  failings  was 
he  didn't  care  what  people  said  about  him.  He  used  to  joke  that  he  enjoyed  a 
g(.(id  reputation  until  he  met  'this  fellow  Nixon.'  I've  never  met  anyone  who 
cared  less  what  people  thought." 

Attorney  General  Saxbe  agrees.  At  a  recent  breakfast  meeting  with  reporters 
he  repeatedly  rejected  the  argument  that  the  department  should  lie  depoliti- 
cized  and  said  that  if  the  department  were  headed  by  a  "remote,  protected  civil 
servant."  he  would  not  "be  responsive  to  anybody.  Political  patronage,"  he  said, 
"lias  always  led  to  responsibility." 

It  is  fashionable  to  downgrade  preoccupation  with  depoliticization  proposals 
and  such,  as  having  to  do  with  "post-Watergate  morality."  In  fact,  however, 
they  reflect  an  attempt  to  do  more  than  insulate  the  Attorney  General  from  the 
temptations  of  power :  they  are  intended  to  assist  him  to  exercise  his  discretion 
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in    the    interest    of    justice.    If    future    Watergate-prevention    were    our    only 
objective  then  we  should  direct  our  attention  to  cloning  a  second  generation  of 
Woodwards,  Bernsteins,   Siricas  and  Ervins,  for  the  press,  the  judiciary,   the" 
Congress  and  the  bureaucracy  are  our  best  checks  against  political  corruption. 

But  the  most  dangerous  powers  of  the  prosecutor  have  little  to  do  with  crime 
or  corruption.  Rather,  as  Attorney  General  Robert  Jackson  said  in  1940,  the 
danger  is  discretionary  :  ".  .  .  That  he  will  pick  people  he  thinks  he  should  get 
rather  than  pick  cases  that  need  to  be  prosecuted.  With  the  law  books  filled 
with  a  great  assortment  of  crimes,  a  prosecutor  stands  a  fair  chance  of  pinning 
at  least  a  technical  violation  of  some  act  on  the  part  of  almost  anyone.  In  such 
a  case  it  is  not  a  question  of  discovering  the  commission  of  a  crime  and  then 
looking  for  the  man  who  has  committed  it,  it  is  a  question  of  picking  the  man 
and  then  searching  the  law  books  or  putting  investigators  to  work,  to  pin  some 
offense  on  him.  ...  It  is  here  that  law  enforcement  becomes  personal,  and  the 
real  crime  becomes  that  of  being  unpopular  with  the  predominant  or  govern- 
ment group,  being  attached  to  the  wrong  political  views,  or  being  personally 
obnoxious  to,  or  in  the  way  of,  the  prosecutor  himself." 

Nor  is  the  line  between  proper  and  improper  use  of  a  prosecutor's  discretion 
always  discernible.  As  Thomas  Griffith  observed  recently  in  Fortune  magazine, 
"James  Hoffa  is  probably  the  leading  loser  and  gainer  from  discretionary 
justice  in  our  times,  having  been  the  target  of  Robert  Kennedy's  special  Get 
Hoffa  squad,  and  then  having  had  his  sentence  prematurely  commuted  in  the 
Nixon  xVdministration."  Or  take  the  tax  laws.  When  Robert  Kennedy  was 
Attorney  General  there  was  a  policy  whereby  racketeers  were  judged  by  the 
same  tax  standards  as  everyone  else :  but,  whenever  there  was  a  case  involving 
an  organized  crime  figure,  his  folder  was  purposely  moved  from  the  bottom  to 
the  top  of  the  pile.  The  policy  was  defended  on  the  grounds  that,  of  the  96 
million  tax  forms  filed  annually,  3.5  million  were  audited  and  only  800  cases 
were  brought,  so  discretion  was  built  into  the  process.  As  long  as  each  and 
every  one  of  these  cases  met  the  requirements  of  tax  law,  what  was  wrong 
with  bringing  as  many  of  them  as  possible  against  racketeers?  What  was 
wrong,  as  civil  libertarians  pointed  out,  was  that  "this  time  it's  Mafiosi  but 
next  time  it  could  be  Black  Panthers  or  Goldwater  supportei's.  The  purpose  of 
the  tax  laws  is  to  collect  revenues.  Once  you  bend  them  to  catch  criminals,  you 
undermine  the  tax  laws  and  ultimately  destroy  confidence  in  them.  Justice  has 
to  be  evenhanded.  It  can't  be  personal." 

No  one  quarreled  with  the  right  of  Kennedy  as  prosecutor  and  implementer 
of  the  President's  policies  to  make  the  break-up  of  organized  crime  a  top  policy 
priority.  The  question  was  whether  it  was  proper — in  pursuit  of  that  policy — to 
prosecute  racketeer  Joseph  Aiuppa,  identified  before  the  old  McClellan  Commit- 
tee as  a  gambler  and  gunman  for  the  Capone  mob,  for  violating  the  Migratory 
Bird  Act/  Or  was  it  right  to  prosecute  Joey  Gallo's  brother  Louis  and  his 
father  for  submitting  false  income  statements  on  a  Y.A.  loan  application  for  a 
homo  mortgage? 

A  hypothesis :  A  number  of  the  worst  transgressions  of  the  Nixon  Adminis- 
tration find  their  lineage  in  the  unwisdom  of  prior  Administrations.  The 
plumbers'  unit,  for  instance,  may  be  seen  as  the  illegal  but  logical  heir  to  such 
earlier  operations  as  the  Get  Hoffa  squad.  The  White  House  "enemies"  list  may 
indeed  be  the  successor  to  such  celebrated  inventories  as  Robert  Kennedy's  top 
40  racketeers  list  (it  grew  to  over  2,000),  the  Attorney  General's  list  of 
subversive  organizations,  the  F.B.I.'s  Ten  Most  Wanted  List,  all  of  which  had 
in  common  that  they  abandoned  the  normal  innocent-until-proven-guilty  pre- 
sumption in  favor  of  a  guilty-until-taken-off-the-list  presumption.  The  break-in 
to  the  office  of  Dr.  Ellsberg's  psychiatrist  may  have  been  carried  out  imder  the 
same  national-security  umbrella  which  was  used  to  justify  the  wiretapping  of 
Dr.  Martin  Luther  King  Jr.'s  telephone  because  a  secret  Communist  was 
alleged  (falsely,  I  believe)  to  have  been  in  his  entourage.  The  Mitchell  doctrine 
that  it  was  permissible  to  introduce  nonwarranted  wiretap  evidence  in  court  in 
cases  dealing  with  domestic  radicals  may  be  only  one  or  two  steps  further 
down  the  authoritarian  road  than  the  pre-Mitchell  doctrine,  accepted  by  every 
Attorney  General  since  Robert  Jackson,  that  it  was  O.K.  to  tap  telephones  in 
national-security  cases  without  court  warrants  (and  without  specific  Congres- 
sional authorization)  so  long  as  the  evidence  was  not  introduced  in  court.  The 
parade  of  informers  and  agents  provocateurs  who  infiltrated  the  New  Left  in 
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the  late  sixties  as  part  of  the  F.B.I.'s  counterintelligence  program 
(COINTELPRO)  may  be  the  descendants  of  the  K.K.K.-iufiltrators  of  the  early 
sixties,  who  in  turn  borrowed  their  techniques  from  the  Communist  party- 
infiltrators  of  the  forties  and  fifties. 

None  of  which  is  to  suggest  that  the  President  and  his  men  should  not  be 
punished  for  any  possible  lawbreakiug.  After  all,  they  may  have  gone  beyond 
the  law  where  previous  Administrations  merely  approached  its  margins. 
"Breaking  the  law,"  says  former  Attorney  General  Katzenbach,  "is  the  critical 
distinction.  We  would  never  do  anything  we  believed  to  be  contrary  to  law  and 
that's  important."  The  dialecticians  are  right- — at  some  point  differences  of 
quantity  become  differences  of  quality,  and  the  pervasive  nature  of  the  Nixon 
Administration's  improprieties  suggests  a  qualitative  discontinuity  from  past 
practices.  And  anyway,  even  if  wliat  we  are  talking  about  is  only  a  matter  of 
degree,  as  Chuck  Morgan,  who  rinis  the  A.C.L.U.'s  impeachment  campaign 
observes.  "So  are  poverty  and  wealth." 

Of  course  a  critical  factor  in  the  Attorney  General's  ability  to  exercise  his 
discretion  has  to  do  with  his  relationship  to  the  President.  And  here  we  have 
something  of  a  paradox.  The  most  effective  Attorney  General  in  terms  of 
getting  things  done  is  certainly  one  like  Robert  Kennedy  or  John  Mitchell  who 
has  the  President's  confidence,  can  speak  for  him,  and  commit  his  prestige  to 
Justice  Department  programs.  But  the  most  effective  Attorney  General  in 
terms  of  preserving  the  processes  of  justice,  the  one  least  likely  to  get  the 
department  in  trouble — not  because  of  bureaucratic  timidity  but  because  he 
puts  means  up  there  ahead  of  ends — may  well  be  the  one  with  some  distance 
from  the  President.  William  Hundley,  who  served  in  the  Criminal  Division 
under  Presidents  Eisenhower,  Kennedy  and  Johnson  and  now  operates  as  one 
of  John  Mitchell's  counsels,  recalls  that  "Bill  Rogers  was  maybe  the  most 
effective  prosecutor  I  worked  for  because  nobody  bothered  him.  He  really 
wasn't  an  intimate  or  confidant  of  Eisenhower.  Wliatever  Ike's  faults  were,  he 
wasn't  interested  in  who  was  getting  indicted.  Rogers  was  in  a  lot  of  ways  like 
Elliot  Richardson.  He  didn't  like  the  idea  of  Senators  and  Congressmen 
waltzing  in  all  the  time.  He  thought  it  was  bad  for  the  troops." 

Can  and  should  any  of  the  structural  reforms  now  up  for  consideration  take 
the  politics  out  of  justice?  It  seems  obvious  to  me  that  much  of  the  debate 
about  depoliticizing  Justice  is  bogged  down  in  semantics.  Of  course  the  Presi- 
dent should  set  policy.  In  that  I  would  agree  with  Burke  Marshall,  who  told 
the  Senate's  Subcommittee  on  Separation  of  Powers  during  hearings  on  the 
Ervin  bill,  "It  seems  right,  not  wrong,  to  me  that  an  Administration  give  policy 
direction  on  such  matters  as  busing,  employment  quotas,  school  district  consoli- 
dations, and  private  discrimination  in  places  of  public  accommodation,  much  as 
I  disagree  with  the  policy  established  by  the  present  Administration  in  most  of 
them."  Of  course  the  Justice  Department  should  stay  out  of  partisan  politics, 
its  officers  shouldn't  make  political  speeches,  its  atmosphere  should  be  "legal" 
and/or  "policy -oriented"  (depending  on  the  style  of  the  Attorney  General) 
rather  than  partisan,  although  I  don't  have  a  firm  view  on  whether  that's 
guaranteed  best  by  a  law  prohibiting  campaign  managers  from  serving  as 
Attorneys  General,  and  requiring  bipartisan  appointments,  or  by  Congress 
performing  a  more  active,  informed  and  sensitive  watchdog  function.  Possibly 
both. 

I  worry  that  structural  solutions  proposed  in  the  shadow  of  Watergate, 
which  have  to  do  with  White  House  intrusions  on  the  processes  of  justice,  may 
tend  to  underrate  the  need  for  policy  responsiveness.  The  idea  of  an  "independ- 
ent" F.B.T..  as  proposed  by  Senator  Byrd.  suggests  to  me  the  institutionaliza- 
tion of  the  unaccountability  which  was  correctly  the  object  of  widespread 
criticism  when  J.  Edgar  Hoover  held  the  office  of  Director.  The  idea  of  taking 
the  Attorney  General  out  of  the  Cabinet,  as  proposed  by  Senator  Ervin's  bill, 
seems  to  me  less  a  step  sideways  towards  independence  than  a  step  down  from 
Cabinet  status.  "Look  at  the  independent  agencies,  so-called,"  remarks  Katzen- 
bach. "You  find  they  are  more  vulnerable  to  outside  pressure  than  the  execu- 
tive branch  in  part  becau.se  they  do  not  have  the  protection  of  the  President." 
Finally,  as  Solicitor  General  Bork  say.s,  "I'm  not  sure  the  problem  is  the 
President.  Somebody  has  to  make  decisions  on  the  allocation  of  a  prosecutor's 
resouri^e.s — how  much  to  spend  on  stolen  cars  and  how  miich  to  spend  on  civil 
rights — and  I  don't  know  why  they  can  be  made  any  better  by  somebody  who  is 
free  of  a  politically  responsible  official.  They  might  be  made  worse." 
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Until  I  hear  a  lot  more  about  how  it  would  work,  I  remain  skeptical  of  the 
Seymour/Silvers  idea  of  two  departments — one  to  enforce  the  law  and  the 
other  to  make  legal  policy.  Under  our  nonparliamentary  system  the  two 
functions  seem  inevitably  entwined.  In  civil  rights  and  antitrust,  for  instance, 
decisions  concerning  which  laws  to  invoke  against  which  actions  can't,  and 
should  not  be,  separated  from  ideas  of  economic,  social  and  political  philosophy. 
Way  back  in  the  thirties  a  whole  school  of  jurisprudence,  the  legal  realists, 
was  founded  primarily  on  the  proposition,  now  a  cliche,  that  the  law  is  not  a 
brooding  omnipresence  in  the  sky,  not  a  set  of  immutable,  discoverable  princi- 
ples, but  rather  an  instrument  of  policy.  I  like  Lloyd  Cutlers  proposal  for  a 
permanent  public  prosecutor  (appointed  by  the  executive  with  the  consent  of 
the  Senate  for  a  six-year  term)  although  its  success  seems  to  me  contingent  on 
the  prosecutor's  lack  of  scope.  And  I  worry  that  the  proposal  may  contain 
jurisdictional  jokers.  It's  all  very  well  to  limit  the  prosecutor's  authority  to 
crimes  involving  breaches  of  public  trust  by  public  officials,  and  campaign 
crimes,  but  does  that  mean  the  prosecutor  could  go  after  the  Secretary  of 
Defense  for  "war  crimes"  in  connection  with  Cambodia?  In  a  Red-baiting 
period  might  he  be  tempted  to  go  after  the  Communist  party,  or.  left-splinter 
parties,  for  alleged  campaign  violations? 

Nobody  has  the  magic  answer.  Everybody  agrees  only  on  such  elementary 
propositions  as  "it's  a  bad  idea  to  appoint  your  campaign  manager  Attorney 
General."  But  then  so  did  campaign  manager  Robert  F.  Kennedy,  which  was 
half  the  reason  he  surrounded  himself  with  Rhodes  scholars,  law-review  editors 
and  former  Supreme  Court  clerks.  Can  the  conundrum  be  resolved  by  law,  or  is 
it  simply  that  if  the  Attorney  General  has  the  appropriate  moral  qualities  we 
don't  need  a  law,  and  if  he  lacks  these  qualities  a  law  won't  do  any  good? 
William  Ruckelshaus  argues  that  "as  children  we  are  taught  a  great  deal  about 
individual  morality  but  nothing  about  public  morality.  The  Bar  Association  has 
never  come  up  with  a  code  of  conduct  for  Government  lawyers.  What  we  need 
is  to  educate  ourselves  on  the  contents  and  requirements  of  public  morality." 
At  a  minimum — ^what  with  conferences  such  as  Ralph  Nader's  and  the  one 
recently  held  by  the  Committee  for  Public  Justice,  hearings  such  as  those  on 
the  Ervin  bill,  and  rumblings  about  Ramsey  Clark  running  for  the  Senate  in 
New  York,i  William  Ruckelshaus  running  for  the  Senate  in  Indiana  and  Elliot 
Richardson,  who  has  been  running  around  the  country  running  for  something — 
we  may  expect  in  the  months  ahead  an  increasingly  sophisticated  public 
dialogue  about  the  relationship  of  our  criminal  justice  system  to  our  political 
system. 

The  Attorney  General,  it  has  been  said,  should  be  the  keeper  of  the  executive 
conscience.  "There  are  times  when  it  is  a  lawyer's  duty  to  tell  his  client  bluntly 
what  the  law  requires  even  though  the  client  dislikes  the  advice.  I  think  this 
obligation  rests  upon  an  Attorney  General  in  dealing  with  the  President."  says 
Archibald  Cox.  And,  I  would  add,  even  as  law  and  justice  may  be  the  Attorney 
General's  ultimate  master,  the  people  may  be  his  ultimate  client.  Different 
periods  demand  different  styles  and  it  is  perhaps  unfortunate  that  at  a  time 
when  the  department  would  seem  to  benefit  most  from  an  Attorney  General  in 
the  "dignified"  tradition,  with  the  "above  polities"  style  of  an  Elliot  Richardson 
(who  was  actually  a  consummate  politician — witness  his  role  in  the  Agnew 
plea  bargaining  and  resignation)  what  it  got  was  William  Saxbe,  whose  Harry 
Truman-.saltiness  is  refreshing  and  good  copy,  but  seems  not  calculated  to 
restore  the  department's  self-image  to  the  high  estate  it  enjoyed  through  most 
of  the  sixties. 

Mr.  Saxbe  sees  his  job  as  "to  raise  the  credibility  of  the  Justice  Deparfanent" 
and  through  such  innovations  as  a  school  of  advocacy  he  hopes  to  guarantee 
that  "when  our  people  go  into  court  they  will  be  the  best  people  in  that  court." 
Thus  far,  however,  he  has  made  news  primarily  through  siich  public-relations 
embarrassments  as  awkwardly  timed  statements  about  the  Patty  Hearst  and 
other  kidnappings,  and  his  observations  with  respect  to  the  Attorney  General's 
Hist  of  subversive  organizations  that  "one  of  the  changes  that's  come  about  is 
because  of  the  Jewish  intellectual,  who  was  in  those  days  [the  McCarthy  era] 
very  enamored  of  the  Communist  party." 

Nevertheless.  I\Ir.  Saxbe  has  the  advantage  of  serving  during  an  interval 
when  White  House  interference  with  Justice  is  unthinkable.  Even  on  matters 


1  After  writing  this  article,  Mr.  Navasky  joined  the  Clark  campaign. 
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of  i)ersonnel  where,  iu  contrast  to  the  recent  past  when,  according  to  career 
attorneys,  "Ehrlichman  was  hiring  and  firing  over  here,"  Mr.  Saxbe  says,  "I 
have  carte  blanche.  The  President  told  me  he  felt  obligated  to  Bork  because  he 
stayed,  but  other  than  that,  no  one  is  sacred."  We  have,  in  other  words,  an 
Attorney  General  willing  to,  or  rather  unable  7wt  to,  speak  his  mind,  and  a 
President  either  unwilling  or  unable  to  do  anything  about  it. 

Given  these  unique  circumstances,  the  wisest  course  of  present  legislative 
action  may  be  inaction.  It  is,  after  all,  a  limitation  of  most  of  the  proposed 
structural  reforms  that  they  are  aimed  at  protecting  us  from  our  enemies, 
when  a  more  important  priority  may  be  to  discover  a  way  of  alerting  ourselves 
to  the  excesses  of  our  friends. 


[From  Newsweek,  Dec.  29,  1969] 
Tough  Act  to  Follow 

Robert  Morris  Mnrgenthau  boasts  neither  the  bulldog  glare  of  a  .T.  Edgar 
Hoover  nor  tl;e  lethal  gracv  of  a  James  Bond.  Indeed,  there  is  a  distinctly 
purse-lipped  air  of  bookishness  about  the  U.S.  Attorney  for  New  York  State's 
Southern  District.  Yet  Morgenthau  is  widely  respected  as  one  of  the  most 
tenacious  and  effective  crime  fighters  in  the  country.  Out  of  his  cluttered 
courthouse  ofiice  in  lower  Manhattan  has  come  a  flood  of  indictments  leading 
to  a  lion's  share  of  the  most  important  Federal  convictions.  The  targets  range 
from  Mafia  mobsters  to  financial  manipulators  to  political  figures  such  as 
former  New  Y(»rk  City  Water  Commissioner  James  Marcus  (who  pleaded  guilty 
to  charges  of  accepting  kickbacks)  and  former  Tammany  boss  Carmine  De- 
Sapio  (who  was  convicted  a  fortnight  ago  on  conspiracy  charges  involving 
bribery  and  extortion). 

Morgenthau,  50,  would  appear  to  be  just  the  prosecutor  for  a  President  to 
whom  law  and  order  is  a  top-priority  concern.  That  point  was  made  last  year 
to  President-elect  Richard  Nixon  by  a  House  Republican  task  force  on  crime, 
which  recommended  that  Morgenthau  remain  "well  beyond  the  normal  period." 
And  he  has.  Still,  politics  dictates  his  departure :  Morgenthau  is  a  Democrat 
(appointed  by  John  F.  Kennedy),  a  former  candidate  for  governor  of  New 
York  and  the  son  of  a  wealthy  Democratic  family  (his  father,  Henry,  was 
FDR's  Treasury  Secretary).  After  a  year  of  not-so-subtle  pressure,  the  Republi- 
can Administration  moved  last  week  with  even  less  finesse  to  force  him  out  of 
office. 

Obligation :  First,  Morgenthau  received  a  hand-delivered  letter  from  Attorney 
General  John  N.  Mitchell.  Scarcely  three  hours  later,  the  White  House  an- 
nounced that  Mr.  Nixon  had  nominated  liberal  GOP  lawyer  (and  defeated 
Congressional  candidate)  Whitney  North  Seymour  Jr.,  46,  as  Morgenthau's 
replacement.  Morgenthau.  whose  term  officially  runs  to  1971.  said  that  he  would 
have  to  weigh  the  request  against  his  "obligation  and  commitment  to  complete 
major  cases  and  investigations"  that  originally  prompted  him  to  ignore  the 
political  tradition  calling  for  resignations  with  the  change  of  administrations. 

Politics  is  the  classic  reason  for  this  kind  of  flap.  To  begin  wdth,  the  oflice  is 
a  patronage  plum  of  tlie  very  ripest  sort — with  slots  for  73  assistant  U.S. 
attorneys  and  control  of  10  per  cent  of  all  criminal  cases  in  the  Federal  courts. 
Beyond  that,  Morgenthau's  no-holds-barred  approach  to  "white-collar-crime"  on 
Wall  Street  and  in  government — including  his  inquiry  into  the  affairs  of 
alleged  influence-peddler  Nathan  Voloshen  and  many  prominent  men  of  both 
parties — has  made  influential  enemies. 

Politics,  of  course,  also  provides  motivation  for  much  of  Morgenthau's 
current  support.  New  York's  Republican  Senators  Jacob  .Tavits  and  Charles 
Goodell,  for  example,  cannot  afford  to  alienate  libei'al  Democrats  or  app-^ar  to 
be  "soft  on  crime"  as  the  1970  campaign  draws  near.  Consequently,  while  both 
agree  that  former  Assistant  U.S.  Attorney  "Mike''  Seymour  is  a  fitting  replace- 
ment, they  initially  refused  to  approve  his  nomination — necessary,  by  Senate 
protocol,  to  Seymour's  confirmation.  Instead,  they  annoimced  an  investigation 
into  Morgenthau's  pending  cases  to  see  if  "there  is  a  paramount  public  interest 
in  not  replacing  [him]  at  this  time." 

Serious  Blow :  The  state's  other  leading  Republicans — Gov.  Nelson  Rockefel- 
ler. Attorney  General  Louis  Lefkowitz  and  New  York  City  Mayor  John  Lind- 
say— also    arguetl    against    replacing    Morgenthau    at    present.    They    received 
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support  in  Washington,  where  House  Banking  and  Currency  Committee  chair- 
man Wright  Patman  of  Texas  called  the  attempted  removal  a  "serious  blow"  to 
his  campaign  against  the  illegal  use  of  secret  foreign  (mostly  Swiss)  bank 
accounts  by  U.S.  citizens,  a  pet  Morgenthau  inquiry. 

The  Administration  took  the  more  conventional  view.  "In  the  Southern 
District,  you're  always  going  to  have  sensitive,  important  cases,"  said  Mitchell. 
Now  that  Morgenthau  has  completed  major  cases  against  DeSapio  and  financier 
Roy  Gohn  (who  was  acquitted)  he  will  be  given  "a  reasonable  period  of  time," 
Mitchell  said,  to  clean  out  his  desk.  Justice  Department  sources  suggested  that 
the  grace  period  would  last  no  more  than  two  weeks.  The  Justice  Department 
has  prepared  a  memorandum  supporting  the  President's  right  to  remove 
Morgenthau,  and  it  is  considered  unlikely  that  the  prosecutor  would  make  a 
Federal  court  case  of  it.  Around  the  nation,  79  of  93  U.S.  attorneys  already 
have  been  replaced,  and  many  of  the  rest  have  indicated  their  willingness  to 
step  down  when  replacements  are  named.  "This  happens,  as  I  understand  it, 
every  four  or  eight  years  as  the  history  of  our  country  unfolds,"  said  White 
House  spokesman  Ron  Ziegler  wryly.  Said  one  of  Morgenthau's  disheartened 
assistants :  "He's  going  to  be  a  tough  act  to  follow." 


[From  The  News  and  Observer,  Raleigh,  N.C.,  Mar.  21,  1974] 
Report  to  Ervin  Panel  Urges  Justice  Revamp 

Washington  (AP) — Advisers  to  the  Senate  Watergate  committee  recom- 
mended Wednesday  that  Congress  strip  the  Justice  Department  of  its  political 
clout  and  retain  a  special  prosecutor  during  the  transition. 

A  study  prepared  by  the  National  Academy  of  Public  Administration  also 
called  on  Congress  to  make  clear  to  the  public  that  any  president  can  be 
impeached  "without  first  being  beheaded ;  jailed,  fined,  indicted  or  even  indicta- 
ble." 

The  lfi9-page  report,  one  of  a  series  by  various  academic  associations,  was 
prepared  at  the  request  of  the  Senate  Watergate  committee  and  funded  by  the 
Ford  Foundation  and  the  JDR  3rd  Fund  Inc. 

The  report  recommended  that  the  U.S.  attorney  general  be  barred  by  law 
"from  advising  the  President  in  the  latter's  political  or  personal  capacity." 

Referring  to  testimony  by  and  ahout  former  Atty.  Gen.  John  N.  Mitchell,  the 
report  said:  "Watergate  has  demonstrated  that  the  'partisan  climate'  which  has 
intensified  within  the  Department  of  Justice  over  the  past  quarter  century  has 
no  place  in  such  an  agency." 

Both  Mitchell  in  the  Nixon  administration  and  former  Atty.  Gen.  Robert  F. 
Kennedy  in  the  Kennedy  administration  were  close  personal  and  political 
advisers  to  their  respective  presidents. 

The  report  advi.sed  the  president  be  limited  to  appointing  only  the  top  11 
posts  in  the  departmJent.  All  U.S.  attorneys  would  be  appointed  on  a  non- 
partisan basis  as  part  of  a  career  legal  service.  All  employees  would  be  placed 
under  the  Hatch  act  which  bars  partisan  political  activities  by  civil  servants. 

Until  politics  is  driven  from  the  department,  a  permanent  special  prosecutor 
should  lie  appointed  "to  prosecute  malfeasance  in  high  office  and  in  the  conduct 
of  political  campaigns,"  the  report  said. 

The  report  advises  Congress  to  extend  the  impeachment  process  to  cover 
serious  misconduct  in  the  political  campaign  which  brings  a  president  to  office, 
a  step  which  it  said  might  require  an  amendment  to  the  Constitution. 

It  said  also  that  the  constitutional  definition  of  an  impeachable  offense  to 
include  "high  crimes  and  misdemeanors"  is  based  on  an  archaic  phrase  from 
English  law  and  should  be  rewritten  in  modern  language  to  reflect  the  original 
meaning. 

It  suggested  passage  of  a  law  or  constitutional  amendment  re-defining  the 
ori.ginaf  impeachment  language  as  "major  crimes,  misconduct  in  office  or 
neglect  of  duty." 

Turning  to  the  conduct  of  presidential  and  congressional  political  campaigns, 
the  panel  submitted  a  plan  for  joint  federal  and  private  campaign  financing. 

It  said  total  private  contributions  for  each  family  should  be  held  by  law  to 
no  more  than  $10,000  per  presidential  campaign,  $.3,000  per  congressional 
campaign  and  an  annual  legal  total  to  all  federal  campaigns  of  no  more  than 
$25,000. 
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Cash  contributions  would  be  limited  to  no  more  than  $10.  All  left-over  funds 
would  revert  to  the  U.S.  Treasury. 

Corporations  or  ot<her  associations  would  be  barred  by  law  from  making 
contributions  and  violations  would  be  punished  with  severe  penalties,  the 
report  said. 

The  report  said  that  during  the  1972  campaign  the  creation  of  campaign 
committees  in  federal  elections  reached  "ludicrous"  proportions  with  the  crea- 
tion of  nearly  5,000  committees  to  handle  campaign  receipts  and  disbursements. 

"Most  appear  to  be  paper  fronts  designed  to  avoid  gift  taxation  or  to  conceal 
dubious  transactions,"  the  report  said  in  recommending  that  campaign  funds  be 
managed  only  by  political  parties  or  by  the  candidates  themselves. 

While  opposing  public  financing  proposals,  President  Nixon  has  suggested  a 
total  $30,000  per-campaign  limit  be  imposed  on  contributions  from  individuals 
to  presidential  primary  and  general  election  camipaigns. 

"Scandals  in  campaign  financing  are  not  new,"  the  report  said,  "but  there  is 
no  precedent  for  the  magnitude  of  the  abuses  revealed  in  the  aftermath  of 
Watergate." 

It  said  the  actions  of  top  presidential  aides  appears  to  have  been  motivated 
largely  out  of  an  "obsession"  with  presidential  power  and  its  enlargement  and 
the  continuation  of  President  Nixon  in  ofl3ce. 

"For  those  who  might  be  tempted  to  unethical  behavior  for  want  of  under- 
standing or  conscience,  the  threat  of  future  revelation  can  be  a  considerable 
deterrent."  the  report  said. 

The  report  also : 

Advised  Congress  to  bar  the  White  House  by  law  from  conducting  intelli- 
gence activities,  such  as  those  engaged  in  by  the  so-called  White  House 
"Plumbers"  unit. 

Urged  rejection  of  proposals  to  convert  the  present  form  of  American 
government  into  a  parliamentary  system  or  to  create  a  single,  six-year  presi- 
dential term. 

Recommended  that  a  panel  of  experts  review  the  professional  qualifications 
of  top  presidential  appointees — especially  the  heads  of  the  CIA,  the  FBI  and 
the  Internal  Revenue  Service — before  their  confirmation  by  Congress. 

Urged  a  revamping  of  the  office  of  the  president  to  decentralize  its  power  in 
the  executive  branch.  "The  record  would  indicate  that  substantially  more 
personnel  are  now  employed  in  the  White  House  than  are  necessary  to  support 
and  assist  the  President  in  carrying  out  his  presidential  duties,"   the  report 

said. 

The  report  recommended  the  White  House  staff  be  limited  to  no  more  than 
15  top  aides  to  the  president  and  not  more  than  50  supporting  professional 
employees. 

[Editorial  from  the  New  York  Times,  Mar.  25,  1974] 
Super-Presidency 

In  his  latest  efforts  to  uphold  the  doctrine  of  executive  privilege.  President 
Nixon  is  warning  that  executive  intrusion  by  Congress  or  other  investigators 
upon  the  confidentiality  of  the  Oval  Ofllce  would  leave  future  Presidents 
surrounded  by  a  staff  of  yes-men  and  eunuchs.  At  the  heart  of  an  extensive 
report  to  the  Senate  Watergate  committee  by  a  panel  of  experts  on  government 
is  the  charge  that  precisely  such  a  condition  did  exist  in  the  Nixon  White 
House — not  because  of  any  lack  of  confidentiality  but  rather  because  of  a 
dismaying  misinterpretation  of  the  Presidency. 

The  report  by  the  National  Academy  of  Public  Administration,  a  private, 
nonpartisan  agency,  places  much  blame  for  the  Watergate  scandals  and  as- 
sorted White  House  horrors  on  the  long  trend  toward  centralization  of  Presi- 
dential power,  capable  of  bypassing,  ignoring  or  countermanding  all  governmen- 
tal agencies.  As  the  Senate  hearings  demonstrated,  that  trend  has  led  to 
creation  of  an  oligarchy  of  White  House  aides  who  function  as  "assistant 
Presidents." 

Wrong  in  principle,  such  a  system  is  also  destructive  of  effective  government. 
The  President's  cadre,  attuned  only  to  his  wishes  and  accountable  to  no  other 
authority,  has  been  shown,  as  the  panel  termed  it,  exceedingly  thin"  in 
Qualifications.  These  men  exercised  virtually  unchecked  power,  yet  were  appall- 
ingly deficient  in  wisdom  and  experience. 
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The  Nixoniaii  rhetoric  about  the  evil  or  stupidity  of  Federal  bureaucrats 
encouraged  the  palace  guard  to  dictate  to,  and  corrupt,  the  working  depart- 
ments, agencies  and  bureaus.  The  ugl.v  process  of  politicizing  the  Justice 
Department — begun  many  Administrations  ago — approached  the  level  of  crimi- 
nality under  Mr.  Nixon's  command. 

Nothing  in  this  dangerous  drift  calls  for  fundamental  or  constitutional 
changes  in  the  American  form  of  government.  Corrective  legislation  is  needed, 
of  course,  to  police  campaign  spending  and  deal  with  other  specific  abuses.  But 
the  real  safeguards  against  excessive  Presidential  power  lie  in  a  return  to  the 
principles  and  the  laws  by  which  the  founders  intended  the  nation  to  be 
governed. 

Perhaps  the  most  basic  question  raised  by  Watergate  is  whether  the  dismal 
parade  of  witnesses  at  the  Senate  hearings  has  aroused  the  American  people  to 
be  more  demanding  of  their  leaders  and  of  themselves.  The  report  to  the 
Senate  committee  observes :  Very  few  of  the  top  witnesses  [in  the  hearings] 
indicated  any  sense  of  understanding  or  appreciation  of  democratic  ideals  or 
principles.  Almost  none  mentioned  any  special  consideration  of  public  service 
for  the  public  interest  apart  fi-om  the  President's  interest." 

Such  an  indictment  cuts  to  the  heart  of  the  American  condition.  Next  to  it. 
Mr.  Nixon's  legalistic  protestations  about  his  duty  to  protect  the  Presidency 
fade  into  nothingness.  The  Presidency  cannot  be  safe  unless  democratic  ideals 
and  principles  are  fully  understood  and  firmly  lodged  in  the  White  House  and 
in  the  country. 


[From  the  Washington  Star-News,  May  6,  1974] 

Keep  Jaworski's  Office 

(By  Milton  Viorst) 

Back  in  the  dim  past,  when  Watergate  was  being  transformed  in  our  minds 
from  a  Washington  apartment  complex  to  a  Washington  way  of  life,  there 
loomed  the  uncomfortable  paradox  of  having  the  government  investigate  itself. 

The  sophisticated  and  urbane  among  us  scoffed  at  the  thought,  and  said 
gentlemen  don't  l)ehave  that  way.  reading  private  mail  and  all  that,  and 
suborning  one  another.  Besides,  they  said,  Nixon's  too  smart  to  be  involved  in 
anything  like  this. 

It  was  considered  outright  hate-Nixonism  to  suggest,  as  I'm  afraid  I  did, 
that  those  who  are  accused  of  violating  a  law  ought  not  to  be  burdened  with 
the  awesome  responsibility  of  bringing  the  processes  of  justice  to  bear  upon  the 
crime. 

Alas,  had  this  advice  been  taken  in  the  early  summer  of  1972.  we  would  now 
be  spared  the  agonies  of  reading  a  president's  interminable  discussion  of  hush 
money,  bribery,  perjury  and  the  containment  of  inquiry. 

In  sliort.  there  might  have  been  a  break-in  at  Watergate,  but  there  would  not 
have  been  a  cover-up. 

Indeed,  though  the  Nixon  conversations  tell  us  little  that  we  had  not  by  now 
come  to  suspect,  they  provide  a  startling  insight  into  the  operation  of  the 
administration's  internal  law  enforcement  machinery. 

The  fact  is,  there  was  none.  The  agencies  which  had  been  designed  to  enforce 
the  law  were  used  for  its  evasion.  Kleindienst  and  Petersen  at  the  .Justice 
Department  come  out  looking  worse  than  Haldeman  and  Ehrlichman  at  the 
White  House,  who  we  always  knew,  in  Nixon's  words,  "woiild  throw  (them- 
selves) on  a  damned  sword"  to  protect  their  boss. 

Sen.  Sam  Ervin  of  North  Carolina  has  perceived  this  problem  (also  called 
the  "politicization"  of  law  enforcement),  and  has  proposed  that  the  Department 
of  .lusti^e  be  made  on  autonomous  federal  agfucy.  I  think  that  would  bf  curing 
one  excess  with  another. 

Let's  not  forget  there  are  legitimate  ties  between  law  and  politics.  If.  for 
example,  the  next  president  promises  tougher  policy  in  antitrust  or  civil  rights 
or  trade-union  law  enforcement,  he  certainly  should  have  the  authority  to 
reorganize  the  .Justice  Department  to  achieve  these  objectives. 

What  I  propose  we  look  to  for  guidance  is  an  institution  into  which  we 
stumbled  inadvertently,  thanks  to  Watergate.  I  speak  of  Leon  Jaworski's  Office 
of  the  Special  Prosecutor. 
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Tbe  Jaworski  operatiou  has  one  function :  the  investigation  of  misdeeds  in 
the  executive  branch.  It  has  the  investigative  powers  it  needs.  Most  important, 
it  is  independent  of  the  President  and  of  his  AVhite  House  entourage. 

Furthermore,  Jaworslci  himself,  as  well  as  his  predecessor,  Archibald  Cox, 
has  given  the  ofHce  the  dynamism  and  integrity  that  can  be  transformed  into 
the  best  kind  of  law  enforcement  tradition.  We  might  change  the  name  into 
sometliing  less  judgmental,  like  the  "OflBce  of  Internal  Standards."  But  the 
institution  itself  should  be  made  permanent. 

Had  a  Jaworski-type  office  existed  in  1972,  it  might  have  helped  deter  the 
growth  of  the  Watergate  mentality.  At  the  least,  the  White  House  boys  would 
have  known  that,  if  caught,  they  would  not  have  controlled  any  subsequent 
investigation.  It  would  have  made  them  think  twice  before  acting. 


[From  the  Washington  Star-News.  Mar.  27,  1974] 
Witnesses  Differ  On  Justice  Plan 

Sen.  Sam  J.  Ervin,  D-N.C,  has  found  widespread  agreement  that  there  is 
something  w-rong  with  the  .Tustice  Department — but  a  wide  variety  of  views  on 
what  to  do  about  it. 

In  the  first  of  four  days  of  hearings  by  his  subcommittee  on  the  separation 
of  powers;  yesterday,  he  found  little  enthusiasm  for  his  proposal  to  divorce  the 
department  from  the  executive  branch  of  the  government  and  set  it  up  as  an 
independent  agency. 

^Mitchell  Rogovin,  a  former  department  official  who  is  now  general  counsel 
for  Common  Cause,  said  legislation  was  needed  to  attempt  to  insulate  the 
department  from  direct  political  control.  But  he  added. 

•Since  the  responsibility  for  the  enforcement  of  the  laws  of  this  nation  is 
vested  in  the  president,  if  the  president  is  to  be  held  accountable  for  how  well 
the  laws  are  executed,  it  would  seem  to  place  undue  pressure  upon  the 
separation  of  powers  for  the  department  of  Justice  to  be  outside  the  president's 
authority." 

Theodore  C.  Sorenson,  a  New  York  and  Washington  attorney  who  served  as 
special  counsel  to  President  Kennedy,  told  Ervin  he  fully  shared  the  "concerns 
underlined  in  this  bill,"  but  he  said  he  opposed  the  legislation 

"In  times  as  abnormal  and  emotional  as  these,  the  Congress  should  be 
cautious  about  altering  institutional  arrangements  that  have  on  the  whole 
worked  well  for  at  least  104  years.  In  my  opinion,  the  underlying  causes  of  the 
gross  misconduct  in  our  law  enforcement  system  now  being  revealed — and  the 
changes  necessitated  by  that  misconduct — are  personal,  not  institutional.  .  . 

"A  president  who  campaigns  on  a  'law  and  order'  issue,  or  a  narcotics  or 
civil  rights  or  organized  crime  issue,  must  not  be  confronted  with  an  attorney 
general  with  sharply  differing  views  appointed  for  a  sixth  term  by  his 
predecessor,  as  this  iiill  would  permit.  Xor  should  an  attorney  general  never 
elected  by  the  people  be  allowed  to  make  policy  with  regard  to  the  administra- 
tion of  justice  in  any  way  he  sees  fit.  without  regard  to  the  policies  and 
standards  of  a  popularly  elected  president."  Sorenson  declared. 

Ervin's  proposal  did  receive  backing  from  Dr.  Santos  P.  Amadeo,  an  attorney 
from  Rio  Piedras.  Puerto  Rico. 

But  Amadeo,  like  the  other  witnesses,  went  on  to  outline  a  series  of 
additional  proposed  changes  in  the  authority  of  the  department,  including 
moving  the  prison  and  parole  system  to  the  department  of  Health.  Education 
and  Welfare,  strir-tly  limiting  press  coverage  of  criminal  cases  and  reforming 
the  grand  jury  system. 

Rogovin  suggested  making  U.S.  attorneys  part  of  a  career  legal  system, 
placing  r.S.  marshals  in  the  civil  service  system  and  removing  the  department 
from  tlie  selection  process  for  federal  judges. 

Sorenson  suggested  creating  an  independent  office  of  Counsel  General  with 
the  sole  purpose  of  investigating  and  prosecuting  official  crimes — "eorrnption, 
bribery,  electoral  abuses  and  other  malfeasance  in  all  branches  of  the  govern- 
ment." 

His  suggestion  was  similar  to  proposed  legislation  descril)ed  for  the  subcom- 
mittee by  Sen.  Alan  Cranston,  D-Calif.,  which  would  set  up  a  commission  for 
the  study  of  a  permanent  independent  prosecutor. 
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[From  the  Minneapolis  Star,  Apr.  3,  1974] 

Delivering  Justice  From  Taint  of  Politics 

(By  Austin  C.  Wehrweiu) 

This  is  mostly  but  not  entirely  about  Justice  with  a  capital  "J." 

Among  the  suggestions  made  by  a  panel  of  particularly  perceptive  public 
administration  experts  to  the  Senate  Watergate  Committee  was  one  that  goes 
to  the  core  of  our  legal  system  :  that  the  Department  of  Justice,  in  Washington 
jargon  just  "Justice,"  be  "depoliticized"  forthwith  (See  below). 

Sen.  Ervin,  chairman  of  the  Watergate  Committee  and  also  chairman  of  the 
Senate  Judiciary  subcommittee  on  separation  of  powers,  has,  on  his  own  and 
not  as  part  of  the  Watergate  committee's  work,  introduced  a  bill  to  make  the 
Justice  Department  independent  of  the  president.  Atty.  Gen.  William  B.  Saxbe 
said  last  week  it  could  not  be  done  without  a  constitutional  amendment. 
Anyhow,  he  added,  the  change  would  merely  substitute  personal  patronage  for 
political  patronage  in  an  unresponsive  department. 

Because  the  proposition  goes  deeper  than  the  idea  that  Justice  has  got  to  be 
"de-Mitchellized"'  a  cursory  summary  of  the  department's  history  is  useful.  It 
was  not  created  until  1870 — although  we  have  had  attorneys  general  since 
President  Washington  named  his  old  Army  buddy.  Edmund  Jennings  Randolph, 
to  the  post  in  1789  as  a  frank  political  favor. 

Since  Randolph  there  has  been  "tension  between  law  and  politics,"  to  u'je  a 
phrase  from  Victor  S.  Navasky's  book,  "Kennedy  Justice." 

Until  the  "safe  streets"  legislation  in  LBJ's  administration  that  put  it  into 
the  business  of  sluicing  billions  into  local  police  departments.  Justice  was 
without  a  constituency  to  lobby  for  in  the  way.  for  example,  that  the  Depart- 
ment of  Agriculture  represents  agribusiness.  The  essence  of  Justice's  role,  in 
theory,  was  that  it  merely  represented  other  departments  in  the  courts. 

This  gave  rise  to  the  standardized  cliche  that  it  is  the  largest  law  firm  in  the 
world,  with  the  richest  client,  Uncle  Sam. 

But  like  big  "law  factories"  in  the  private  sector,  in  practice  Justice  does 
more  than  litigate.  It  has  47.000  employees  and  an  annual  outlay  of  more  than 
$1.5  billion.  Among  its  various  bureaus  is,  of  course,  the  FBI.  The  latter 
accounts  for  about  40  percent  of  the  basic  budget  and  a  like  percentage  of  its 
manpower. 

Before  the  department  was  created.  Lincoln's  attorney  general.  Edward 
Bates,  could  declare :  "The  office  I  hold  is  not  properly  political,  but  strictly 
legal :  and  it  is  my  duty,  above  all  ministers  of  state,  to  uphold  the  law  and 
resist  all  encroachments,  from  whatever  quarter,  of  mere  will  and  power."  In 
contrast,  in  this  era,  the  other  approach  is  (in  Navasky's  words)  to  recognize 
frankly  that  an  attorney  general  is  the  president's  chief  political  officer  whose 
main  job  is  to  execute  the  president's  will. 

TMiat  counts,  in  the  end,  is  how  the  built-in  tension  between  law  and  politics 
is  reconciled. 

Bob  Kennedy,  for  example,  "played  politics"  in  the  highest  sense  when  he 
used  John  Doar  and  other  incorruptible  crusaders  to  fight  the  good  fight  in  the 
South  for  civil  liberties. 

But  in  order  to  play  that  kind  of  politics  Kennedy  had  to  create  one  of  the 
most  professional,  dedicated  and  brilliant  "super  law  firms"  Washington  has 
ever  seen.  And  to  do  that,  he  had  to  have  the  kind  of  support  only  President 
Kennedy  could  provide. 

John  Mitchell,  a  bond  expert  from  Wall  Street,  whose  narrow  professional 
soul  had  room  only  for  devotion  to  his  client  (and  former  law  partner), 
Richard  Nixon,  debased  the  department. 

Both  Mitchell  and  Kennedy  had  perforce  a  very  special  relationship  to  the 
president.  In  fact,  Mitchell  early  in  the  first  Nixon  term  compared  himself  in 
this  particular  regard  to  Robert  Kennedy,  though  actually  Mitchell  was  the  big 
brother  in  the  White  House  then. 

Lacking  the  humanism  of  a  traditional  professional  politician,  Mitchell  acted 
with  the  cynical  arrogance  of  a  greedy  conglomerate  king.  His  brand  of  politics 
was  not  only  rigidly  reactionary,  it  smacked  more  of  executive  suite  office 
politics  than  of  the  courthouse  gang  tradition. 
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Empty  of  even  the  inbred  wariness  of  the  conventional  backslapping  profes- 
sional, Mitchell  &  Co.  was  guilty  of  an  alarming  misuse  of  law  enforcement  and 
intelligence  agencies  that  exceeded  mere  political  meddling  because  there 
seemed  no  perception  of  how  wrong  it  was.  Contrast  that  with  the  bright 
though  brittle  promise  that  Elliott  Richardson  brought  briefly  to  the  shattered 
department.  Now  it  is  best  to  suspend  judgment  on  William  Saxbe,  a  consum- 
mate  but  cautious  Ohio  professional  politician.  But  Saxbe's  very  presence  is  a 
reminder  that  no  attorney  general  can  really  be  immune  from  politics,  although 
the  career  staff,  to  a  marked  degree,  can  and  must  be.  Law,  economics  and 
politics  are  interwined ;  it  is  not  a  matter  of  an  abstraction  preserved  in  a 
vacuum. 

Yet  regardless  of  how  (for  example)  an  administration's  economic  aims  may 
be  served  by  antitrust  prosecutions  or  their  absence,  Americans  in  the  depth  of 
their  souls  do  expect  garden-variety  fairness  from  their  "super  law  office." 

They  regard  tampering  with  the  litigation  process  as  corrupt.  They  expect 
both  money  honesty  and  intellectual  honesty,  and  a  decent  respect  for  funda- 
mental constitutional  rights  and  liberties. 

They  have  an  instinctive  sympathy  for  the  underdog  that  sooner  or  later 
makes  them  uneasy  when  legal  power  is  used  vindictively,  when  law  enforce- 
ment becomes  personal. 

That  surely  is  a  minimum  standard  for  Justice — one  that  ought  to  exclude 
both  sweeping  political  "show  trials"  wired  into  conspiracy  counts  on  the  one 
side,  and  on  the  other,  pay-off  politics  of  a  partisan  odor. 

And  yet,  I  can't  see  how  an  attorney  general  can  be  "precluded"  (as  the 
panel  asks)  from  advising  the  president  he  serves  at  the  president's  pleasure. 
He  is,  afier  all,  a  Cabinet  officer. 

Iltimately,  therefore  it  is  up  to  a  president  to  depoliticize  justice — ^justice 
that  is  with  a  small  "j." 
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